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DOCKET NO. M-100, SUB 58 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Revision of NCUC Form P-1 RECOMMENDED ORDER REVISING 

NCUC FORM P-1 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Room 617, Dobbs Building, 430 North Salisbury 
Street, Raleigh, North Carolina, on February 
20, 1980 

Hearing Examiner Donald R. Hoover 

For the Intervenors: 

Richard W. Stimson, Attorney at Law, General 
Telephone Company of the Southeast, P.O. Box 
1412, Durham, North Carolina 27702 
For: General Telephone Company of the Southeast 

R. Frost Branon, Jr., General Attorney, 
Southern Bell Telephone and Telegraph Company, 
P.O. Box 30188, Charlotte, North Carolina 28230 
For: Southern Bell Telephone and Telegraph 

·Company

Fred A. Walters, 
Telegraph Company, 
Georgia 30303 

Southern Bell Telephone and 
1245 Hurt Building, Atlanta, 

For: Southern Bell Telephone and Telegraph 
Company 

William W. Aycock, Jr., Taylor, Brinson & 

Aycock, P.O. Box 308, Tarboro, North Carolina 
27886 
For: Carolina Telephone and Telegraph Company 

F. Kent Burns, Attorney at Law, Boyce, 
Mitchell, Burns & Smith, P.O. Box 1406, 
Raleigh, North Carolina 27602 
For: Mebane Home Telephone Company, Heins 

Telephone Company, and Randolph Telephone 
Company 

For the Using and Consuming Public: 

Theodore C. Brown, Jr., Staff Attorney, North 
Carolina Utilities Commission, Public Staff, 
P.O. Box 991, Raleigh, North Carolina 27602 

HOOVER, HEARING EXAMINER: On October 5, 1979, in Docket 
No. M-100, Sub 58, the Commission issued its Order giving 
notice that it was considering the adoption of a revised 
NCUC Form P-1. A copy of the Commission's Order was served 



2 GENERAL ORDERS 

on all telephone companies whose rates and charges are 
regulated by this Commission. Such companies and the Public 
Staff of the North Carolina Utilities Commission were made 
parties to this docket and invited to submit written 
comments with regard to the proposed revisions. 

Following receipt of comments and motions to convene a 
conference, the Commission by Order of January 15, 1980, set 
this matter for hearing on February 20, 1980, at 9:30 a.m., 
in Room 617, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina. 

The matter came on for hearing as ordered on January 15, 
1980, at 9:30 a.m. 

Southern Bell Telephone and Telegraph Company (Southern 
Bell or Bell) offered the testimony of Charles Johnson, 
Division Manager of Comptrollers and Bob Rudisil, District 
Manager, Bell Independent Relations. General Telephone 
Company of the Southeast (General) oftered the testimony of 
Richard Powell, Regulatory Consultant. Carolina Telephone 
and Telegraph Company (Carolina) offered the testimony of 
T.P. Williamson, Jr., Vice President of Administration. 
�eban� Home Telephone Company (Mebane), Heins Telephone 
Company (Heins), Randolph Telephone Company (Randolph), and 
the Public Staff of the North Carolina Utilities Commission 
offered no witnesses. 

All parties to the proceeding were provided an opportunity 
to file additional written comments. Such comments were 
required to be filed on or before March 3, 1980. 

During the February 20, 1980, hearing the companies 
presented and explained their proposed amendments to NCUC 
Form P-1 and th� Public Staff was allowed an opportunity to 
respond to the comments presented by the companies. The 
Companies' proposed amendments to Form P-1 were as follows: 

SECTION A

1. Appendix A, Page 2. Change second to last line in
Paragraph l to read "30 days" rather than "20 days.•

SECTION C 

1. Item 5, Page 7. Change requirement from monthly 
balances to beginning and ending balances for the 
test year. 

2. Item 6.c., Page 9. Eliminate the last sentence in 
its entirety.

3. .Item 8, Page 9. Change requirement from monthly to 
beginning and ending balances for the test year. 

4. Item 10, Page 10. Eliminate the first word "Provide"
and substitute "Be prepared to provide on request.•
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5. Item 12, Page 10. Change requirement in (b) to show
balance for test year and one year preceding test 
year. 

6. 

7. 

8. 

9. 

Item 23, Page 13. Change 
balances for test year and one 
year and require that data 
Carolina combined only. 

requirement to show 
year preceding test 
be provided for North 

Item 23.h., Page 13. Change to read "a monthly 
breakdown of Account 530 as requested in Format 23-h 
for North Carolina combined only." 

Format 23-h. Eliminate 
Interstate,• "Miscellaneous 

items "Toll Service 
Intrastate" and 

Miscellaneous Interstate" under type of revenue 
"Di rectory.• and add items "Interstate" and 

Item 26.f., Page 15. Eliminate the phrase "for the 
calendar year for all years of �ommon affiliation" at 
the end of the section and substitute "for the test 
year and the last 5 calendar years." 

10. Item 26.j., Pages 15 and 16. Eliminate subsection j. 
in its entirety.

11. Item 29, Page 16. (General Telephone requested
it be relieved from this requirement and that
equivalent to that submitted in its last general
case be accepted in lieu thereof.)

that 
data 
rate 

12. Item 30, Page 16. Eliminate second sentence in its 
entirety.

13. Item 30,. Page 16. Eliminate the last sentence 
immediately preceding subsection a. and substitute 
-Relevant supporting data and work papers should be 

provided when requested." 

14. Format 30-a. Eliminate asterisk and associated note. 

15. Format 30.3.1, 
only required 
regrouping." 

Schedule 3. 
for those 

Add note "exchange data 
exchanges which are 

16. Item 31, Pages 17-18. Eliminate in its entirety. 
(Including associated formats.) 

17. Item 32, Page 18. Eliminate the first sentence in 

subsection b.

18. Item 35, Page 19. Change to read: "Provide weighted

units with summaries for each present and proposed 
rate group, for total Company N.C. operations and for 
each exchange that is regrouping as required on 
Format 35, Schedules 1, 2 and 3." 
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19. Format 36. Schedule 3. Add note "exchange data only
required for those exchanges that are regrouping."

20. Item 39, Page 20. Amend requirement so as to require
sample tariff pages only when there is a change in 
the text of the tariff and not when only change is a
change in rates.

21. Item 40.d., Page 21. Eliminate in its entirety. 

22. Item 40.f., Page 21. Change to read: " ••• private 
line (B-I and I-I if appropriate)_ including foreign 
exchange, and •.• " 

23. Item 40.g., Page 22. Insert after "I-I private line
revenues" the statement, "(not applicable to Southern
Bell) • "

24. Item 41., Page 22. Eliminate subsections a., b., c.,
and d. for companies using standard contract which do
11ot separate intrastate and interstate revenues,
expenses, and investment.

25. Item 45.c., Page 25. Eliminate subsection c. in its 
entirety.

26. Item 46.c., Page 2ry. Eliminate subsection c. in its 
entirety.

27. Item 47.b., Page 27. Eliminate subsection b. in its 
t!ntirety.

28. Item 47.c., Page 27. Change "fifteen (15)" in second 
�ine to "ten (10) ."

29. Item 47.d., Page 27. Change "fifteen (15)" in second
line to "ten (10)" and change the word "monthly" in
first line to "quarterly." Also, change word

Monthly" in subsections i, ii, and iii to
"quarterly."

30. Item 48.b., Page 28. Eliminate subsection b. in its 
entirety.

In addition to the specific proposed revisions to Form P-1 
set forth hereinabove several companies requested that the 
Commission give consideration to the adoption of an 
abbreviated form applicable to small telephone companies. 
For this purpose, it was suggested that a small telephone 
company be defined as one having less than 50,000 telephones 
in service at the end of the test year. Additionally, 
General Telephone Company of the Southeast proposed when 
information for prior years has been provided in past rate 
case applications, that only updates of that data be 
required as a part of the current filing. 
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With respect to Mebane Home Telephone Company's, Heins 
Telephone Company's, and Randolph Telephone Company's 
recommendation that the Commission adopt an abbreviated Form 
P-1 for small telephone companies (a company having less 
than 50,000 telephones in service), the Public Staff 
responded as follows: 

The Public Staff is aware that the small telephone 
companies have a more difficult task in preparing the Form 
P-1 data than do the large companies; however, the data 
which is requested in the proposed Form P-1 must be 
received from the small telephone companies as well as the 
large telephone companies. The same type investigation 
must be performed on rate increase requests from small 
telephone companies as the large telephone companies. The 
Public Staff's investigation of rate increase filings of 
the small telephone companies is just as detailed and 
takes as much time as the investigation of filings of the 
large companies. Many of the small telephone companies do 
not have the personnel to develop data needed by the 
Public Staff during the investigation; therefore, Public 
Staff employees must develop the needed data, which 
requires additional time. Conversely, large companies 
have a sufficient number of employees to develop much of 
the data needed by the Public Staff to investigate the 

rate increase applications. If an abbreviated Form P-1 is 
developed for the small telephone companies, the Public 
Staff employees will be required to develop this data. 
The current policy of setting the hearing within four 
months of the filing date gives the Public Staff just 
slightly more than three months to analyze the company's 
filing, perform an examination of the reasonableness of 
the request, and prepare testimony and exhibits. If an 
abbreviated Form P-1 is approved for the small telephone 
companies, the .Public Staff will not be able to conduct a 
thorough examination and prepare testimony and exhibits in 
approximately three months. Also, several items included 
in the current Form P-1 are not included in the 
recommended revised Form P-1 which is the subject of this 
proceeding. These items were eliminated based on 
complaints of small telephone companies. The data 
requested in the new abbreviated Form P-1 is needed from 
the small telephone companies. 

The Commission has very carefully considered the 
recommendation of the companies in this regard and the 
comments of the Public Staff in response thereto. Clearly, 
certain specific data request items set forth in Form P-1 do 
not apply to all of the companies. For example, Item 26 
does not apply to companies who are not a member of a 
parent-subsidiary affiliation; only Carolina Telephone and 
Telegraph Company, Central Telephone and Telegraph Company, 
General Telephone Company of the Southeast, and Southern 
Bell Telephone and Telegraph Company are required to provide 
lead-lag studies (Item 29); etc. Therefore, the filing 
requirements of the smaller companies have been reduced 
somewhat by virtue of the fact that several of the data 
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items are not applicable to such companies and, as 

previously indicated, the smaller companies are not required 
to prepare and file lead-lag studies. 

Except for certain items, such as the aforementioned, 
which are not applicable to most, if not all, of the smaller 
companies, the Commission believes that the data 
requirements set forth in Form P-1 as revised herein are 
fundamental to a complete and thorough investigation of all 
telephone utility general rate increase requests. Further, 
when considering the nature of the companies' requests, the 
time constraints imposed by the General Statutes and 
Commission policy in conjunction with the manpower resources 
available to the Public Staff and the obvious inability of 
the Commission to control the time of filing of general rate 
increase requests, the Commission believes that it is both 
reasonable and proper to require that the underlying data on 
which the Commission must ultimately base its decision be 
formulated and developed by the utility seeking such an 
increase. 

Therefore, the Commission concludes that it would be 
inappropriate for it to adopt a filing requirement for small 
telephone companies which did not, as a minimum, include the 
data required by NCUC Form P-1 as revised herein. 

While the Public Staff offered no comment with respect to 
General's proposal that only updates of data submitted in 
past rate cases be required as a part of the current filing, 
the Commission believes that if such data is to be used 
effectively, in most instances, it must first be placed in 

comparative form. Therefore, the question is raised as to 
whether this task should be performed by the Companies or by 
the Public Staff. As previously stated, due to the nature 
of the Companies' requests, the time constraints imposed by 
the General Statutes and Commission policy, the manpower 
resources available to the Public Staff, etc., the 
Commission believes that it is entirely reaso�able and 
proper to require that the Companies provide the data in the 
form or format which most readily lends itself to maximum 
utilization. 

The Commission, therefore, will not adopt General's 
recommendation in this regard. 

Carolina, Mebane, Randolph, and Heins proposed that 
Appendix A, Page 2 of Section A (General Instructions, 
Utility Testimony, Exhibits, and other Information) be 
revised to require that all Intervenors or Protestants 
including the Public Staff be required to file all 
testimony, exhibits, and other information which is to be 
relied upon at the hearing 30 days in advance of the 
scheduled hearing. The Commission Rules currently require 
that such data be filed 20 days in advance of the hearing. 

The Public Staff responded to this proposal as follows: 
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Insofar as the comments of Carolina, Mebane, Randolph, and 
Heins concerning Section A, the Public Staff is already in 
a time bind and cannot afford to lose another ten days. 
Most companies usually have considerably more than twenty 
days to examine the Public Staff's testimony and exhibits 
under current filing requirements because, often, hearings 
are held in the service area of the company seeking the 
rate increase before hearings begin in Raleigh. This 
gives the company additional time to study the Public 
Staff's testimony and exhibits and prepare cross
examination questions. 

The Commission is not unmindful of the burden which may be 
placed upon the companies as a result of the limited amount 
of time within which to prepare themselves for the hearing 
after having received the pre-filed testimony and exhibits 
of the Intervenors and Protestants. The Commission, 
however, would be remiss if it did not also observe that 
other parties to the proceedings, as well as the Commission, 
are restricted to certain statutory time constraints. Thus, 
in this regard, to allow one party more time is to allow 
another party less. 

The Commission, having given very careful consideration to 
the propriety of this filing requirement, believes that it 
would be inequitable and unduly burdensome on the 
Intervenors and the Protestants to further restrict the 
amount of time available to such parties for use in their 

examination and investigation of the Companies' rate 
increase request. Therefore, the Commission concludes that 
it should not adopt the Companies' proposal in this regard. 

No party offered any comment with respect to Section B 
(General Instructions Rate Case Information Report) of NCUC 
Form P-1. Therefore, the Commission will adopt Section B as 
reflected in the attachment to the Commission Order issued 
in this docket on October 5, 1979, without modification. 

The remaining comments and proposals presented by the 
parties relate to Section C (Data Request) of NCUC Form P-1. 

PROPOSAL NO. l 

Mebane, Randolph, and Heins proposed that Item 5, Page 7, 
be changed to require beginning and ending balances in lieu 
of monthly balances for the test year. 

The Public Staff responded as follows: 

The Public Staff feels monthly balances are necessary 
because they give a more reasonable average balance than 
the average of the beginning and ending balances. The 
monthly balances enable the Public Staff to determine the 
reasonableness of the end-of-period balances. If only the 
beginning and ending balances were submitted, the Public 
Staff would be unable to determine the reasonableness of 
the end-of-period amounts. Also, the inclusion of monthly 

7 
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balances enables the Public Staff to identify months in 
which significant fluctuations occur and to identify areas 
which need an in-depth analysis during the field 
examination. 

The Public Staff currently only has a little over 
three months to investigate rate case applications, and 
prepare testimony and exhibits concerning the 
investigation. The monthly data is necessary to conduct a 
thorough investigation. If the companies do not provide 
the information, the Public Staff will have to obtain the 
information itself, which will require additional time. 

With respect to the need for monthly test year balances, 
the Commission is in complete agreement with the Public 
Staff. With respect to whether this data should be compiled 
by the Company or by the Pubiic Staff, for reason previously 
stated concerning time constraints, the Commission believes 
that such data should be compiled by the Companies. The 
Commission, therefore, concludes thpt it should not adopt 
the Companies' proposal in this regard. 

PROPOSAL NO. 2 

All Companies except General proposed that the following 
be deleted from Item 6.c.: 

Also provide a description of the method and frequency of 
computing and recording interest on customer deposits and 
the method and frequency of refunding customer deposits. 

The Public Staff responded as follows: 

The Public Staff feels this information is necessary to 
determine whet�er the company is complying with Commission 
Rule Rl2-4. Also, it assists the Public Staff in 
determining if the interest on customer deposits recorded 
on the company's books represents interest accrued on 
actual customer deposits for the appropriate time held by 
the company during the test period, or instead represents 
interest actually paid or credited to a customer's account 
when the deposit is refunded. The latter situation would 
not represent the appropriate interest expense for 
ratemaking purposes. 

The Commission believes that the Public Staff's needs in 
this regard are valid and that they are clearly justified by 
the comments offered in support thereof. Therefore, the 
Commission will not adopt the Companies' proposal in this 
regard. 

PROPOSAL NO. 3 

Mebane, .Randolph, and Heins proposed that Item 8, Page-9, 
be changed to require beginning and ending balances in lieu 
of monthly balances for the test year. 



GENERAL 9 

For reasons stated with respect to Proposal No. 1, the 
Commission concludes that it should not adopt the Companies' 
recommendation in this regard. 

PROPOSA� NO. 4 

Carolina, Mebane, Randolph, and Heins proposed that Item 
10, Page 10, be changed to require that workpapers be 
provided upon request rather than to require that such 
workpapers be filed with the application. 

The Public Staff responded as follows: 

The Public Staff urges that the work papers are an 
absolute necessity in evaluating a company's rate increase 
filing, and are needed when application is filed. If they 
are not filed with the application, time will be wasted in 
trying to obtain them. 

The Commission agrees with the 
Staff in this regard and, therefore, 
recommendation of the Companies. 

PROPOSAL NO. 5 

comments of the Public 
will not adopt the 

Mebane, Randolph, and Reins proposed that Item 12.b. be 
changed to require that comparative operating expense 
account balances for the test year and one year preceding 
the test year be substituted for the requirement that such 
account balances be presented for the test year and the five 
preceding years. 

The Public Staff responded as follows: 

The Public Staff feels that five years of data is 
necessary. Five additional years of data will enable the 
Public Staff to better determine the representative level 
of expenses than one additional year of data. The data is 
already compiled by the companies in Schedule 35 of Annual 
Report Form M. It is just a matter of presenting the 
information in a comparative format. 

The Commission agrees with the 
Staff in this regard and, therefore, 
recommendation of the Companies. 

comments of the Public 
will not adopt the 

PROPOSAL NOS. 6, 7, AND 8 

Mebane, Randolph, and Heins requested that this filing 
requirement be changed to require comparative data for a 
two-year period rather than for a six-year period. 

The Public Staff responded as follows: 

The Public Staff does, however, object to Mebane's, 
Randolph's, and Heins' request to provide information for 
only the test year and one year preceding the test year. 
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The Public Staff feels that five years of data is 
necessary in order to effectively evaluate the 
reasonableness of test-period uncollectables. For 
example, if only two years of data is presented, the 
effects of such an event as a recession, in which 
uncollectables usually increase, would probably be 
reflected in both years' data; whereas, it would almost 
certainly not be reflected in every year if five years of 
data is presented. 

The Commission agrees with the 
Staff in this regard and therefore 
recommendation of the Companies. 

comments of the Public 
will not adopt the 

Southern Bell proposed that Item No. 23 be changed to 
require North Carolina combined data only and that several 
revisions be made to Format 23-h. There were no objections 
to these proposals. The Commission will therefore adopt the 
Company's recommendations with respect hereto. 

PROPOSAL NO. 9 

Carolina, Mebane, Heins, and Randolph proposed that Item 
26.f. be changed so as to require affiliated company data
for a five-year period rather than for all years of common
affiliation.

The Public Staff responded as follows: 

The Public Staff says information for all years of common 
affiliation is needed to determine if affiliated companies 
have earned excess profits on sales to operating telephone 
companies. All years of common affiliation are needed to 
determine the total amount of excess profits, if any. 

The Commission is in agreement with the Public Staff in 
this regard and, therefore, will not adopt the companies' 
recommendation with respect hereto. 

PROPOSAL NO. 10 

Carolina, Mebane, Heins, and Randolph proposed that Item 
26.j. be eliminated in its entirety.

The information requested by this data item is used in
conjunction with and for the same purposes as the data 
requested in Item 26.f. Therefore, for reasons as 
previously discussed under Proposal No. 9, the Commission 
will not adopt the Companies' recommendation in this regard. 

PROPOSAL NO. 11 

General requested that it be relieved from the 
requirements of Item 29 (lead-lag study) and that data 
equivalent to that submitted in its last general rate case 
be accepted in lieu thereof. 
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Richard Powell, testifying on behalf of General contended 
that only a few states require lead-lag studies and that the 
time and expense involved with such studies are 
-lsproportionate to their benefit.

The Public Staff responded as follows: 

The Public Staff says that a lead-lag study produces the 
most accurate measurement of working capital and General 
should be required to file one. A lead-lag study was used 
in General's rate case, Docket No. P-19, Sub 158. Once a 
lead-lag study is performed, the time and expense of 
updating the study should be considerably less than the 
initial preparation of the study. 

A working capital allowance should be included in the rate 
base only to the extent that the capital is provided by 
the company's debt and equity investors. A lead-lag study 
will reasonably determine this amount, while the formula 
method will not. 

The Commission is in complete agreement with the Public 
Staff with respect hereto and therefore will not adopt the 
recommendation of ttte Company in this regard. 

PROPOSAL NO. 12 

Carolina, Mebane, Heins, and Randolph proposed that the 
following sentence be eliminated from Item 30: 

Data on services or items of equipment in any 
services included in settlements and/or 
provisions should be totals for all Companies 
the proposed charges. 

category of 
concurrence 
affected by 

There was no objection to this proposal. Therefore, the 
Commission will adopt the Companies' recommendation in this 
regard. 

PROPOSAL NOS. 13 AND 14 

Southern Bell requested that Item 30, Page 10, be changed 
to require that workpapers and other relevant data be 
provided when requested rather than to require that such 
data be filed with the application. Additionally, Southern 
Bell requested that Format 30-a be revised to eliminate the 
following footnote: 

*If changes are proposed in any category of service 
included in settlements and/or concurrence provisions, 
give revenue totals for: (1) Total Applicant only, (2)
Total All Other Companies, and (3) Total All Companies, in 
lieu of the simple total requested here. 

Southern Bell witness Rudisil testified with respect to 
these changes as follows: 
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We're not in disagreement with a lot of the stuff in 

paragraph 30 but the second paragraph asks for data on 
services and equipment included in settlements and/or 
concurrence provisions and it says that it should be 
totals for all companies affected by the proposed changes. 
We feel that it would be extremely difficult if we filed a 
tariff change for a certain item and it would affect Bell 
and would not be applicable to settlement for us to go in 
and obtain from all the independent telephone companies 
the number of units that they might have under a 
concurring tariff. We are now providing the increased 
tariff effect for items that are involved in settlements 
between our two companies but our objection is primarily 
the reference there to the concurrence provisions because 
we feel that maybe there may be many small independent 
companies that instead of developing their own tariff they 
simply concur in the Bell tariff for an exchange type 
service and if we follow this to the, ah, literally this 
paragraph, then we would have to go in and obtain these 
units in the independent company territory and furnish the 
Commission with the effect of all those cumulative. 

The basis of Mr. Rudisil's proposal to eliminate the 
footnote reflected in Format 30-a is virtually the same as 
that stated with respect to Item 30. 

The Public Staff responded as follows: 

The Public Staff does not agree to any of the changes 
recommended by Bell in these requirements. The 
information requested in these items is required only when 
an Applicant requests a change in rates such as toll 
rates, which will through settlements or concurrence 
provisions affect other regulated companies in North 
Carolina. The,information required in these items must be 
obtained by the Applicant prior to the filing of an 
application which involves such a change in order for the 
Applicant to be able to state the total revenue effect of 
the proposed rate adjustments. The information requested 
is therefore basic to a proceeding involving toll service 
or other services concurred in by other companies. 
Concurrence provisions are presently limited to message 
toll service, WATS, interexchange private line service, 
channels and equipment, foreign exchange service and 
enterprise service which are covered in Southern Bell's 
tariff Sections A9, Al8, and Al9 and in its Private Line 
Service Tariff. All regulated companies concur in each 
service. The Public Staff submits that the concurrence 
provisions are well known to those familiar with the 
tariffs and should not cause the problems suggested by 
Southern Bell. These requirements will cause the 
gathering and provision of additional detailed information 
and will require cooperation between the Applicant and the 
other regulated companies in the State but the Public 
Staff submits that the information requested is essential 
and should be required from the Applicant as a part of the 
MFR. The Commission should not rely upon the possibility 
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that this essential information will be provided 
Applicant in its prefiled testimony. 

13 

by the 

The Commission is in agreement with the Public Staff's 
comments in this regard and therefore will not adopt the 
Company's recommendation. 

PROPOSAL NO. 15 

Southern Bell proposed that Format 30.3.1. be changed as 
follows: 

Add note "exchange data only required for those exchanges 
which are regrouping.• 

There was no objection to this proposal. Therefore, the 
Commission will adopt the Company's recommendation in this 
regard. 

PROPOSAL NO. 16 

Southern Bell proposed that Item 31, Pages 17 and 18, and 
associated formats be eliminated in their entirety. The 
data requested by this item, in all material respects, 
relates to toll revenue settlement procedures and/or 
concurrence provisions. 

Southern Bell witness Rudisil testified .with respect to 
this proposal as follows: 

We do not object for providing much of the information in 
here. We feel that it is very necessary in the Pvblic 
Staff's investigation. But some of the items in here are 
impractical to provide or either is being provided now on 
a regular basis when we file a case, so looking at the 
first one, if we can, 31-A, we do provide this •t the 
present time for settlement purposes. I personally work 
up and provide in connection with our toll cases this 
settlement data for each of the independent telephone 
companies. But as I mentioned previously here again our 
objection is this present concurrence provisions. We do 
not have access to the affect on some of the smaller 
independent telephone companies that are using our rates 
under the concurrence provision. So that's our objection 
to paragraph 1 is the, in reference to the concurrence 
provisions. 

On B and C we realize that the Commission Staff needs this 
information but we furnish that in my testimony in every 
toll rate case. This information both for the standard 
contract companies as referred to in paragraph B and the 
cost companies or division of revenue basis companies are 
referred to in C is being provided in our testimony in 
every case •.• 

Of course D just follows B and C and it's just a summary 
of it so that's our comment on D. On E, a summary of 
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items B, C and D, there again it's just a summary and 
would be affected by the disposition of items B and c.

In F is where we have a little bit of a problem and I 
think our problem here dealt primarily with the 
interpretation that the Public Staff was putting on the 
minimum filing requirement item here. Let's look at 
number l under F. It says that we will provide the actual 
achieved settlement ratio, toll settlement ratio, to the 
test period. 

We are under orders by the Utilities Commission at the 
present time to provide this. An Order issued, I believe 
in 1975, requires Bell to furnish each month to the 
Chairman of the Utilities Commission the Southern Bell and 
independent company, which of course is the same, 
�ntrastate toll settlement ratio and this we do. We're 
continuing to do that. So we are furnishing this on a 
monthly basis under Commission directive at the present 
time. 

Now items 2 and 3 we can take together because one is just 
excluding the effects of the proposed changes and one is 
including the effect of it. We're not sure what is meant 
by this. There has been some conversation before that 
when we proforma an end of test period that we include the 
proforma items of the various independent telephone 
companies. Now in our rate case we furnish this 
information. We furnish 2 and 3. I've had it in my 
testimony on several occasions, the test period settlement 
ratio prior to any increases that might be granted and the 
settlement ratio with the increases that might be granted, 
but it is based on Southern Bell data and we take the 
revenues after settlements that will accrue to Bell and 
then we use th� Bell, of course, proformas that we have 
access to and knowledge of and the Bell investment and we 
come up with a settlement ratio that will be the one used 
for settlement purposes, but my point is it's based on 
Southern Bell data and we will continue to furnish this in 
rates cases. We have no problem with that, but we just 
wanted to be sure that on items 2 and 3 the staff wasn't 
making reference to a total industry proforma settlement 
ratio and I think it's obvious the problems that would 
ensue there if you tried to take total revenues that were 
being generated by the rate case through both the Bell 
independents through all independent companies and get 
their proforma expenses, investment, and come up with an 
industry-wide settlement ratio. 

With respect to 
settlement ratio was 
case (Docket No. 
follows: 

the manner in which the intrastate toll 
used in the last intrastate toll rate 

P-55, Sub 48), Mr. Rudisil testified as 

I think that they had proposed something basically the 
same thing whereby we go in and generate an industry-wide 
settlement ratio. But what we actually used and was 
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accepted in our case and agreed to was a method of 
prorating the revenues that did not utilize an end of test 
period settlement ratio. We simply were able to price out 
the total dollar affect of the rate increase as proposed. 
We then, realizing that the toll revenues are allocated 
between Bell and each of the independents on the basis of 
the net investment owned by each, we got a percentage 
relationship of each independent company including Bell 
also to the total net investment and the total toll 
revenues that was generated in our last case was then 
spread and allocated to Bell and each of the independent 
companies on the basis of each relative net investment and 
we feel like that this is a much more appropriate way of 
spreading the toll revenues that will be generated in a 
toll rate case based on the relative proportion of net 
investment since this is t�e vehicle for spreading it in 
actuality. 

Mr. Rudisil further testified that in his opinion the 

methodology employed by the Commission in spreading the toll 
revenues to be realized from the approved increase to the 
independent companies in the last toll rate case is as 
accurate and possibly is more accurate than the method 
contemplated by Item 31F. 

T.P. Williamson, Jr., Vice President of Administration, 
Carolina Telephone and Telegraph Company testified 
concerning the propriety of the data utilized by the 
Commission in determining the revenue impact of intrastate 
toll rate increases on the independent telephone companies. 
Mr. Williamson contended "that the independents were 
suffering financially simply as a result of the kind of 
evidence and the kind of information which Bell is in a 
position to submit and which Bell does submit.• Mr. 
Williamson howev�r offered no specific proposal as to how 
the Commission might improve upon past practices. 

The Public Staff responded collectively to Southern Bell's 
proposals with regard to data request items concerning toll 
settlements. The response of the Public Staff in this 
regard is presented herein under Proposal Nos. 13 and 14. 
Such comments are equally applicable to Southern Bell's 
proposal with respect hereto. 

The Commission is not unmindful of the perplexities which 
exist with regard to intrastate toll settlement procedures 
and the differing points of view with regard to the impact 
of toll rate increases on the independent companies. 
However, the Commission believes that the methods and 
procedures employed in recent years are reasonable and that 
such methods and procedures should be continued until such 
time as the Commission can prescribe a more suitable 
alternative. The data requested under Item No. 31 is 
essential to the continuation of the Commission's present 
practices and procedures in this regard. Therefore, after 
having carefully considered the entire evidence of record, 
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the Commission concludes that it should not adopt Southern 
Bell's recommendations with respect hereto. 

For purposes of clarification 
adopt the Public Staff's proposed 
The Commission therefore concludes 
�hanged to read as follows: 

only, the Commission will 
revision to Item 31.b. 
that Item 31.b. should be 

The present, proposed and additional toll settlement 
revenue produced by the proposed changes for each 
telephone company in North Carolina settling directly or 
indirectly with Southern Bell on a standard contract 
(nationwide average schedules) basis. Provide summary 
data in accordance with Format 31-b. 

PROPOSAL NO. 17 

Carolina, Mebane, Randolph, and Heins proposed that Item 
32.b., Page 18, be modified by elimination of the following
sentence:

Specifically identify and explain any differences between 
the station data report filed with the Commission for the 
last month of the test period and the information used in 
compiling the data filed in Item 30. Explain the 
treatment of employee service units and suspended service 
units in the data filed. 

The Public Staff responded as follows: 

The Public Staff does not agree with the change suggested 
�y Carolina Telephone (Carolina's change t7) regarding 
identification and explanation of differences between the 
station data report and data used in Item 30. A 
reconciliation.of the station data with monthly reports to 
the Commission is essential to a complete review of the 
Applicant's case. 

The Commission is in agreement with the Public Staff and 
therefore concludes that it should not adopt the Companies' 
recommendation in this regard. 

PROPOSAL NO. 18 

Southern Bell proposed that Item 35, Page 19, be changed 
to read as follows: 

Provide weighted units with summaries for each present and 
proposed rate group, for total Company N.C. operations and 
for each exchange that is regrouping as required on Format 
35, Schedules 1, 2 and 3. 

There was no objection to this proposal. Therefore, the 
Commission will adopt the Company's recommendation in this 
regard. 
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PROPOSAL NO. 19 

Southern Bell proposed that a footnote be added to Format 
36, Schedule 3, to require exchange data only for those 
exchanges that are regrouping. 

There was no objection to this proposal. Therefore, the 
Commission will adopt the Company's recommendation in this 
regard. 

PROPOSAL NO. 20 

Mebane proposed that Item 39, Page 20, be amended so as to 
require sample tariff pages only when there is a change in 
the text of the tariff and not when the only change is a 
change in rates. 

The Public Staff responded as follows: 

The Public Staff does not agree with the change proposed 
oy Mebane Home (Mebane's change JS) regarding the provision 
of sample tariffs. Identification of the rate changes as 
well as regulation changes in the tariff context is 
.. ecessary for clarity and adequate explanation of the rate 
proposals. 

The Commission is in agreement with the Public Staff's 
comments and therefore concludes that it should not adopt 
the recommendation of the Company in this regard. 

PROPOSAL NO. 21 

Southern Bell requested 
eliminated in its entirety. 
as follows: 

that Item 40,d., Page 21, be 
Such subsection presently reads 

Furnish sufficient summary sheets from appropriate studies 
from which all pertinent apportionment factors for 
determining total intrastate and interstate toll amounts 
can be verified. 

Charles Johnson testifying on behalf of Southern Bell 
contended that this item should be deleted simply because of 
the volume of paper involved. Mr. Johnson stated that the 
information would, of course, be available to the Public 
Staff and others at Bell's offices in Charlotte, North 
Carolina. 

The Public Staff responded as follows: 

The Public Staff does not agree with the suggested 
elimination (Southern Bell's change 110) of the 
requirement of summary sheets for verification of 
apportionment factors. The verification of these factors 
is essential to a complete investigation of the 
Applicant's case and should be required in the MFR as 
proposed. 
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The Commission is in agreement with the comments of the 
Public Staff and therefore concludes that it should not 
adopt the recommendation of the company in this regard. 

PROPOSAL NO. 22 

Southern Bell proposed that Item 40.f., Page 21, be 
changed to read: 

••. private line (B-I and I-I if appropriate) including 
foreign exchange, and ... 

There was no objection to this proposal. Therefore, the 
Commission will adopt the Company's recommendation in this 
regard. 

PROPOSAL NO. 23 

Southern Bell proposed that Item 40.g., Page 21, be 
changed as follows: 

Insert after "I-I private line revenues" the statement, 
• (not applicable to Southern Bell) • "

The Public Staff responded as follows: 

The Public 
suggested 
accomplish 
follows: 

Staff agrees with the intent of Southern Bell's 
change 112 but submits that to clearly 

that objective the item should be rewritten as 

Present the information on Format 40-g for computing 
toll settlements for message toll, WATS, and private 
line (B-I and, if appropriate, I-I). (The following 
requirement is not applicable to Southern Bell.) If 
I-I private line is not included in cost separation
settlements, do not include that contribution in the

toll allocation factors but show an end-of-test
period amount for I-I private line revenues.

The Commission, for purposes of clarity, concludes that 
Item 40.g. should be rewritten in the manner as proposed by 
the Public Staff. 

The Public Staff proposed that Item 40.b. be eliminated in 
its entirety. 

There being no objection to this proposal, the Commission 
will adopt the Public Staff's recommendation in this regard. 

Proposal No. 24 

41 be amended by eliminating 
for companies .using standard 

intrastate toll revenue 
relate wholly to toll 

Mebane proposed that Item 
subsections a., b., c., and d. 
contract for purposes· of 
settlements. Such subsections 
settlement procedures. 
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The Public Staff responded as follows: 

The Public Staff does not totally agree with the change 
proposed by Mebane Home (Mebane's change 16) concerning 
information requested from standard contract companies. 
The Public Staff suggests the following changes as a 
simplification of Item 41: 

(1) Change Item 41.a. to read:

Provide an explanation of the settlement contract(s) 
or method(s) used with Southern Bell and any other 
telephone companies (name company or companies) to 
arrive at Applicant's North Carolina total test 
period toll revenues and show the resulting amount. 

(2) Eliminate 'Item 41.b.

(3) Change Item 41.c. to read:

Provide explanations of the method(s) used in the 
division for gross receipts tax purposes of total 
toll revenues (whether received through settlements 
or otherwise) into the intrastate and interstate 
portions and show the resulting revenue amounts. 

The Commission, after careful consideration of the 
evidence presented, concludes that the recommended change as 
proposed by the Public Staff is both warranted and 
reasonable and therefore should be adopted for use herein. 

PROPOSAL NOS. 25, 26, 27, 28, 29, AND 30 

Carolina, Mebane, Heins, and Randolph proposed that the 
following Items be eliminated in their entirety. 

Item 45.c., Page 25 (Proposal No. 25): 

Project long-term debt issues by approximate dates and 
amounts during the 12- and 24-months period mentioned in 
44.d. above. Item 45.a., b., and c., above should be 
provided for the parent and for the subsidiary where 
applicable. 

Item 46.c., Page 26 (Proposal No. 26): 

List expected issues of preferred stock in the 12- and 24-
months period beyond the most recent year end as mentioned 
in 44.d. Give approximate dates and amounts of planned 
issues. 

Item 47.b., Page 27 (ProPosal No. 27): 

Forecast expected issues of common stock during the 24-
month period beyond the most recent year end as mentioned 
in 52.d. Provide expected dates and amounts ($ and number 
of shares) . 
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Item 48.b., Page 28 (Proposal No. 30): 

Make projections for coverage ratios during the next 12-
and 24-months period beyond most recent year, assuming the 
following: 

i current rates remain in effect, and that 

ii proposed rates are put into effect at the end of the 
6-month waiting period and allowed to stand.

For Item 48.b., provide data and assumption, used in 
arriving at projections. Item 48.a. should be provided for 
both parent and subsidiary 48.b., should be provided for 
subsidiary only. 

The aforementioned companies proposed that Items 47.c. 
and 47.d. be amended to require that such data be provided 
for a 10-year period in lieu of a 15-year period. Further, 
the companies proposed under Item 47.b, that the data be 
provided on a quarterly basis in lieu of a monthly basis. 
These data requirements presently read as follows: 

Item 47.c., Page 27 (Proposal No. 28): 

Provide the following information on a quarterly and 
yearly basis for the most recent fifteen (15) year period 
available, through the latest available quarter: 

i. average number of shares of common outstanding,

ii. book value per share at end of period,

iii. period earnings per share,

iv. period declared dividend rate per share,

v. rate of return on average common equity,

vi. rate of return on year end common equity, and

vii. rate of return on North Carolina operation.

Items 47.c. v, vi, and vii refer to yearly figures only. 

Item 47.d., Page 27 (Proposal No. 29): 

Provide monthly market price information for common stock 
for each month during the most recent fifteen (15) year 
period, including the following: 

i. monthly high,

ii. monthly low,

iii. monthly closing price, and



GENERAL 21 

iv. note all stock splits by date and type and adjust 
prices accordingly. 

With respect to Proposal Nos. 28 and 29, Carolina argued 
that the proposed changes should be made simply to reduce 
the sheer volume of the data requirements. Carolina further 
contended that a ten-year period would provide adequate 
historical data from which a meaningful analysis could be 
conducted. 

With respect to Proposal Nos. 25, 26, 27, and 30, Carolina 
commented as follows: 

These are asking that we make projections about future 
financings, future borrowings, and the future issuance of 
stock. And probably more critically, it also asks for 
interest coverage which would necessitate a projection of 
future earnings. Now a publicly held company, publicly 
held by publicly held debt or equity is under sec

requirements that once it makes dis�losure it has to make 
full and complete disclosure and what we don't know is 
what would be the effect once we project earnings, how 
much more complete and what other types of projections 
must be made to the public generally and then to top this 
off, when things start developing differently than you 
projected, do you have to keep updating and amending your 
projections. Now the sec has published guidelines which 
are not rules and regulations and which are not altogether 
clear. It does recognize that regulatory agencies will 
have an interest in projecting financings of a regulated 
company and it may be that the company can qualify its 
filings in such a respect that it will not be required by 
the sec to make these further and expensive disclosures 
and revisions from time to time. But we are concerned at 
this point abo4t what the law will be and what will be 
required of companies with public held debt and we're more 
concerned with projections of future earnings than we are 
with projections of future debt issues and we would wish 
that the Commission would consider these unknown to 
uncertainties in requiring projections or earnings. 

The Public Staff did not respond to Proposal Nos. 25, 26, 
and 30. With regard to Proposal Nos. 27, 28, and 29, the 
Public Staff commented as follows: 

The Public Staff contends that Item 47 in the Commission's 
Revision of NCUC Form P-1 is essential to its 
investigation of a Company's rate increase application. 
The data provided via Item 47 is crucial in determining a 

reasonable cost of equity capital and in evaluating the 
level of selling expense and market pressure occurring 
with the issue of new shares of common stock. The Public 
Staff strongly recommends that the full 15 years of data 
in Item 47 remain in the Commission's Revision of NCUC 
Form P-1 as issued on October 5, 1978. 
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The Commission is in agreement with the comments of the 
Public Staff with respect to the data essential to the 
determination of the cost of common equity capital. 
Further, the Commission believes that the existing data 
requirements (as proposed in the attachment to the 
Commission Order of October 5, 1978) related to debt and 
preferred equity capital are equally essential to the 
determination of their respective costs and the 
determination of the overall cost of capital. The 
Commission does not believe that its data requirements with 
respect hereto violate the rules and/or regulations of the 
Securities and Exchange Commission or that such tequirements 
are unduly burdensome upon the companies. The Commission 
therefore concludes that it should not adopt the 
recommendations of the companies in this regard. 

�inally: based upon the foregoing and all of the other 
evidence of record the Commission finds and concludes that 
NCUC Form P-1, should be revised to conform with the 
proposed Form P-1 attached to the Comm�ssion Order issued ic 
this docket on October 5, 1979, as modified herein. 

IT IS, THEREFORE, ORDERED as follows: 

1. That NCUC Form P-1, which must accompany all 
applications for general rate relief filed by telephone 
companies subject to the jurisdiction of this Commission, 
pursuant to Rule Rl-17(b) (13) (b) be, and hereby is, revised 
as reflected in the Attachment appended hereto. 

2. That NCUC Form P-1 as attached hereto shall accompany
all telephone company applications for general rate relief 
filed on or after July 1, 1980. 

ISSUED BY ORDE� OF THE COMMISSION. 

This the 21st day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISION 
Sandra J. Webster, Chief Clerk 

Note: For UCNC Form P-1, See official Order in the Office 
of the Chief Clerk. 
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BEFORE THE NORTH CAROLINA UTILITIES COMMISSIO N 
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In the Matter or 
Revision or NCUC Form P-1 ERRATA ORDER 

HOOVER, REARING EXAMINER: It has come to the attention 
or the Commission that the following errors exist in its 
order or May 21, 1980, issued in this docket: 

1. The number or copies required or certain items or 

data contained in NCUC Form P-1, Section B set forth in the 
chart on Page 4 or said form do not agree with the number or 
copies or such items displayed in the matrix on Page 5 
(Section B) or said form. Further, several items or data 
contained in Sec tion C or NCOC Form P-1 require a di fferent 
number or copies than does Section a-. Additionally, the 
chart on Page 4 contains two data items deleted from NCUC 
Form P-1. 

2. Proposal Nos. 12 and 13 were inadvertently transposed 
during the process of revising NCUC Form P-1. 

3. Format 40g should have been renumbered Format 40f. 

4. For purposes of clarity, the first sentence of Item 

N o. 13 (Page 11) and Item No. 35 (Page 19) should b e  
rewritten. 

The Commission is of the opinion that the aforementioned 
errors should be corrected. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the chart attached hereto as Appendix A be 

substituted in lieu or the chart set forth on Page 4 or NCUC 
Form P-1 as revised by Commission Order of May 21, 1980; 
that the matrix attached hereto as Appendix B be substituted 
in lieu of the matrix set forth on Page 5 of NCUC Form P-1 
as revised by Commission Order of May 21, 1980; and that all 
references to the number of copies required of certain data 
items contained in Section C of NCUC Form P-1 as revised by 
Commission Order of May 21, 1980 be deleted. 

2. That proposal No. 12 
Commission Order of May 21, 
follows: 

(Page 11) contained 
1980, be changed to 

PROPOSAL NO. 12 

in 
read 

the 
as 

Carolina, Mebane, Heins, and Randolph requested that 
Item 30, Page 10, be changed to require that workpapers 
and other relevant data be provdied when requested rather 

than to require that such data be t'iled with the 
application. 
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There was no objection to this proposal. Theret'ore, 
the Commission will adopt the Companies' recommendation 
in this regard. 

3. That the t'irst sentence of' the t'irst paragraph under 
Proposal Nos. 13 and 14 contained in the Commis sion Order or 
May 21, 1980, be changed to read as t'ollows: 

Southern Bell requested that the following sentence 
be eliminated t'rom Item 30. 

Data on services or items or equipment in any 
category of services included in settlements and/or 
concurrence provisions should be totals ror all 
Companies at't'ected by the proposed changes. 

4. That consistent with ordering paragraph numbers 2 and 
3 above Item 30 or NCUC Form P-1 (Pages 16 and 17 as revised 
by Commission Order or May 21, 1980, be and hereby is 
changed to read as t'ollows: 

Provide the information requested in a. and b. below 

on the proposals ror changes in rates, charges and 
regulations. Data on services or items or equipment 
in any category or service included in settlements 

and/or concurrence provisions should be totals t'or 
all companies at't'ected by the proposed changes. All 
data should be appropriately adjusted to ret'lect 
end-ot'-test period levels. Relevant supporting data 
and workpapers should be provided when requested. 

a. A summary of present, proposed and additional 
annual revenue by category or service as 
s�own in Format 30-a. 

b. Details as shown in Formats 30.3.1, 30.3,4 
and 30, t'or all services t'or which
changes are proposed. The data should be 
s ubmitted and labeled according to the
categories or service listed in Format 30-a. 
Data for Item 30.3.1, Basic Local Exchange 
Service, should be given separately in the 
proper format. File an item only it' changes 
are proposed for the corresponding category 
of' service. 

5. That Format 40g contained in NCUC Form P-1 as revised 
by Commis sion Order of' May 21, 1980, be renumbered Format 
40f; and the reference to Format 40g contained in Item No. 

40t' ot' said form (Page 22) be changed to 40f'. 

6. That the first sentence of' Item No. 13 of' NCUC Form 

P-1 (Page 11) as revised by Commission Order of' May 21,
1980, be rewritten as follows:

Provide the following tax data ror the test year for 
total company, total company nonoperating, North 
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Carolina combined, !-lorth Carolina intrastate, other 
jurisdictions: 

7. That Item No. 35 or NCUC Form P-1 (Page 19) as 
revised by Commission Order or May 21, 1980, be rewritten as 

rollows: 

Provide weighted units by exchange ror each exchange 
which is proposed to be regrouped with summaries ror 
each present and proposed rate group and ror total 
Company N .  C. operations as required on Format 35, 
Schedules 1, 2, and 3. 

ISSUED BY ORDER OF THE COMMISSION. 

T his the 2nd day or June 1980. 

NORTH CAROLIN A UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chi er Clerk 

NOTE: For Appendices A and B, see the orricial Order in the 

Chier Clerk's or rice. 
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DOCKET NO. M-100, SUB 78 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 

Investigation of Cost
Based Rates, Load 

Management, and 
Conservation Oriented 
End-Use Activities 

ORDER ADOPTING ACCOUNTING 
PRACTICES AND PROCEDURES 

UNDER THE NORTH 
CAROLINA RESIDENTIAL 
CONSERVATION SERVICE PROGRAM 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on March 11, 1980, at 10:00 a.m. 

Chairman Robert K. Koger, Presiding; and 
Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, John W. Winters, A. Hartwell Campbell, 
and Douglas P. Leary 

For the Respondents: 

John T. Bode, Bode, Bode & Call, 

Attorneys at Law, P.O. Box 391, Raleigh, 
Carolina 27602 
For: Carolina Power & Light Company 

P.A.,
North

Steve C. Griffith, Jr., Duke Power Company, 
422 S. Church Street, Charlotte, North Carolina 

28207 
For: Duke Power Company 

Edgar M. Roach, Jr., Hunton & Williams, 
Attorneys at Law, P.O. Box 1535, Richmond, 
Virginia 23212 
For: Virginia Electric and Power Company 

Jerry w. Amos, Brooks, Pierce, McLendon, 
Humphrey & Leonard, Attorneys at Law, P.O. 
Drawer U, Greensboro, North Carolina 27402 
For: Piedmont Natural Gas Company, Inc., United 

Cities Gas Company, and Pennsylvania & 
Southern Gas Company 

F. Kent Burns, Boyce, Mitchell, Burns & Smith,
Attorneys at Law, P.O. Box 1406, Raleigh, North
Carolina 27602
For: Public Service Company of North Carolina,

Inc. 
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For the Intervenors: 

David H. Permar, Hatch, Little, Bunn, Jones, 
Few & Berry, Attorneys at Law, P.O. Box 527, 
Raleigh, North Carolina 27608 
For: North Carolina Oil Jobbers Association 

Thomas F. Moffitt, Special Deputy Attorney 
General, P.O. Box 629, Raleigh, North Carolina 
27602 
For: Energy Division 

Department of Commerce 

For the Public Staff: 

North Carolina 

Jerry B. Fruitt, Chief Counsel, and Vickie L. 
Moir, Staff Attorney, Public Staff North 
Carolina Utilities Commission, P.O. Box 991 -
Dobbs Building, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On June 1, 1979, the North Carolina 
Utilities Commission issued an Order in this docket 
requiring the electric and natural gas utilities in this 
State covered by Part 1 of Title II of the National Energy 
Conservation Policy Act (NECPA), P.L. 95-619, to begin 
formulating Residential Conservation Service (RCS) Utility 
Programs in conformity with Section 215 of NECPA. A Final 
Rule implementing the RCS Program was published in the 
Federal Register (Vol. 44, No. 217) on November 7, 1979, by 
the Department of Energy (DOE). This Rule became effective 
on December 7, 1979. Section 456.310 of said DOE Rule 
requires this Commission to make certain determinations with 
respect to the subjects of accounting, payment of costs, and 
duplication of audits under the RCS State Plan to be 
implemented in North Carolina. The Energy Division of the 
Department of Commerce (Energy Division) has been charged 
with principal responsibility for developing the RCS State 
Plan in North Carolina and has been designated as the Lead 
Agency in this State by Governor James B. Hunt, Jr. 
Pursuant to said responsibility, the Energy Division has 
developed a North Carolina Residential Conservation Service 
Program to be implemented in this State pursuant to NECPA, 
which Plan must be approved by the Department of Energy. 

By Order dated January 8, 1980, the Commission scheduled a 
public hearing in this docket for March 11, 1980, in order 
to consider those issues which this Commission is required 
to decide under NECPA and Section 456.310 of the DOE Rule 
promulgated thereunder. Carolina Power & Light Company 
(CP&L), Duke Power Company (Duke Power), Virginia Electric 
and Power Company (Vepco), North Carolina Natural Gas 
Corporation (NCNG), Public Service Company of North 
Carolina, Inc. (Public Service), Piedmont Natural Gas 
Company, Inc. (Piedmont), and United Cities Gas Company 
(United Cities) were made parties of record to the 
proceeding. Said utilities were also required to publish a 
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"Notice of Hearing" in newspapers having general circulation 
in their respective North Carolina service areas. The 
official Commission file in this docket contains Affidavits 
of Publication submitted by the respondent utilities 
indicating that public notice of the hearing scheduled for 
March 11, 1980, was in fact given in compliance with the 
Commission's directive in its Order dated January 8, 1980. 

On February 18, 
Carolina Department 
Intervene" in this 
allowed by Commission 

1980, the Energy Division of the North 
of Commerce filed a "Petition to 
docket, which motion was subsequently 
Order dated February 25, 1980. 

On February 20, 1980, a "Petition to Intervene" was 
by counsel for and on behalf of the North Carolina 
Jobbers•· Association (Oil Jobbers). This Petition 
allowed by Commission Order dated February 25, 1980. 

filed 
Oil 
was 

Upon call of the matter for hearing at the appointed time 
and place, all parties were present_ and represented by 
counsel. Testimony at the hearing was presented by the 
following individuals: James E. Gibson, Jr., Director of 
the Energy Division of the North Carolina Department of 
Commerce; Robert Weiss, Public Staff Economist; Linda M.
Daniels, Associate with ICF Incorporated (a consulting firm 
retained by the Public Staff); Norris L. Edge, Manager of 
Rates and Service Practices for Carolina Power & Light 
Company; Robert T. Watkins, Senior Vice President of 
Marketing for Public Service Company of North Carolina, 
Inc.; Bartlett C. Winkler, Assistant Vice President 
Residential and Commercial Sales and Director of 
Conservation for Piedmont Natural Gas Company, Inc.; Jerry 
L. Causey, Southern Division Marketing Services Manager for
Virginia Electric and Power Company; Donald H. Denton, Jr., 
Vice President of Marketing for Duke Power Company; and 
Calvin B. Wells, Senior Vice President for North Carolina 
Natural Gas Corporation. The prefiled affidavit of Vic 
Pappas, Vice President for United Cities Gas Com?any, was 
introduced in evidence pursuant to G.S. 62-68. No public 
witnesses appeared at the hearing to offer testimony in this 
docket. 

Based upon a careful consideration of the entire record in 
this proceeding, the Commission makes the following 

FINDINGS OF FACT 

1. All amounts expended or received by a regulated
electric or natural gas utility operating in this State, 
which amounts are attributable to the North Carolina 
Residential Conservation Service Program, should be 
accounted for by the utility on its books and records 
separately from amounts attributable to all other activities 
of such utility. 

2. The
residential 

estimated 
energy 

cost 
audit 

of providing a Class A on-site 
under the North Carolina 
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Residential Conservation Service Program will average 
between $75.00 and $100.00 per audit. 

3. Each electric or natural gas customer in this State
who receives a residential Class A on-site energy audit from 
a regulated utility covered by the North Carolina 
Residential Conservation Service Program should be required 
to pay a nominal charge in the amount of $10.00 therefor. 
Each utility customer in this State who is eligible to 
receive a Class A energy audit under the North Carolina RCS 
Program should receive only one subsidized audit. Any 
customer who requests a second or duplicate residential 
energy audit under the State RCS Plan should be required to 
pay in full all of the direct costs associated with 
providing said duplicate audit, provided, however, that the 
customer is notified in advance as to the amount of the 
charge. 

4. All amounts expended by each regulated electric and
natural gas utility in complying with the requirements of 
the North Carolina Residential Conservation Service Program, 
except to the extent recovered through the nominal customer 
charge referred to in Finding of Fact No. 3 above, should be 
treated as a current expense of providing utility service 
and should be charged to all ratepayers of the regulated 
utility in the same manner as other current operating 
expenses of providing such utility service. Such operating 
expenditures, if determined by the Commission to be 
reasonable in amount, should be recovered by each regulated 
utility pursuant to G.S. 62-133, rather than by imposition 
of an annual customer surcharge. 

5. All electric and natural gas utilities subject to the
North Carolina Residential Conservation Program should 
provide Class B off-site energy audits to their customers 
free of charge. Amounts expended in conjunction therewith 
should be treated as a current expense of providiing utility 
service and should be charged to all ratepayers of the 
regulated utility in the same manner as other current 
operating expenses of providing such utility service and, if 
determined by the Commission to be reasonable in amount, 
such expenditures should be recovered pursuant to G.S. 62-
133. 

6. All amounts expended by each electric and natural gas
utility for labor and materials in connection with the 
purchase or installation of any energy conservation or 
renewable resource measure under the North Carolina 
Residential Conservation Program should be charged directly 
LO the residential customer for whom such activity is 
performed. 

7. The interest cost on any loan made to an individual
customer by a regulated electric or natural gas utility 
pursuant to the North Carolina Residential Conservation 
Service Program should be charged directly to that customer. 
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8. Duke Power Company should, upon request, perform 
residential Class A energy audits for its customers who 
receive service pursuant to its SSI Rate Schedule at no cost 
to said customers. Other regulated utilities subject to the 
North Carolina Residential Conservation Service Program 
should, upon request, also waive collection of the S10.00 
audit fee from customers who demonstrate to the utility that 
they are receiving SSI benefits. 

9. The performance of optional services such as the 
adjustment of water heater thermostats or the installation 
of showerhead flow restrictors by the electric and natural 
gas utilities covered by the North Carolina Residential 
Conservation Program is not warranted at this time, 
particularly in view of the potential problems which the 
performance of such services might present with respect to 
potential utility liability and customer dissatisfaction. 

Whereupon, the Commission reaches the following 

CONCLUSIONS 

Pursuant to the statutorily mandated obligations imposed 
by the National Energy Conservation Policy Act, this 
Commission has undertaken an active consideration of those 
accounting and related issues which it is required to 
consider pursuant to NECPA and the DOE regulations 
promulgated thereunder. The Commission strongly believes in 
the purposes which underlie NECPA, they being to reduce the 
growth in demand for energy in the United States and to 
conserve nonrenewable energy resources produced in this 
Nation and elsewhere, without inhibiting beneficial economic 
growth. The Commission has reviewed the North Carolina 
Residential Conservation Service Program developed for 
implementation in this State and believes such Plan to be 
both flexible and entirely responsive to the mandates of 
NECPA. Therefore, based upon a careful consideration of the 
entire record in this docket, the Commission makes the 
following determinations which shall become a part of the 
North Carolina State RCS Plan: 

1. Each electric or natural gas customer in this State
who receives a residential Class A energy audit from a 
regulated utility covered by the North Carolina Residential 
Conservation Service Program will be required to pay a 
charge in the amount of $10.00 for such audit. The 
Commission believes that such a charge will serve to 
yiscourage frivolous requests for Class A energy audits 
which might perhaps be made by those individuals who would 
not otherwise be inclined to give serious consideration to 
the results thereof or to take positive action thereon. The 
Commission is of the opinion that a $10.00 customer charge, 
being nominal in nature in relation to the actual costs 
associated with such an audit, will be acceptable to those 
individuals who are serious about conserving energy. 
Furthermore, imposition of such a charge will not, in the 
opinion of this Commission, serve to unduly limit customer 
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participation in the North Carolina Residential Conservation 
Service Program. Rather, the Commission believes that the 
program will be enhanced to the extent that a nominal 
customer charge may chiefly serve to encourage requests for 
audits by those individuals who will be most likely to take 
some positive action upon receipt of the results of such 
audit. Furthermore, pursuant to this Order, Class B off

site energy audits will also be offered to customers free of 
charge by the electric and natural gas companies covered by 
the North Carolina State RCS Plan. The Commission believes 
that the offering of free Class B audits will undoubtedly 
serve to better effectuate the State RCS Plan and further 
complement the objectives of said program. In addition, the 
Commission believes that Duke Power Company should, upon 
request, perform Class A audits for its customers who 
receive service pursuant to its SSI Rate Schedule at no cost 
to those customers and that other regulated utilities 
subject to the North Carolina Residential Conservation 
Service Program should, upon request, also waive collection 
of the $10.00 audit fee from customers who demonstrate to 
the utility that they are receiving SSI benefits. 
Furthermore, the Commission is of the opinion, and therefore 
concludes, that each utility customer in this State who is 
eligible to receive a Class A energy audit under the North 
Carolina RCS Program should receive only one subsidized 
audit and that any customer who requests a second or 
duplicate residential energy audit under the State RCS Plan 
should be required to pay in full all of the direct costs 
associated with providing said duplicate audit, provided, 
however, that the customer is notified in advance as to the 
amount of the charge. In this regard, the Commission 
believes that each regulated electric and natural gas 
utility subject to the North Carolina Residential 
Conservation Service Program should take such reasonable 
steps and insti�ute such procedures as it deems prudent and 
necessary to ascertain whether a customer requesting a Class 
A energy audit has previously received a subsidized 
residential audit under the State RCS Plan. 

2. The amounts expended by each regulated electric and 
natural gas utility in complying with the requirements of 
the North Carolina Residential Conservation Service Program, 
to the extent not recovered through the Sl0.00 customer 
audit charge discussed above, should be treated as a current 
expense of providing utility service to be charged to all 
ratepayers of the regulated utility in the same manner as 
other current operating expenses of providing such utility 
�ervice. This premise covers expenditures associated with 
both Class A and Class B energy audits. This accounting 

treatment is entirely consistent with the principles and 
policies which this Commission has historically endeavored 
to follow in its rate-making deliberations. In addition, 
the Commission notes that the United States Congress has 
recently enacted legislation entitled the "Energy Security 
Act," P.L. 96-294 (effective June 30, 1980), which mandates 
certain changes in Title II of NECPA, P.L. 95-619. Among 
other things, the Energy Security Act amends the prior 
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federally prescribed procedures governing the recovery of 
utility costs under the Residential Conservation Service 
Program. In this regard, the Energy Security Act 
specifically provides that a customer who receives a Class A 
energy audit under the RCS Program may now be charged no 
1t10re than $15.00 therefor and that costs incurred under the 
RCS Program shall be recovered by each regulated utility in 
such manner as may be specified by the State regulatory 
authority which has rate-making authority over such utility. 
Such change in the prior federal law clearly serves to 
empower this Commission with the discretionary authority to 
mandate the particular accounting treatment which has been 
heretofore discussed in this Order. 

3. The Commission believes that all amounts expended by
a utility for labor and materials in connection with the 
purchase or installation of any energy conservation measure 
under the North Carolina Residential Conservation Service 
Program should be charged directly to the residential 
customer for whom such activity is performed. Futhermore, 
such charges will be collected in addition to the basic 
audit charge of $10.00 heretofore authorized in this Order. 
The Commisson does recognize, however, that under the 
recently enacted Energy Security Act, amounts expended for 
labor and materials could receive a different accounting 
treatment should the Commission decide, in its discretion 
and after public notice and hearing, to treat such costs in 
a different fashion. The Commission also concludes that the 
interest cost on any loan made to an individual customer by 
a regulated electric or natural gas utility pursuant to the 
North Carolina Residential Conservation Service Program 
should be charged directly to that customer. There is 
certainly no basis in the record which is presently before 
this Commission upon which to conclude that treating either 
or both of the aqove-referenced costs as a current operating 
expense for rate-making purposes would be likely to result 
(by reason of a reduction in demand for energy) in lower 
rates for residential ratepayers than would otherwise occur 
if such costs were not treated as a current expense of 
operating. Accordingly, the Commission concludes that 
Findings of Fact Nos. 6 and 7 set forth hereinabove are 
fully supported by the record in this case. 

4. The Commission will not require the regulated 
utilities subject to the North Carolina Residential 
Conservation Service Program to perform any optional 
services as part of the Class A energy audits to be offered 
under the State RCS Plan. The Commission believes that the 
RCS Class A energy audits will be so extensive that optional 
services should not be required at this time, particularly 
during the initial or start-up phase of the RCS Program when 
many potential problems will have to be dealt with in order 
to ensure the ultimate success of said Program. The 
Commission is also cogni�ant of the potential problems with 
respect to utility liability and customer dissatisfaction 
which might perhaps be associated with the performance of 
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will undoubtedly serve to better eEEectuate the State RCS 
Plan and Eurther complement the objectives of said program. 
In addition, the Commission believes that Duke Power Company 
Should, upon request, perform Class A audits for its 
�ustomers who receive service pursuant to its SSI Rate 
Schedule at no cost to those customers and that other 
regulated utilities subject to the North Carolina 
Residential Conservation Service Program should, upon 
request, also waive collection oE the Sl0.00 audit fee from 
customers who demonstrate to the utility that they are 
receiving SSI benefits. Furthermore, the Commission is of 
the opinion, and therefore concludes, that each utility 
customer in this State who is eligible to receive a Class A 
energy audit under the North Carolina RCS Program should 
receive only one subsidized audit and that any customer who 
requests a second or duplicate residential energy audit 
under the State RCS Plan should be required to pay in full 
all of the direct costs associated with providing said 
duplicate audit, provided, however, that the customer is 
notified in advance as to the amount of the charge. In this 
regard, the Commission believes that each regulated electric 
and natural gas utility subject to the North Carolina 
Residential Conservation Service Program should take such 
reasonable steps and institute such procedures as it deems 
prudent and necessary to ascertain whether a customer 
requesting a Class A energy audit has previously received a 
subsidized residential audit under the State RCS Plan. 

2. The amounts expended by each regulated electric and
natural gas utility in complying with the requirements of 
the North Carolina Residential Conservation Service Program, 
to the extent not recovered through the $10.00 customer 
audit charge discussed above, should be treated as a current 
expense of providing utility service to be charged to all 
ratepayers of the regulated utility in the same manner as 
other current operating expenses of providing such utility 
service. This premise covers expenditures associated with 
both Class A and Class B energy audits. This accounting 
treatment is entirely consistent with the principles and 
policies which this Commission has historically endeavored 
to follow in its rate-making deliberations. In addition, 
the Commission notes that the United States Congress has 
recently enacted legislation entitled the "Energy Security 
Act," P.L. 96-294 (effective June 30, 1980), which mandates 
certain changes in Title II of NECPA, P.L. 95-619. Among 
other things, the Energy Security Act amends the prior 
federally prescribed procedures governing the recovery of 
utility costs under the Residential Conservation Service 
Program. In this regard, the Energy Security Act 
specifically provides that a customer who receives a Class A 
energy audit under the RCS Program may now be charged no 
more than $15.00 therefor and that costs incurred under the 
RCS Program shall be recovered by each regulated utility in 
such manner as may be specified by the State regulatory 
authority which has rate-making authority over such utility. 
Such change in the prior federal law clearly serves to 
empower this Commission with the discretionary authority to 



34 GENERAL ORDERS 

mandate the particular accounting treatment which has been 
heretofore discussed in this Order. 

3. The Commission believes that all amounts expended by
a utility for labor and materials in connection with the 
purchase or installation of any energy conservation measure 
under the North Carolina Residential Conservation Service 
Program should be charged directly to the residential 
customer for whom such activity is performed. Futhermore, 
such charges will be collected in addition to the basic 
audit charge of $10.00 heretofore authorized in this Order. 
The Commisson does recognize, however, that under the 
recently enacted Energy Security Act, amounts expended for 
labor and materials could receive a different accounting 
treatment should the Commission decide, in its discretion 
and after public notice and hearing, to treat such costs in 
a different fashion. The Commission also concludes that the 
interest cost on any loan made to an individual customer by 
a regulated electric or natural gas utility pursuant to the 
North Carolina Residential Conservation Service Program 
should be charged directly to that customer. There is 
certainly no basis in the record which is presently before 
this Commission upon which to conclude that treating either 
or both of the above-referenced costs as a current operating 
expense for rate-making purposes would be likely to result 
(by reason of a reduction in demand for energy) in lower 
rates for residential ratepayers than would otherwise occur 
if such costs were not treated as a current expense of 
operating. Accordingly, the Commission concludes that 
Findings of Fact Nos. 6 and 7 set forth hereinabove are 
fully supported by the record in this case. 

4. The Commission will not require the regulated 
utilities subject to the North Carolina Residential 
Conservation Service Program to perform any optional 
services as part of the Class A energy audits to be offered 
under the State RCS Plan. The Commission believes that the 
RCS Class A energy audits will be so extensive that optional 
services should not be required at this time, particularly 
during the initial or start-up phase of the RCS Program when 
many potential problems will have to be dealt with in order 
to ensure the ultimate success of said Program. The 
Commission is also cognizant of the potential problems with 
respect to utility liability and customer dissatisfaction 
which might perhaps be associated with the performance of 
optional services as part of a residential Class A energy 
audit. 

Accordingly, for all of the reasons set forth hereinabove, 
the Commission concludes that the accounting and other 
related determinations made pursuant to this Order should 
become part of the North Carolina Residential Conservation 
Service Program. The Commission will h�reafter address at a 
later date, should it become necessary to do so, any 
additional issues which may arise with respect to the RCS 
Program resulting from either the enactment of the Energy 
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Security Act or the promulgation oE regulations implementing 
same by the Department of Energy. 

IT IS, THERFORE, ORDERED as follows: 

1. That Carolina Power & Light Company, Duke Power
Company, Virginia Electric and Power Company, North Carolina 
Natural Gas Corporation, Public Service Company of North 
Carolina, Inc., Piedmont Natural Gas Company, Inc., and 
United Cities Gas Company shall comply with all provisions 
set forth in the North Carolina Residential Conservation 
Service Program. 

2. That the regulated utilities subject to this Order
shall charge and collect a fee in the amount of $10.00 from 
each customer who receives a Class A energy audit under the 
North Carolina Residential Conservation Service Program. 
Duke Power Company shall, upon request, perform Class A 
audits for its customers who receive service pursuant to its 
SSI Rate Schedule at no cost to those customers. Other 
regulated utilities shall, upon request, also waive 
collection of the $10.00 audit fee from customers who 
demonstrate to the utility that they are receiving SSI 
benefits. 

3. That each regulated utility subject to this Order
shall take such reasonable steps and shall institute such 
procedures as it deems prudent and necessary to ascertain 
whether a customer requesting a Class A energy audit has 
previously received a subsidized residential audit under the 
State RCS Plan. Any utility customer who requests a second 
or duplicate residential energy audit under the North 
Carolina RCS Program shall be required to pay in full all of 
the direct costs associated with providing said duplicate 
audit, provided, however, that the customer is notified in 
advance as to the amount of the charge. 

4. That the regulated utilities subject to this Order
shall provide Class B audits under the RCS State Plan free 
of charge to those customers requesting same. 

5. That all amounts expended or received by the 
regulated utilities subject to this Order pursuant to the 
North Carolina Residential Conservation Service Program 
shall be accounted for by each utility on its books and 
records separately fro� amounts attributable to all other 
activities of the regulated utility. 

6. That all amounts expended by the regulated utilities
subject to this Order in complying with the requirements of 
the North Carolina Residential Conservation Service Program 
in providing both Class A and Class B energy audits, to the 
extent not recovered through the $10.00 customer charge 
approved herein, shall be treated as a current expense of 
providing utility service to be charged to all ratepayers of 
the regulated utility in the same manner as other current 
operating expenses of providing such utility service. 
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7. That all amounts expended by the regulated utilities
subject to this Order for labor and materials in connection 
with the purchase or installation of any energy consesvation 
or renewable resource measure under the North Caroiina 
Residential Conservation Service Program shall be charged 
directly to and collected from the residential customer for 
whom such activity is performed. 

8. That the interest cost on any loan made
individual customer by a regulated utility subject to 
Order shall be charged directly to that customer 
collected from same. 

to an 
this 

and 

9. That the regulated utilities subject to this Order
shall not be required to provide any optional services under 
the Residential Conservation Service Program in addition to 
those services which are presently specified in the State 
Plan developed by the Energy Division. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 14th day of August 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET �O. M-100, SUB 78 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter or 
Filing of Residential Conservation Rate 
Schedule by Virginia Electric and Power 
Company 

ORDER 
APPROVING 
TARIFF 

37 

BY THE COMMISSION: On August 26, 1980, Virginia Electric 
and Power Company filed a new residential conservation rate 
schedule with the Commission as directed by Order of June 1, 
1979, in Docket No. M-100, Sub 78. The rate schedule is 
actually a revised Schedule 1, except it provides that 
customers meeting the thermal requirements specified on the 
rate schedule will be eligible for a 0.258,t/Kwh discount. 
The thermal requirements are generally the same as those 
adopted by the other major electric utilities i� North 
Carolina (although there are some differences), and the 
discount is comparable to the discount offered by the other 
electric utilities. 

The Commission is or the opinion that the proposed 
revised Schedule 1 should be approved, and that Vepco should 
notify each or its residential customers of the availability 
of the discount for meeting certain thermal requirements. 

IT IS, THEREFORE, ORDERED: 

1. That the revised Schedule 1 filed by Virginia Electric
and Power Company on August 26, 1980, in the above captioned 
matter is hereby approved for service rendered on and after 
September 1, 1980. 

2. That Virginia Electric and Power Company furnish
adequate written notice to its residential customers in 
North Carolina of the availability of the discount for 
meeting the thermal requirements specified in Schedule 1; 
that said notice be furnished to its customers as an insert 
with the regular monthly billing; and that Virginia Electric 
and Power Company furnish the Commission with a copy of the 
notice. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 9th day of September 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. M-100, SUB 80 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation and Rulemaking 

Relating to Advertising 
Expenditures and What May 

ORDER ADOPTING PURPA 

STANDARDS ON ADVERTISING 
AND INVITING COMMENT ON 
PROPOSED ADVERTISING AND 

BILL INSERT RULES 
be Included as a Utility 
Bill Insert 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on September 18 and 19, 1979 

Chairman Robert K. Koger, Presiding; and 
Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, Edward B. Hipp, and A. Hartwell Campbell 

For the Respondnts: 

Steve C. Griffith, Jr., and Edward Poe, 

Attorneys at Law, Duke Power Company, 422 s. 

Church Street, Charlotte, North Carolina 28242 
For: Duke Power Company 

William E. Graham, Jr., General Counsel, and 
Charles B. Robson, Jr., Associate General 
Counsel, Carolina Power & Light Company, P.O. 
Box 1551, Raleigh, North Carolina 27602 
For: Carolina Power & Light Company 

Edward S. Finley, Jr., Hunton & Williams, 
Attorneys at Law, P.O. Box 109, Raleigh, North 
Carolina 27602 
For: Virginia Electric and Power Company 

R. Frost Branon, Jr., General Attorney, 
Southern Bell Telephone and Telegraph Company, 
P.O. Box 30188, Charlotte, North Carolina 28230 

Fred A. Walters, Attorney, Southern Bell 
Telephone and Telegraph Company, 1245 Hurt 
Building, Atlanta, Georgia 30303 
For: Southern Bell Telephone and Telegraph 

Company 

William c. Fleming, Vice President - General 
Counsel, General Telephone Company of the 
Southeast, P.O. Box 1412, Durham, North 
Carolina 27712 
For: General Telephone Company of the Southeast 
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James M. Kimzey, Kimzey, Smith & McMillan, 
Attorneys at Law, P.O. Box 150, Raleigh, North 
Carolina 27602 

Cheryl K. Hackman, Ross, Hardies, O'Keefe, 
Babcock & Parsons, Attorneys at Law, Suite 3100 
IBM Plaza, Chicago, Illinois 60657 
For: Central Telephone Company 

William w. Aycock, Jr., Taylor, Brinson & 
Aycock, Attorneys at Law, P.O. Box 308, 
Tarboro, North Carolina 27886 
For: Carolina Telephone and Telegraph Company 

and Norfolk Carolina Telephone Company 

Jerry w. Amos, Brooks, Pierce, McLendon, 
Humphrey & Leonard, Attorneys at Law, P.O. 
Drawer U, Greensboro, North Carolina 27402 
For: North State Telephone Company, Concord 

Telephone Company, Piedmont Natural Gas 
Company, Inc., United �ities Gas Company, 
and Pennsylvania and Southern Gas Company 

F. Kent Burns, Boyce, Mitchell, Burns & Smith,
Attorneys at Law, P.O. Box 1406, Raleigh, North
Carolina 27602
For: Public Service Company of North Carolina,

Inc., Western Carolina Telephone Company, 
Westco Telephone Company, Heins Telephone 
Company, Lexington Telephone Company, and 
Randolph Telephone Company 

For the Intervenors: 

William C. Lassiter, Lassiter and Walker, 
Attorneys at Law, P.O. Box 2298, Raleigh, North 
Carolina 27602 
For: North Carolina Press Association 

Wade H. Hargrove, Tharrington, Smith & 
Hargrove, Attorneys at Law, 300 Branch Bank 
Building, Raleigh, North Carolina 27601 
For: North Carolina Association of 

Broadcasters, Inc., and North Carolina 
Chapters of the American Advertising 
Federation 

For the Attorney General: 

David Gordon, Associate 
Department of Justice, Dobbs 
629, Raleigh, North Carolina 
For: The Using and Consuming 

For the Public Staff: 

Robert F. 
Attorneys, 

Page 
Public 

and Joy 
Staff 

Attorney General, 
Building, P.O. Box 
27602 
Public 

R. Parks, Staff 
North Carolina 
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Utilities Commission, P.O. Box 991, Raleigh, 
North Carolina 
For: The Using and Consuming Public 

BY THE COMMISSION: By Order dated November 10, 1978, the 
North Carolina Utilities Commission instituted an 
investigation and rulemaking in this docket concerning the 
subject of what materials may properly be included as a 
utility bill insert. On December 22, 1978, the Public Staff 
filed a Motion requesting the Commission to enlarge the 
scope of the hearing in this docket to include the general 
subject of advertising, which Motion was granted by 
Commission Order dated January 3, 1979. The Public Staff, 
the Attorney General, and all regulated electric, natural 
gas, and telephone companies were invited to file proposed 
rules, memoranda, and comments on the subjects of bill 
inserts and advertising by March 1, 1979. On April 24, 
1979, the Commission issued an Order scheduling the matter 
for hearing on September 18, 1979. The standards on 
advertising by electric and natural gas Qtilities set forth 
in Sections 113 and 303 of the Public Utility Regulatory 
Policies Act of 1978 (PURPA or Act) were also noticed for 
public hearing in this Order. 

The matter subsequently came on for hearing and oral 
argument at the appointed time and place. The parties 
heretofore listed in this Order were represented by counsel. 
Each party to this proceeding was permitted to offer oral 
argument in the matter. The Commission also received 
testimony from the following members of the general public: 
Joseph Reinckens; Jose Berger, representing the North 
Carolina Public Interest Research Group; and Wells Eddleman. 
Virginia Electric and Power Company (Vepco) presented the 
testimony of Henry F. Holloway, its Manager of Advertising 
and Employee Communications. 

Based upon a careful consideration of the entire record in 
this proceeding, the Commission makes the following 

FINDINGS OF FACT 

1. PURPA requires this Commission to consider whether to 
adopt the standard governing advertising by electric 
utilities which is set forth in Section 113(b) (5) of said 
Act. The PURPA standard on advertising provides that no 
electric utility may recover from any person other than the 
shareholders (or other owners) of such utility any direct or 
indirect expenditure by such utility for promotional or 
political advertising as defined in Section 115 (h) of 
PURPA. Section 115 (h) of PURPA provides as follows: 

(h) ADVERTISING. (1) For the purposes of this 
section and section (113(b) (5) -

(A) The term "advertising• means the 
commercial use, by an electric utility, of any media, 
including newspaper, printed matter, radio, and 
television, in order to transmit a message to a 
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substantial number of members of the public or to 
such utility's electric consumers. 

(Bl The term "political advertising" means any 
advertising for the purpose of influencing public 
opinion with respect to legislative, administrative, 
or electoral matters, or with respect to any 
controversial issue of public importance. 

(C) The term "promotional advertising" means 
any advertising for the purpose of encouraging any 
person to select or use the service or additional 
service of an electric utility or the selection or 
installation of any appliance �r equipment designed 
to use such utility's service. 
(2) For purposes of this subsection and section 

113(b) (5), the terms "political advertising" and 
"promotional advertising• do not include -

(A) advertising which informs electric 
consumers how they can conserve energy or can reduce 
peak demand for electric energy, 

(B) advertising required by law or regulation,
including advertising required under part 1 of title 
II of the National Energy Conservation Policy Act, 

(Cl advertising regarding service 
interruptions, safety measures, or emergency 
conditions, 

(D) advertising concerning employment 
opportunities with such utility, 

(E) advertising which promotes the use of 
energy efficient appliances, equipment, or services, 
or 

(F) any explanation or justification of 
existing or proposed rate schedules, or notifications 
of hearings thereon. 

2. Pursuant to. Section 303 of PURPA, this Commission is 
also required to consider whether to adopt the standard on 
advertising by natural gas utilities which is set forth in 
Section 303(b) (2) of PURPA. The definitions set forth in 
Section 304(b) of the Act are identical to those set forth 
in Finding of Fact No. 1 above. 

3. Adoption of the standards governing advertising by
electric and natural gas utilities as set forth in Sections 
113(b) (5) and 303(b) (2) of PURPA (and more fully described 
in Sections 115(h) and 304 (b) of said Act) would be 
appropriate to carry out the purposes of PURPA and would 
also be consistent with the historical accounting policies 
and procedures heretofore followed by this Commission and 
the applicable laws of the State of North Carolina. 

4. The adoption of reasonable rules concerning 
expenditures for advertising and bill inserts made by 
regulated electric, natural gas, and telephone utilities is 
within the authority and power of this Commission. 

Whereupon, the Commission reaches the following 
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CONCLUSIONS 

Review of the entire record in this proceeding leads the 
Commission to conclude that it should propose the adoption 
of reasonable rules pursuant to G.S. 62-31 concerning 
expenditures for advertising and bill inserts made by all 
electric, natural gas, and telephone utilities subject to 
regulation in North Carolina. Such proposed rules are 
attached hereto as Appendix A. These proposed rules are 
believed to be entirely consistent with the accounting 
policies and procedures which this Commission has 
historically endeavored to establish and follow with respect 
to expenditures for advertising and bill inserts made by 
regulated utilities in this State. Adoption of the 
aforesaid proposed rules would merely serve to formalize 
many of the Commission's long-standing practices and 
procedures. Furthermore, the Commission is of the opinion, 
and certainly believes, that the proposed rules attached 
hereto governing advertising by electric and natural gas 
utilities satisfy the requirements, the spirit, and the 
intent of PURPA, while also establishing reasonable and 
equitable accounting procedures on behalf of all electric 
and natural gas customers residing in North Carolina. 

The Commission further believes that the attached proposed 
rules are also app£opriately responsive to the 
constitutional and other concerns which were expressed at 
the hearing in this matter by and on behalf of all members 
of the general public and the formal parties to this 
proceeding. In this regard, the Commission has endeavored 
to structure its proposed rules in conformity with the 
Opinions recently rendered by the United S�ates Supreme 
Court in the cases of Central Hudson Gas & Electric 
Corporation v. Public Service Commission of -New York, 

U.S. �
---

(1980) and Consolidated Edison Company 
of New York, Inc. v. Public Service Commission of New York, 
- -- -----U-:-s.-- -(1980). The proposed rulessetforth in
Appendix A are limited in scope and do not, in any way,
attempt to place a total ban or limit on the right of
utilities to disseminate their views by way of advertising
or by use of bill inserts. Rather, the proposed rules
generally serve to merely formalize many of the accounting
policies and practices heretofore formulated and followed by
the Commission. The proposed rules also adopt in written
form the PURPA standards on advertising by electric and
natural gas utilities.

The definitions set forth in subsections (a), (b), (c), 
and (d) of Proposed Rule Rl2-12 have been adopted in 
conformity with Sections llS(h) and 304(b) of PURPA. The 
term "bill insert" is defined in subsection (e) of Proposed 
Rule Rl2-12 to mean any written or printed matter included 
and distributed with a utility bill, other than (1) the bill 
itself, (2) the envelope or other container for the bill, 
and (3) any written or printed matter explaining or 
otherwise directly related to the bill or to the account for 
which the bill is rendered. 
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Proposed Rule Rl2-13 basically adopts and sets forth the 
PURPA standards on advertising by electric and natural gas 
utilities. The proposed rule also provides that political, 
promotional, and other nonoperating advertisements shall be 
accompanied by the following statement: 

THIS MESSAGE PAID rOR BY THE STOCKHOLDERS Or (the electric 
or natural gas utility sponsoring the advertisement) AND 
NOT ITS CUSTOMERS. 

Proposed Rule Rl2-13 further provides that pursuant to 
G.S. 62-133, the Commission will consider, on a case-by-case 
basis, the extent to which expenditures for the following 
types of advertising may have exceeded a reasonable level or 
amount: 

(a) advertising which informs electric and natural gas
consumers how they can conserve energy or can reduce
peak demand for energy,

(b) advertising required by law or regulation,

(c) advertising regarding service interruptions, safety
measures, or emergency conditions,

(d) advertising concerning employment opportunities with
such public utility,

(e) advertising which promotes the use of energy 
efficient appliances, equipment, or services, or 

(f) any explanation or justification of 
proposed rate schedules or billing 
notifications of hearings thereon. 

existing 
practices 

or 
or 

Subsection (d) of Proposed Rule Rl2-13 provides that other 
classifications of advertising will be considered by the 
Commission on a case-by-case basis to determine what 
portion, if any, of said expenditures may have represented 
reasonable operating expenses for rate-making purposes under 
G.S. 62-133. 

Due to the obvious operating dissimilarities which are 
evident between telephone companies on the one hand, and 
electric and natural gas utilities on the other, the 
Commission has structured a separate proposed rule on 
advertising by telephone utilities. This rule is designated 
as Proposed Rule Rl2-14. Such proposed rule basically 
provides that in ascertaining reasonable operating expenses 
pursuant to G.S. 62-133, no telephone company will be 
permitted to recover from any person other than its 
shareholders (or other owners) any direct or indirect 
expenditure made by such utility for political advertising 
or nonoperating advertising. Under the proposed rule, 
political and nonoperating advertisements sponsored by 
telephone companies will also be required to be accompanied 
by a statement indicating that they have been paid for by 
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the stockholders of the company, rather than by the 
company's customers. 

Subsection (c) of Proposed Rule Rl2-14 provides that 
expenditures made by a telephone company for advertising of 
a type or nature other than that which may be defined as 
political or nonoperating in nature will be considered by 
the Commission on a case-by-case basis in order to determine 
the extent to which such expenditures may have represented 
reasonable operating expenses for rate-making purposes under 
G.S. 62-133. In this regard, the Commission believes that 
expenditures for promotional advertising made by telephone 
companies should be considered on a case-by-case basis to 
determine the reasonableness thereof, since any blanket rule 
indicating that such expenditures would always be charged 
either to the utility's shareholders or to its customers 
would be unwise under the operating circumstances prevalent 
within the telephone industry today. Thus, the Commission 
has found it advisable to structure proposed rules on 
advertising and also bill inserts for -telephone companies 
which are separate and apart from those rules which have 
been proposed for the electric and natural gas utilities in 
this State. 

Proposed Rule Rl2-15 addresses the subject of bill inserts 
disseminated by electric and natural gas utilities. 
Subsection (a) of said proposed rule requires each electric 
and natural gas utility in this State to maintain records 
and accountings adequate to identify all costs and expenses 
reasonably allocable to the preparation, printing, and 
distribution (including any incremental mailing, handling, 
and distribution costs) of each bill insert other than bill 
inserts constituting one or more of the classes of 
advertising described in Proposed Rule Rl2-12(d). The 
proposed rule further provides that such records and 
accountings, together with copies of the bill insert to 
which they relate, must be retained by the public utility 
for a period of at least three years from the date on which 
the bill insert was last disseminated by the public utility 
and that such records and accountings will be subject to 
inspection by members of the Commission, the Commission 
Staff, and the Public Staff. 

Subsection (b) of Proposed Rule Rl2-15 provides that in 
ascertaining reasonable operating expenses pursuant to G.S. 
62-133, no electric or natural gas utility will be permitted
to recover from any person other than its shareholders (or
other owners) any direct expenditure made by such utility
which is specifically identifiable with the preparation,
printing, and distribution of bill inserts containing
political or promotional advertising as defined in Proposed
Rule Rl2-12 or other nonoperating advertising. The proposed
rule further provides that any incremental or additional
mailing, handling, and distribution costs incurred in
conjunction with the preparation, printing, and distribution
of political, promotional, or nonoperating bill inserts will
also be charged to the shareholders (or other owners) of the
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public utility distributing such bill inserts. The 
Commission believes that such direct and incremental costs 
are not properly includable as a just and reasonable 
operating expense of an electric or natural gas utility and 
that they should, therefore, be assigned to a nonoperating 
expense account or accounts when incurred. 

Subsection (c) of Proposed Rule Rl2-15 provides that 
nothing in said rule precludes the Commission from examining 
and determining, on a case-by-case basis, the extent to 
which any portion of the joint mailing, handling, and 
distribution costs incurred by an electric or natural gas 
utility in conjunction with the preparation, printing, and 
distribution of political, promotional, or nonoperating bill 
inserts should be charged to the shareholders (or other 
owners) of the utility disseminating such bill inserts. The 
Commission also reserves the right under the proposed rule 
to determine, on a case-by-case basis, the extent to which 
any portion of the costs incurred in conjunction with the 
preparation, printing, and distribution of bill inserts of a 
type other than that which may be defined as political, 
promotional, or nonoperating in nature may have exceeded a 
reasonable level or amount for rate-making purposes. 

Proposed Rule Rl2-16 pertains to costs incurred in 
conjunction with the dissemination of bill inserts by 
telephone companies. This proposed rule differs from 
Proposed Rule Rl2-15 only in its treatment of promotional 
bill inserts; i.e., costs incurred by telephone companies in 
conjunction with promotional bill inserts will be considered 
by the Commission on a case-by-case basis to determine the 
extent to which any portion of such costs may have exceeded 
a reasonable level or amount for rate-making purposes under 
G.S. 62-133. 

The Commission concludes that it should solicit comments 
on the proposed rules concerning advertising and bill 
inserts from all parties of record who may wish to file 
written comments thereon. The Commission strongly believes 
that the proposed rules clearly reflect the statutory duty 
of this Commission to engage in responsible and reasonable 
regulation in this State. The proposed rules also serve to 
adopt the PURPA standards on advertising by electric and 
natural gas utilities, which course of action will, in the 
opinion of this Commission, serve to carry out the purposes 
which underlie PURPA. Adoption of the PURPA standards on 
advertising is also otherwise appropriate and consistent 
with the applicable law in this State. Accordingly, for all 
of the reasons set forth hereinabove, the Commission sets 
its Proposed Rules Rl2-12 through Rl2-16 for comment, which 
proposed rules are attached to this Order as Appendix A. 

IT IS, THEREFORE, ORDERED that the parties to this 
proceeding shall file comments, if any there be, with 
respect to the proposed rules set forth in Appendix A not 
later than October 1, 1980. Upon receipt of those comments 
which the parties to this proceeding may wish to offer, the 
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Commission will take such further action as it deems proper 
in adopting final rules concerning expenditures for 
advertising and bill inserts made by all electric, natural 
gas, and telephone companies in this State. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 4th day of August 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

APPENDIX A 

Proposed Rule Rl2-12. Definitions. - For purposes of the 
rules set forth in this Chapter, the following definitions 
shall apply: 

(a) "Advertising" means the commercial use, by a public
utility, of any media, including newspaper, printed matter, 
radio, and television, in order to transmit a message to a 
substantial number of members of the public or to such 
public utility's customers. 

(b) "Political advertising" means any advertising for the
purpose of influencing public opinion with respect to 
legislative, administrative, or electoral matters, or with 
respect to any controversial issue of public importance. 

(c) "Promotional advertising" means any advertising for
the purpose of encouraging any person to select or use the 
service or additional service of any utility or the 
selection or installation of any appliance or equipment 
designed to use such utility's service. 

(d) The terms "political advertising" and "promotional
advertising" as defined hereinabove do not include -

(1) advertising which informs electric and natural
gas consumers how they can conserve energy or
can reduce peak demand for energy,

(2) advertising required by law or regulation,
including advertising required under part 1 of
title II of the National Energy Conservation
Policy Act,

(3) advertising regarding service interruptions,
safety measures, or emergency conditions,

(4) advertising concerning employment opportunities
with such public utility,

(5) advertising which promotes the use of energy
efficient appliances, equipment or services, or

(6) any explanation or justification of existing or
proposed rate schedules or billing practices or
notifications of hearings thereon;

(e) "Bill insert" means any written or printed matter
included and distributed with a utility bill, other than (1) 
the bill itself, (2) the envelope or other container for the 
bill, and (3) any written or printed matter explaining or 
otherwise directly related to the bill or to the account for 
which the bill is rendered. 
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Proposed Rule Rl2-13. Advertising !:_y Electric and Natural 
Gas Ut1l1ties. - (a) In ascertaining reasonable operating 
expenses pursuant to G.S. 62-133, no electric or natural gas 
utility shall be permitted to recover from any person other 
than its shareholders (or other owners) any direct or 
indirect expenditure made by such utility for political or 
promotional advertising as defined in Rule Rl2-12 or for 
other nonoperating advertising. 

(b) Political and promotional advertisements as defined
by Rule Rl2-12 and other nonoperating advertisements shall 
be accompanied by the following statement: 

THIS MESSAGE PAID roR BY THE STOCKHOLDERS or (the electric 
or natural gas utility sponsoring the advertisement) AND 
NOT ITS CUSTOMERS. 

This statement shall be so located and of such size so as to 
be readily visible or audible to those individuals who may 
be exposed to the advertisement or communication. 

(c) Expenditures made by an electric or natural gas
utility for the types of advertising described in Rule Rl2-
12(d) will generally be deemed to be reasonable operating 
expenses, provided however, that the Commission shall not be 
precluded from determining, on a case-by-case basis, the 
extent to which such expenditures may have exceeded a 
reasonable level or amount. 

(d) Expenditures made by an electric or natural gas
utility for advertising of a type or nature other than that 
described in subsections (b), (c), or (d) of Rule Rl2-12 or 
for other nonoperating advertising shall be considered by 
the Commission to represent reasonable operating expenses to 
the extent that it can be established, on a case-by-case 
basis, that -

(1) 

(2) 

(3) 

the advertising is of benefit to the using and 
consuming public, or 
the advertising enhances the ability of the 
public utility to provide efficient and 
reliable service, or 
the inclusion of such costs and expenses as 
reasonable operating expenses is otherwise 
necessary to enable the Commission to determine 
what are just and reasonable rates. 

Proposed Rule Rl2-14. Advertising !:_y Telephone Companies. -
(a) In ascerta1n1ng reasonable operating expenses pursuant
to G.S. 62-133, no telephone company shall be permitted to
recover from any person other than its shareholders (or
other owners) any direct or indirect expenditure made by
such utility for political advertising as defined in Rule
Rl2-12 or for nonoperating advertising.

(b) Political advertisements as defined by Rule Rl2-12
and other nonoperating advertisements shall be accompanied 
by the following statement: 

THIS MESSAGE PAID roR BY THE STOCKHOLDERS 
telephone company sponsoring the advertisement) 
ITS CUSTOMERS. 

or (the 
AND NOT 
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This statement shall b.e so located and of such size so as to 
be readily visible or audible to those individuals who may 
be exposed to the advertisement or communication. 

(c) Expenditures made by a telephone company for 
advertising of a type or nature other than that which may be 
defined as political or nonoperating in nature shall be 
considered by the Commission on a case-by-case basis in 
order to determine the extent to which such expenditures may 
represent reasonable operating expenses for rate-making 
purposes. 

Proposed Rule Rl2-15. Bill Inserts for Electric and 
Natural Gas TitTTities. - (a) Each electric and natural gas 
utility �all maintain records and accountings adequate to 
identify all costs and expenses reasonably allocable to the 
preparation, printing and distribution (including any 
incremental mailing, handling, and distribution costs) of 
each bill insert other than bill inserts constituting one or 
more of the classes of• advertising described in Rule Rl2-
12(d). Such records and accountings, together with copies 
of the bill insert to which they relate, shall be retained 
by the public utility for a period of at least three years 
from the date on which the bill insert was last disseminated 
by the public utility and shall be subject to inspection by 
members of the Commission, the Commission Staff, and the 
Public Staff. 

(b) In ascertaining reasonable operating. expenses 
pursuant to G.S. 62-133, no electric or natural gas utility 
shall be permitted to recover from any person other than its 
shareholders (or other owners) any direct expenditure made 
by such utility which is specifically identifiable with the 
preparation, printing, and distribution of bill inserts 
containing political or promotional advertising as defined 
in Rule Rl2-12 or other nonoperating advertising.· Any 
incremental or additional mailing, handling, and 
distribution costs incurred in conjunction with the 
preparation, printing, and distribution of political, 
promotional, or nonoperating bill inserts shall also be 
charged to the shareholders (or other owners) of the public 
utility distributing such bill inserts. Such direct and 
incremental costs are not properly includable as a just and 
reasonable operating expense of an electric or natural gas 
utility and shall be assigned to a nonoperating expense 
account or accounts when incurred. 

(c) Nothing in this rule shall preclude the Commission
from examining and determining, on a case-by-case basis, the 
extent to which any portion of the joint mailing, handling, 
and distribution costs incurred by an electric or natural 
gas utility in conjunction with the preparation, printing, 
and distribution of political, promotional, or nonoperating 
bill inserts should be charged to the shareholders (or other 
owners) of the utility disseminating such bill inserts. Nor 
shall the Commission be precluded from determining, on a 
case-by-case basis, the extent to which any portion of the 
costs incurred in conjunction with the preparation, 
printing, and distribution of bill inserts of a type other 
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than that which may be defined as political, promotional, or 
nonoperating in nature may have exceeded a reasonable level 
or amount for rate-making purposes 

Proposed Rule Rl2-16. Bill Inserts for Telephone 
Companies. - -raT Each telephone company snaTl maintain 
records and accountings adequate to identify all costs and 
expenses reasonably allocable to the preparation, printing 
and distribution (including any incremental mailing, 
handling, and distribution costs) of each bill insert other 
than bill inserts constituting one or more of the classes of 
advertising described in Rule Rl2-12(d). Such records and 
accountings, together with copies of the bill insert to 
which they relate, shall be retained by the public utility 
For a period of at least three years from the date on which 
the bill insert was last disseminated by the public utility 
and shall be subject to inspection by members of the 
Commission, the Commission Staff, and the Public Staff. 

(b) In ascertaining reasonable operating expenses 
pursuant to G.S. 62-133, no telephone company shall be 
permitted to recover from any person other than its 
shareholders (or other owners) any direct expenditure made 
by such utility wnich is specifically identifiable with the 
preparation, printing, and distribution of bill inserts 
containing political advertising as defined in Rule Rl2-12 
or other nonoperating advertising. Any incremental or 
additional mailing, handling, and distribution costs 
incurred in conjunction with the preparation, printing, and 

distribution of political or nonoperating bill inserts shall 
also be charged to the shareholders (or other owners) of the 
public utility distributing such bill inserts. Such direct 
and incremental costs are not properly includable as a just 
and reasonable operating expense of a telephone company and 
shall be assigned to a nonoperating expense account or 
accounts when incurred. 

(c) Nothing in this rule whall preclude the Commission
from examining and determining, on a case-by-case basis, the 
extent to which any portion of the joint mailing, handling, 
and distrubition costs incurred by a telephone company in 
conjunction with the preparation, printing, and distribution 
of political or nonoperating bill inserts should be charged 
to the shareholders (or other owners) of the utility 
disseminating such bill inserts. Nor shall the Commission 
be precluded from determining, on a case-by-case basis, the 
extent to which any portion of the costs incurred in 
conjunction with the preparation, printing, and distribution 
Of bill inserts of a type other than that which may be 
defined as political or nonoperating in nature may have 
exceeded a reasonable level or amount for rate-making 
purposes. 
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DOCKET NO. M-100, SUB 80 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation and Rulemaking 
Relating to Advertising 
Expenditures and What 
May Be Included as a 
Utility Bill Insert 

ORDER 
ADOPTING 
FINAL RULES ON 
ADVERTISING AND 
BILL INSERTS 

BY THE COMMISSION: On August 4, 1980, the Commission 
issued an Order in this docket entitled "Order Adopting 
PURPA Standards on Advertising and Inviting Comment on 
Proposed Advertising and Bill Insert Rules." Attached to 
said Order as Appendix A were certain proposed advertising 
and bill insert rules upon which the parties to this 
proceeding were invited to file comments not later than 
October 1, 1980. Comments on the proposed rules were 
subsequently filed by Duke Power Company, Utilities Locating 
Company, and Piedmont Natural Gas Company, Inc., wherein 
changes in the proposed rules were suggested. Southern Bell 
Telephone and Telegraph Company filed a Response to the 
proposed rules affecting telephone companies wherein the 
Commission was requested to adopt same without revision. No 
other party to this proceeding filed any comments with 
respect to the proposed rules on advertising and bill 
inserts. 

Based upon a careful consideration of the entire record in 
this proceeding, including the comments filed herein in 
response to the Commission's proposed rules, the C�mmission 
is of the opinion, and therefore finds and concludes, that 
it should now adopt the final rules on advertising and bill 
inserts attached •hereto as Appendix A. In formulating said 
final rules for adoption, the Commission has incorporated 
many of the changes proposed herein by the parties who 
offered written comments on the proposed rules. The 
Commission strongly believes that the final rules on 
advertising and bill inserts which are set forth in Appendix 
A attached hereto are entirely fair and equitable to both 
the regulated electric, natural gas, and telephone utilities 
in this State and also to their rate-paying customers. 
Furthermore, ----ehe Commission is of the op1n1on, and so 
concludes, that said final rules are clearly responsive to 
the statutory duty of this Commission to engage in 
responsive and reasonable regulation in North Carolina. 

Accordingly, for all of the reasons set forth hereinabove 
and in the Order previously issued in this docket on 
August 4, 1980, the Commission adopts the final rules on 
advertising and bill inserts as set forth in Appendix A 
attached hereto. 

IT IS, THEREFORE, ORDERED as follows: 
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1. That Rules Rl2-12 through Rl2-16, which rules are
attached hereto as Appendix A, be, and the same are hereby, 
adopted as final rules of this Commission. 

2. That Rules Rl2-12 through Rl2-16, as set forth in
Appendix A attached hereto, shall be effective on and after 
November 11, 1980. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 14th day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

APPENDIX A 

Rule Rl2-12. 
forthin this 
apply: 

Definitions. - For purposes of the rules set 
Chapter, the following definitions shall 

(a) "Advertising" means the commercial use, by a public
utility, of any media, including newspaper, printed matter, 
radio, and television, in order to transmit a message to a 
substantial number of members of the public or to such 
public utility's customers. 

(b) "Political advertising" means any advertising for the
purpose of influen�ing public opinion with respect to 
legislative, administrative, or electoral matters, or with 
respect to any controversial issue of public importance. 

(c) "Promotional advertising" means any advertising for
the purpose of encouraging any person to select or use the 
service or additional service of any utility or the 
selection or installation of any appliance or equipment 
designed to use such utility's service, where such 
appliance, equipment, or service would promote or encourage 
indiscriminate and wasteful consumption of energy contrary 
to subsection (d) (5) of this rule. 

(d) The terms "political advertising" and "promotional
advertising" as defined hereinabove do not include -

(1) advertising which informs electric and natural
gas consumers how they can conserve energy or
can reduce peak demand for energy,

(2) advertising required by law or regulation,
including advertising required under part 1 of
title II of the National Energy Conservation
Policy Act,

(3) advertising regarding service interruptions,
safety measures (including utility location
services), or emergency conditions,

(4) advertising concerning employment opportunities
with such public utility,

(5) advertising which promotes the use of energy
efficient appliances, equipment or services, or
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(6) any explanation or justification of existing or 
proposed rate schedules or billing practices or
notifications of hearings thereon;

(e) "Bill insert" means any written or printed matter
included and distributed with a utility bill, other than 
(1) the bill itself, (2) the envelope or other container for
the bill, and (3) any written or printed matter explaining
or otherwise directly related to the bill or to the account
for which the bill is rendered.

Rule Rl2-13. Advertising _sy Electric and Natural Gas 
UtTIITies. (a) In ascertaining reasonaEie operatTng 
expenses pursuant to G.S. 62-133, no electric or natural gas 
utility shall be permitted to recover from its ratepayers 
any direct or indirect expenditure made by such utility for 
political or promotional advertising as defined in Rule Rl2-
12 or for other nonutility advertising. 

(b) Political and promotional advertisements as defined
by Rule Rl2-12 and other nonutility advertisements shall be 
accompanied by the following statement or a statement 
substantially to the following effect: 

THIS MESSAGE IS NOT 
electric or natural 
advertisement). 

PAID FOR BY THE CUSTOMERS OF (the 
gas utility sponsoring the 

This statement shall be so located and of such size so as to 
be readily visible or audible to those individuals who may 
be exposed to the advertisement or communication. 

(c) Expenditures made by an electric or natural gas
utility for the types of advertising described in Rule Rl2-
12(d) will generally be deemed to be reasonable operating 
expenses, provided however, that the Commission shall not be 
precluded from determining, on a case-by-case basis, the 
extent to which' such expenditures may have exceeded a 
reasonable level or amount. 

(d) Expenditures made by an electric or natural gas
utility for advertising of a type or nature other than that 
described in subsections (b), (c), or (d) of Rule Rl2-12 or 
for other nonutility advertising shall be considered by the 
Commission to represent reasonable operating expenses to the 
extent that it can be established, on a case-by-case basis, 
that -

(1) the advertising is of benefit to the using and
consuming public, or

(2) the advertising enhances the ability of the
public utility to provide efficient and
reliable service.

Rule Rl2-14. Advertising £Y. Telephone Companies. - (a) In 
ascertaining reasonable operating expenses pursuant to 
G.S. 62-133, no telephone company shall be permitted to 
recover from its ratepayers any direct or indirect 
expenditure made by such utility for political advertising 
as defined in Rule Rl2-12 or for nonutility advertising. 

(b) Political advertisements as defined by Rule Rl2-12
and other nonutility advertisements shall be accompanied by 



GENERAL 53 

the following statement or a statement substantially to the 
following effect: 

THIS MESSAGE IS NOT PAID FOR BY THE CUSTOMERS OF (the 
telephone company sponsoring the advertisement). 

This statement shall be so lo:ated and of such size so as to 
be readily visible or audible to those individuals who may 
be exposed to the advertisement or communication. 

(c) Expenditures made by a telephone company for 
advertising of a type or nature other than that which may be 
defined as political or nonutility in nature shall be 
considered by the Commission on a case-by-case basis in 
order to determine the extent to which such expenditures may 
represe�t reasonable operating expenses for rate-making 
purposes. 

Rule Rl2-15. Bill Inserts for Electric and Natural Gas 
UtTIITies •. - (a) E�electric anirnatural gasut1lity shaIT 
maintain records and accountings adequate to identify all 
costs and expenses reasonably allocable to the preparation, 
printing and distribution (including any incremental 
mailing, handling, and distribution costs) of each bill 
insert other than bill inserts constituting one or more of 
the classes of advertising described in Rule Rl2-12(d). 
Such records and accountings, together with copies of the 
bill insert to which they relate, shall be retained by the 
public utility for a period of at least three years from the 
date on which the bill insert was last disseminated by the 
public utility and shall be subject to inspection by members 
of the Commission, the Commission Staff, and the Public 
Staff. 

(b) In ascertaining reasonable operating expenses 
pursuant to G.S. ·62-133, no electric or natural gas utility 
shall be permitted to recover from its ratepayers any direct 
expenditure made by such utility which is specifically 
identifiable with the preparation, printing, and 
distribution of bill inserts containing political or 
promotional advertising as defined in Rule Rl2-12 or other 
nonutility advertising. Nor shall any of the incremental or 
additional mailing, handling, and distribution costs 
incurred in conjunction with the preparation, printing, and 
distribution of political, promotional, or nonutility bill 
inserts be charged to the ratepayers of the public utility 
distributing such bill inserts. Such direct and incremental 
costs are not properly includable as a just and reasonable 
operating expense of an electric or natural gas utility and 
shall be assigned to a nonoperating (or nonutility) expense 
account or accounts when incurred. 

(c) Nothing in this rule shall preclude the Commission
from examining and determining, on a case-by-case basis, the 
extent to which any portion of the joint mailing, handling, 
and distribution costs incurred by an electric or natural 
gas utility in conjunction with the preparation, printing, 
and distribution of political, promotional, or nonutility 
bill inserts should be excluded as an operating expense of 
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the utility disseminating such bill inserts. Nor shall the 
Commission be precluded from determining, on a case-by-case 
basis, the extent to which any portion of the costs incurred 
in conjunction with the preparation, printing, and 
distribution of bill inserts of a type other than that which 
may be defined as political, promotional, or nonutility in 
nature may have exceeded a reasonable level or amount for 
rate-making purposes 

Rule Rl2-16. Bill Inserts for Telephone Companies. -
(a)Each telephone company shall maintain records and 
accountings adequate to identify all costs and expenses 
reasonably allocable to the preparation, printing and 
distribution (including any incremental mailing, handling, 
and distribution costs) of each bill insert other than bill 
inserts constituting one or more of the classes of 
advertising described in Rule Rl2-12(d). Such records and 
accountings, together with copies of the bill insert to 
which they relate, shall be retained by the public utility 
for a period of at least three years from the date on which 
the bill insert was last disseminated by the public utility 
and shall be subject to inspection by members of the 
Commission, the Commission Staff, and the Public Staff. 

(b) In ascertaining reasonable operating expenses 
pursuant to G.s. 62-133, no telephone company shall be 
permitted to recover from its ratepayers any direct 
expenditure made by such utility which is specifically 
identifiable with the preparation, printing, and 
distribution of bill inserts containing political 
advertising as defined in Rule Rl2-12 or other nonutility 
advertising. Nor shall any of the incremental or additional 
mailing, handling, and distribution costs incurred in 
conjunction with the preparation, printing, and distribution 
of political or nonutility bill inserts be charged to the 
ratepayers of th� public utility distributing such bill 
inserts. Such direct and incremental costs are not properly 
includable as a just and reasonable operating expense of a 
telephone company and shall be assigned to a nonoperating 
(or nonutility) expense account or accounts when incurred. 

(c) Nothing in this rule shall preclude the Commission
from examining and determining, on a case-by-case basis, the 
extent to which any portion of the joint mailing, handling, 
and distrubition costs incurred by a telephone company in 
conjunction with the preparation, printing, and distribution 
of political or nonutility bill inserts should be excluded 
as an operating expense of the utility disseminating such 
bill inserts. Nor shall the Commission be precluded from 
determining, on a case-by-case basis, the extent to which 
any portion of the costs incurred in conjunction with the 
preparation, printing, and distribution of bill inserts of a 
type other than that which may be defined as political or 
nonutility in nature may have exceeded a reasonable level or 
amount for rate-making purposes. 
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DOCKET NO. M-100, SUB 80 

BEFORE THE NORTH CAROLIN A UTILITIES COMMISSION 

In the Matter or 
Investigation and Rulemaking Relating to 
Advertising Expenditures and What May Be 
Included as a Utility Bill Insert 
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ORDER OF 
CL ARIFICATION 

BY THE COMMISSION: On October 14, 1980, the Commission 
issued an Order in this docket entitled "Order Adopting 
Final Rules On Advertising And Bill Inserts." The 
Commission is or the opinion that Rules R12-12(a), R12-15, 
and R12-16 should now be amended ror purposes or 
clarirication to make more explicit the intention· or the 
Commission to require certain bill inserts distributed by 
electric, natural gas, and telephone utilities to be 
accompanied by a statement equivalent to the statement 
presently required by Commission Rules R12-13(b) and 
R12-14(b). 

IT IS, THEREFORE , ORDERED as rollows: 

1. That Rule R12-12(a) be, and the same is hereby, 

amended to read as rollows: 

(a) "Advertising" means the commercial use, by a 

public utilit y, of' any media, inclu ding newspaper, 
printed matter, bill insert, radio, and television, in 
order to transmit a message to a substantial number of' 
members of the public or to such public utilit y's 
customers. 

2. That Rule'R12-15 be, and the same is hereby, amended 

by the addition of' a new subsection (d) as f'ollows: 

(d) Bill inserts containing either political or
promotional advertisements as defined by Rule R12-12 or 
other nonutility advertisements shall be accompanied by 

the f'ollowing statement or a statement substantially to 
the f'ollowing ef'f'ect: 

THIS MESSAGE IS NOT 

electric or natural 
insert). 

PAID FOR BY THE CUSTOMERS OF ( the 

gas utility distributing the bill 

This statement shall be so located and of' such size so as 
to be readily visible to those individuals who may be 
exposed to the bill insert. 

3. That Rule R12-16 be, and the same is hereby, amended 

by the addition of' a new subsection (d) a� f'ollows: 

(d) Bill inserts containing either political 

advertisements as def'ined by Rule R12-12 or other 
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nonutility advertisements 
following statement or a 
following effect: 

shall be accompanied 
statement substantially 

by 
to 

the 
the 

TH IS MESSAGE IS 
(the tel ephone 
insert). 

NOT PAID FOR BY THE CUSTOMERS OF 
company distrib uting the bill 

This statement shall be so located and of such size so as 
to be readily visible to those individuals who may be 
exposed to the bill insert. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 31st day of October 1980. 

(SEAL) 
NORTH CAROLIN A UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. M-100, SUB 84 

BEFORE TRE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Request For Administrative Ruling Regarding 
the Regulation of Double-Wide Mobile Homes 
Which have been Set up and Assembled 

REC OMMENDED 
ORDER 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission 
430 North 
Carolina 
9 :30 a.m. 

Hearing 
Salis bury 

27602 , on 

Room, Dobbs Building, 
Street, Raleigh, North 

June 1 3 ,  1980, at 

Wilson B. Partin, Jr., Hearing Examiner 

For the Intervenors: 

R alph McDonald, Bailey, Dixon, Wo oten, 

McDonald & Fountain, Attorneys at Law, P.O. 
Box 2246, Raleigh, North Carolina 27602 
For: Thomas R. Mattison, d/b/a Riverside 

Mobile Home Hovers 

PARTIN, HEARING EXAMINER: By Order in Docket No. T-1551, 
dated Hay 4, 1971, the Commission concluded that the 
transportation of houses is exempt from franchise and rate 
regulation under the provisions of G.s. 62-2 60(a)(17). This 
Order further defined the term "house" as 

an existing permanent type building or structure and does 
not include mobile homes, house trailers, modular homes 
or units of modular homes, components of prefabricated 
houses or any other house or unit of a house specifically 
designed to be transported over the highways. 

On February 13, 1980, the Commission received a letter 
from Zenni e L. Riggs, Attorney at Law, Jacksonville, North 
Carolina, requesting an administrative opinion as to whether 
or not double-wide mobile homes which have been set up and 
assembled are included within the definition of a house as 
set forth above or are considered as a mobile home. 

By letter dated March 7, 1980, to existing certificated 

carriers of mobile homes, the Commission invited comments 
from these carriers on the request for an administrative 
opinion, the comments to be filed by March 31, 1980. The 
Commission's letter further stated: "The Commission is of 
t he opinion that double-w ide mobile homes which are 
unassembled are not at issue and are clearly excluded from 
the above definition of 'house.• Therefore, the Commission 
is proposing to give consideration only to those double-wide 
mobile homes which have been set up and assembled generally 
as a permanent structure." 
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The Commi ssion ·s offi ci al files show that numerous 
certificated mobile home carriers filed written objections 
to the exemption from regulation of double-wide mobile homes 
which have been set up and assembled. There were a few 
letters in favor of exemption. 

On April 23, 1980, the Commission issued an Order setting 
for hearing the request for an administrative ruling 
regarding the regulation of double-wide mobile homes which 
have been set up and assembled. This Order further provided 
that all interested parties who desired to be heard might 
appear at the hearing and offer evidence. 

The matter came on for hearing as scheduled. Thomas R. 
M attison, d/b/a Riverside Mobile Home Hovers, was present 
and r-e,pr esented by counsel. Also in attendance, and 
supporting the position of Riverside, were Conald r,ray 
Daniels, d/b/a Daniels Garage, Charles Laughinghouse, and 
Donald Evans. (The Transcript of Testimony incorrectly 
states that attorney Zennie L, Riggs made an appearance.) 
Counsel for Riverside Mobile Home Hovers made a statement 
setting forth his client• s objections to the exemption of 
set-up and assembled double-wide mobile homes from 
regulation. No other party offered evidence or argument. 

Upon consideration of the entire record in this matter, 
i ncluding the Commission Order of May 4, 1971, i n  Docket 
No. T-1551, the Hearing Examiner makes the following 

FINDING S OF FACT 

1. G.S. 60-260(a)(17) authorizes the Commission to 
exempt from regulation the transportation of any commodity 
anywhere of a character not hauled in the ordinary course of 
business by a common carrier by motor vehicle. 

2. The Commission, by Order of May ll, 1971, in Docket 
No. T-1551, exempted the transportation of houses from 
regulation. The Order defined "house" as an "existing 
permanent type building or structure and does not include 
mobile homes, house trailers, modular homes or units of 
modular homes, components of prefabricated houses or any 
other house or unit of a house specifically designed to be 
transported over the highways." 

3. Mobile home common carriers, which are certificated 
by this Commission, haul double-wide mobile homes in the 
ordinary course of their business. 

4. Mobile home carriers ordinarily transport double
w ides as two individual unit s, but they may have the 
capacity to haul them as one unit or set-up. 

5. Double-wide mobile homes are 
and built to be transported over the 
not, however, be transported over 
assembled unit. There is no assurance 

specifically designed 
highway. They should 
the highway as one, 
that double-wides are 
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built to withstand the stress of a move in an assembled 
condition. When double-wides are moved as one unit, they 
must be moved at a slow rate of speed, thus tying up the 
highways, and they require the assistance of escort vehicles 
and Department of Transporta tion personnel. 

6. Mobile home carriers are subject to the regulation of 
the Commission and are required to have liability and cargo 
insurance and to have their moving equipment inspected. 
House movers are only minimally regulated. 

CONCLUSIONS 

The Examiner concludes that the tr ansporta tion of 
d ouble-wide mobile homes which have been set up and 
assembled is subject to the regulation or the Commission 
u nder the Public Utilities Act. In reaching this 
conclusion, the Examiner has considered the design and 
construction of double-wides, the methods and practices or

persons engaged in the movement of double-wides, and the 
interests of the public with respect ·to highwa y safety and 
protection against economic loss. 

The Exa miner is further of' the opinion that the 
c onclus i o n  reached herein is consistent with t h e  
C ommission Order o f  May II, 1971, i n  Docket N o .  T-1551. 
Double-wide mobile homes, ror purposes or regulation under 
the Public Utilities Act, are mobile homes and are not 
houses. 

IT IS, THEREFORE, ORDERED that the transportation in 
North Carolina intrastate commerce of' double-wide mobile 
homes which have been set up and assembled is subject to 
regulation by the Commission under the Public Utilities 
Act. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 11th day of' September 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. M-100, SUB 86 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Change in Level of Interest 
To Be Paid by Utilities 
on Customer Deposits 

ORDER REVISING 
RULE Rl2-4(c) 

BY THE COMMISSION: On June 23, 1980,. the General Assembly 
of the State of North Carolina amended G.S. 24-1 effective 
July 1, 1980, to increase the legal rate of interest in this 
State from six percent per annum to eight percent per annum. 
Commission Rule Rl2-4(c) presently provides that customer 
deposits held by utilities for more than ninety (90) days 
shall draw interest at the rate of six percent per annum. 
The Commission concludes that Rule Rl2-4(c) should be 
revised by incorporating therein the legal rate of interest 
of eight percent per annum which is presently in effect in 
this State. The Commission further concludes that an 
increase in the level of interest to be paid on customer 
deposits from six percent per annum to eight percent per 
annum is clearly responsive to the statutory duty of this 
Commission to engage in responsive and reasonable regulation 
in the State of North Carolina. The Commission is also of 
the opinion, and therefore concludes, that the rule revision 
described hereinabove is both fair and equitable in nature. 

Accordingly, for all of the reasons set forth in this 
Order, Rule R12-4(c) is hereby revised in conformity with 

Appendix A attached hereto and made a part hereof. The 
revised rule shall be effective and applicable to all 
customer monies held for deposit or received for deposit on 
and after October 1, 1980. Customer monies held for deposit 
on October 1, ·1980, shall draw interest for the period of 
time prior to October 1, 1980, at the rate of six percent 
per annum. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Rule Rl2-4 (c) be, and the same is hereby, 
revised in conformity with Appendix A attached hereto. 

2. That revised Rule Rl2-4(c) shall be effective and 
applicable to all customer monies held for deposit or 
received for deposit on and after October 1, 1980. Customer 
monies held for deposit on October 1, 1980, shall draw 
interest for the period of time prior to October 1, 1980, at 
the rate of six percent per annum. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 12th day of September 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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APPENDIX A 

Revised Rule Rl2-4(c) 

(c) Each utility shall pay interest on any deposit held 
more than ninety (90) days at the rate of eight percent per 

annum. Interest on a deposit shall accrue annually and, if 
requested, shall be annually credited to the customer by 
deducting such interest from the amount of the next bill for 
service following the accrual date. A. utility shall pay 
interest on a deposit beginning with the 91st day after it 
ls collected and continuing until such deposit is lawfully 
tendered back to the customer by first-class mail, or to his 
legal representative or until it escheats to the State, with 
accrued interest. 
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DOCKET NO, M-100, SUB 86 

BEFORE THE NORTH CAROLIN A UTILITIES COMMISSION 

I n  the Matter or 
Change in Level or Interest To Be Paid 
by Utilities on Customer Deposits 

ORDER REQU IR ING 
TAR IFF FILING 

BY THE CHAIR MAN: On September 19, 1980, the Commission 
issued an "Order Revising Rule R12-4(c)" in this docket. 
U pon request made orally by the Public Starr, the Commission 
will require the utilities subject to this Order whose 
present tarirrs are arrected by the rule revision set rorth 
in the Commission Order in this docket dated September 19, 
19 80, to rile revi sed tariffs, where a pplic able, 
incorporating and rerlecting said rule revision. 

IT IS, THEREFORE, ORDERED that the utilties subject to 
this Order whose present tarirrs are arrected by the rule 
revision adopted by the Commission in its Order in this 
docket dated September 19, 1980, shall rile revised tariffs, 
where applicable, incorporating and rerlecting said revision 
of Rule R12-4(c) to become effective O ctober 1 ,  1980. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 22nd day of September 1980. 

(SEAL) 
NORTH CAROLIN A UTILITIES COMMISSION 
Sandra J. Webster, Chier Clerk 
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DOCli'.ET NO. �-100, SUB 86 
DOCli'.ET NO. M-100, SUB 28 
DOCKET NO. M-100, SUB 61 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSIO N 

In the Matter of 
Change In Level of 
Interest To Be Paid 
By Utilities On 
Customers Deposits 

ORDER RESCINDING RUL ES R8-19 
AND Rl0-14 IN CONFORMITY WITH 
ORDER DATED JUNE 6, 1970, IN 
DOCli'.ET NO . M-100, SUB 28 
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BY THE COMMISSIO N: By Order dated June 6, 1970, in 
Docket No. M-100, S ub 28, the Commission adopted a 
comprehensiv e se t of uniform rules governing cus tomer 
deposits for utility services effectiv e on and after July 1, 
1970. Decre tal paragraph number 2 of the Commission Order 
provided as follows: 

"That all existing provisions of rules and regulations of 
the Utilities Commission relating to the collection of 
customer deposits for utility services, including but not 
limited to Rule R6-13, Customer Deposits for Denying 
Service for Nonpayment of Bill by Natural Gas Company; 
Rule R6-16(9) relating to deposits for natural gas 
service; Rule R7-18, Deposits from Customers of Water 
Companies; Rule R7-20(e) Discontinuance of Service for 
Nonpayment of Bill to Water Company, are here by rescinded 
and superseded by the adoption of said Chapter 11." 

It has now come to the attention or the Commission that 
Rule R8-19 entitled "Deposits � customers and guarantee 
payment of bills" and Rule Rl0-14 entit led "Deposits from 
custom ers" appli cable to electric companies and sewer 
companies, respectively , although rescinded and superceded 
by the rules adopted by the Commission in its Order dated 
June 6, 1970, in Docket No. M-100, S ub 28 , hav e cont inued to 
be published by the Commission in its Rules and 
Regulations. 

Based upon a careful consideration of all of the 
foregoing, the Commission is of the opinion and therefore 
concludes, that it should now formally rescind Rules RB-19 
and R10-14 in conformit y with the Order here tofore issued on 
June 6, 1970, in Docket No. M-100, S ub 28. 

IT IS, THEREFORE , ORDERED as follows: 

1. That Rules RB-19 and Rl0-14 be, and the same are 
here by, rescinded and repealed. 

2, That the uniform rules set forth in Chapter 12 of the 
C ommission's Rules and Regulations entit led "Customer 
Deposits !.2.!_ Utility Servi ces; Disconnecting of Service" 
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continue in rull rorce and errect and are applicabl e to all 
utilities in this State. 

ISSUED ar ORDER OF THE COMMISSION. 
T his the 1st day or October 1980. 

(SE AL) 
NORTH CAROLIN A  UTILITIES COMMISSION 
Sand ra J. Webster, Chief Cl erk 
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DOCKET NO . E-100, SUB 11 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Revision of Rule R8-26 
Safety Rules and Regulations 

ORDER CLOSING 
DOCKET 

65 

BY THE COMMISSION: On October 27, 1972, the Commission 
is sued an Order in this dock et entit led "No tice of 
Rulemaking Procedure," thereby proposing amendment or

Commission Rule R8-26 (Safety Rules and Regulations) in 
conformit y with the various sarety rules then promulgated 
and known as the "National Electricl Safety Code." 

A composite statement in opposition to the proposed 
rulemaking was subsequently ti led wit.h the Commission on 
February 28, 1973, by the following electric utilities: 
Nantahala Power and Light Company; Carolina Power & Light 
Company; Virginia Electric and Power Company; and Duke Power 
Company. As therein pertinent, the abo v e-referenced 
electric utilities alleged in their composite statement that 
the National Electrical Sarety Code, as it then existed, was 
to tally obso lete and di d not represent present day 
techno logy nor operating practices. Said utilities further 
suggested that the proposed rulemaking should be withdrawn 
in view or the fact that the National Electrical Safety Code 
was then in the process of being reviewed by a Committee of 
the American National Standards Institute. 

A revised edition of the National Electrical Safety Code 
was subsequent ly j.ssued in 1977. However, that edition did 
not include a revision of all Parts comprising said Code. 
The Commission takes judicial notice or the ract that the 
National Electrical Safety Code is currently in the process 
or being completely revised, with issuance of a 1980 Edition 
now being contemplated. Accordingly, the Commission i.s of 
the opinion that the instant dock et, which has been open 
since October 27, 1972, should now be closed. However, the 
Commission wishes to advise the pub li c  and all electric 
utilities subject to this Order that when copies of the 1980 
Edition or the National Electrical Safety Code becomes 
available for general consideration, the Commission wi ll 
institute a new rule-making proceeding to consider adoption 
of such revised rules and regulations. 

IT IS, THEREFORE, ORDERED that this docket be, and the 
same is herby, closed pending issuance of the 1980 Edition 
of the National Electrical Safety Code. 

I SSUED BY ORDER OF THE COMMI SSION. 
This the 7th day of January 1980. 

(SEAL ) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET HO. E-100, SUB 35 

BEFORE TBE NORTH CAROLINA U TILITIES COl!l!ISSIOll

In the l!atter of 
Investigation, Analysis, and 
Estimation of Future Growth 

ORDER ADOPTING 
FORECAST AHD PLA!f 
l'OR LO!IG-RANGE 
MEEDS FOR 

in the Use of El ectricity and 
the Meed for Future Generating 
Capacity for North Carolina and 
the Reliability and Safety of 
Proposed Facilities 

!LECTRIC GRHERATISG
l'ACII.ITIES I H NORTH
CAROLINA - 1979/80

BEARD Il'f: 

BE.FORE: 

Commission Bearing Boo■, Dobbs Building, 430 
!forth Salisbury Street, Raleigh, !forth 
Carol ina, beginning Tuesday, Joly 17, 1979 

Chairman Robert K. Koger, Presiding; and 
commission ers Leigh R. ffa■■ond, Sarah Lindsay 
Tat e, Robert Fischbach, John 11. Winters, Edvard 
B. Bipp, and A. Hartwell Campbell

(Dr. Fischbach resigned as Commissioner to become Executive 
Director of the Public Staff effect.i ve September 13, 1979, 
and did not participate in the decision in this case.) 

lPPElRANCES: 

For the Public Staff: 

Jerry B. Pruitt, Chief counsel, a nd Paul L. 
Lassiter, staff Att::irn.ey, Public Staff - North 
Carolina Utilities Co■■ission, P.O. Box 991, 
Raleigh, Korth Carolina 27602 
For: The Using and Cnnsuming Public 

Por the Intervenors: 

Richard E. Jones, Associate General Counsel, 
Carolina Pover & Lig.ht Co■pany, P.O. Box 1S'i 1, 
Raleigh, llorth carolina 27602 
For: Carolina Power & Light Company 

George I!. 
Alvis, 2610 
Carolina 

Teague, Young, aoore, Henderson and 
llycliff Road, Raleigh, North 

l'or: Carol ina Pover & Light Companv 

Steve c. Griffith, Jr., General Counsel, George 
II. Ferg uson, Jr., and W.L. Park er, Attorneys at
Lav, D uke Pover company, P.O. Box 2178,
Ch�rlotte, Horth Carolina 28211
For: Duke Power Company
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Edward s. Pinley, Jr., Joyner and Bovison, 
Attorneys at Lav, P.O. Box 109, Raleigh, North 
Carolina 27602 
Por: Virgi nia Electric and P ower Company 

Gay T. Tripp III and Edgar I!. Roach, Bunton and 
Williams, Attorneys at Lav, P.O. Box 1553, 
Richmond, Virginia 23212 
For: Virginia Electric and P over Company 

David e. P ermar, Hatch, Little, Bunn, Jones, 
P'ev & Berry, Attorneys at Lav, Box 527, 
Raleigh, llorth Carolina 27602 
For: The North Carolina Oil Jobbers Association 

Thomas s. Ervin, Attorney at Lav• 115 If. !!organ 
Street, P. o. Box 928, Raleigh, North Carolina 
27602 
For: the Conservation council of North 

Carolina, Joseph Lec·onte Chapter of the 
Sierra Club, League of Women Voters of 
North Carolina, Inc., Carolina 
Environmental Stady Group, and llorth 
Carolina Coalition for Renenble Energy 
Resources 

Deborah Greenblatt, Attorney at Lav, Duke 
University Lav School, D1u:ha11,· lforth Carolina 
Por: Kudzu Alliance 

D avid Springer, rhe Point Parm, R oute 4, 
l!ocksville, Korth Carolina 27028 
Por: Hiaself 

Allen l!ason, Attorney at Lav, 915 Birch Avenue, 
Durha■, !forth Carolina 27701 
Por: People's Uliance for a Cooperative 

co■monwealth 

Dennis P. l!yers and David Gordon , Attorney 
General •s Office, Depart■ent of Justice, Dobbs 
Building, Raleigh, North rarolina 27602 
Por: The Using and Consuming Public 

BY THE CO!!l!ISSIOM: The General St atute� of !forth Carolina 
require that the Co1111ission annua)ly analyze and estimate 
the probable future growth in the a:::e of electricity and the 
need for future generating capacity in North Carolina. G.S. 
62-110.1 provides, in part, as follows:

(c) The Co■mission shall develop, publicize, and keep
current an an!lysis of the lon g�range needs for expansion
of facilities for the generation ?f electricity in llorth
Carolina, including its estimate of the prob!ble future
grovth of the use of electricity, the probable needed 
generating reserves, the extent, size, mix, !nd general
location of generating p lants, and arrangements for
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pooling power to the extent not regulated by the Pederal 
Paver Co■mission and other arrangements with other 
utilities and energy suppliers to achieYe 1axi■um

ef£iciencies for the benefit of the people of North 
Carolina . and shall consider such analy sis in acting upon 
any petition by any utility for construction. In 
developing such analysis, the Com■ission shall confer and 
consult with the public utilities in Morth Carolina, the 
utilities co■■issions or comparable agencies of 
neighboring states, the Federal Power Commission, the 
Southern Growtb Policies Board. and other agencies having 
relevant infor■ation and ■ay pa rticipate as it deems 
useful in any joint boards investigating generating pla nt 
sites or the probable need for future generating 
facill ties. In addition to such reports as public 
utilities ■ay be required by statute or rule of the 
Co■•ission to file with the Coaaission. anI such utility 
in lforth C arolina aay submit to the Commission its 
proposals as to tbe future needs for electricity to serve 
the people of tbe State or the area served by such 
utility, and insofar as practicable, each such utility a nd 
the Attorney General ■ay attend or be represented at any 
for■al conference conducted by the Co■■ission in 
developing a plan for the future requirements of 
electricity for North Carolina or this region. In the 
course of ■aking the analysis and developing the plan, the 
Coa■ ission shall conduct one or ■ore public hearings. 
Each year, the Commission shall sub■it �o the Governor and 
to the appropriate co■■ittees of the General Asse■bly a 
report of its analysis and plan, the progress to date in 
carrying out such plan, and the prog:ra■ of the Com■ission 
for the ensuing year in connection with such plan. 

on April Q, 1979, the Commission issued an order setting 
hearing and inviting participation in this docket. The 
Order noted that the Public Staff of the North Carolina 
Utilities Com■ission vas assisting the Co■■ission by 
developing an independent forecast of electric paver de�and 
in Horth Carolina and the needed generating capacity of the 
■ajar electric a tilities providing e lectric service in this
State. The order reqaired the Publ ic Staff to file its 
report with the Co■aission. The Order also required 
Carolina Paver & Light co■pany (CP&L), Duke Power co■pany 
(Duke), and Virginia Electric and Power Company (Vepco) to 
fiie testimony and exhibits in support of their ovn 
electricity forecasts. The order also invited other 
interested parties to particip ate in this docket. The Order 
further directed CP&L, Duke, and Vepco to publish notice of 
the hearing in n ew spapers throughout the Sta te for four 
consecutive weeks. 

!otices of int ervention fro■ the Public Staff and from the
Attor.ney General of Borth Carolina vere ceceiYed and 
recognized by the commission. The .commission also received 
petitions for intervention fr�• the following parties: 
CP&L. Duke. V epco, David Springer, North Carolina Oil 
Jobbers Associ¼tion. Kudzu Alliance. the Conservation 
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Council of North Carolina, the Joseph LeConte Chapter of the 
Sierra Club, the Carolina Environmental Study Group, the 
League of Women Voters of North Carolina, Inc., Citizens 
Against Nuclear Power, the North Carolina Coalition for 
Renewable Energy Resources, and People's Alliance for a 
Cooperative Commonwealth. The Commission granted all of the 
petitions for intervention and made the petitioners thereto 
parties of record in this proceeding. 

The Public Sta ff's report, entitled Analysis of 
Long-Range Needs for Electric Generating Facilities in North 
Carolina - 1979, was filed with the Commission on May 30, 
1979. On June 15, 1979, CP&L and Vepco filed their 
testimonies and exhibits in this case. On July 6 and 9, 
1979, the Kudzu Alliance, the Conservation Council of North 

Carolina, the Joseph Leconte Chapter of the Sierra Club, the 
Carolina Environmental Study Group, the League of Women 
Voters of North Carolina, Inc., Citizens Against Nuclear 
Power, the North Carolina Coalition for Renewable Energy 
Resources, and the People's Alliance for a Cooperative 
Commonwealth prefiled testimonies with the Commission. 

The hearing began as scheduled on July 17, 1979. The 
Public Staff presented the testimony and exhibits of the 
following witnesses: J. Reed Bumgarner, Public Staff 
Engineer in the Electric Division, testified on the Public 
Staff's estimates of the future price of electricity and the 
Public Staff's evaluation of the cost of higher than 
anticipated reserves; Dennis J. Nightingale, Public Staff 
Engineer in the Electric Division, testified concerning the 
Public Staff's engineering forecasts, generation capacity 
model and "most likely" and alternative forecast scenarios; 
Andrew W. Williams, Director of the Electric Division of the 
Public Staff, testified concerning his overall responsi
bility for the Public Staff's report; Dr. Eddie R. Mayberry, 
Director of the Public Staff's Economic Research Division, 
testified concerning the Public Staff's econometric demand 
forecasts including the residential econometric equations; 
Edwin A. Rosenberg, Public Staff Economist, testified 
concerning the Public Staff's econometric modeling and the 
forecast of commercial, industrial, and "other" electric 
energy sales for CP&L, Duke, Nantahala Power and Light 
Company, and Vepco; T. Michael Kiltie, Economist with the 
Division of State Budget and Management, North Carolina 
Department of Administration, testified on his forecast of 
economic conditions in North Carolina for the period 1979 to 
2000; Dr. Robert H. Spann, a Principal of ICF Incorporated, 
testified concerning the potential impacts of local 
management programs and active solar heating and industrial 
cogeneration technologies on the long-range demands for 
electricity; Kenneth P. Linder, a consultant for ICF 
Incoporated, testified that he was responsible for day-to
day management of the project culminating in the report 
prepared by ICF for the Public Staff in this proceeding; 
H a re D. Daudon, Jr., Research Assistant for ICF 
Incorporated, testified that he assisted Dr. Spann and Hr. 
Linder in the development of much of the analysis used in 
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the Appendix of the Public Staff's report; Dr. David L. 
Franklin, Economist for the Energy and Environmental 
Research Division of the Research Triangle Institute {RTI), 
testified concerning the RTI report which was submitted by 
the Public Starr in its first Appendix or the Public Staff's 
load forecast report to the Commission; and Linda Giberson, 
an Economist for the Energy and Environmental Research 
Division or the Research Triangle Institute, testified that 
she assisted Dr. Franklin in his work on the Public Staff 
report. 

CP&L offered the testimony of the following witnesses: 
Dr. Ralph E. Lapp, a self-employed consulting physicist and 
author, testified concerning the issue or radiation exposure 
due to nuclear plants and specifically discussed the 
accident th11.t Three Mile Island (TMI-2); Wilson W. Morgan, 
Senior Vice President and Group executive for the Corporate 
Services Group within CP&L, testified concerning CP&L's 
current forecast of future electrical load; Lynn W. Eury, 
Vice President-System Planning and Coordination for CP&L, 
testified concerning CP&L's current forecast of future 
electrical load; Patrick W. Howe, Vice President of the 
Technical Services Department of CP&L, testified concerning 
CP&L's continued use of nuclear energy for electric 
generation; Charles H. Moseley, Jr., Manager of the Shearon 
Harris Visitors Center Section for CP&L, testified 
concerning CP&L's use of nuclear energy for electric 
generation; and Leonard I. Loflin, Manager of the 
Engineering Pool Section of the Power Plant Engineering 
Department of CP&L, testified concerning CP&L's use of 
nuclear energy for electric generation. 

Duke presented the testimony of the following witnesses: 
Warren H. Owen, Senior Vice President of Engineering and 
Construction of Duke, testified concerning Duke's long-range 
construction schedules and plans and also the safety of 
Duke's Oconee nuclear station; David Rea, Manager of 
Forecasting for Duke, testified concerning Duke's new 
forecasts of system peak load and sales in the Duke service 
area during the period 1982 - 1994; Donald H. Sterrett, 
Manager of System Planning for Duke, testified concerning 
the generating capacity additions that Duke is now 
scheduling; Donald H. Denton, Jr., Vice President of 
Marketing for Duke, testified about Duke's load management 
program and its impact on Duke's future generation 
requirements; and E.L. Thomas, Manger of Training Services, 
Steam Production Department or Duke, testified concerning 
Duke's technical training program for plant operators. 

Vepco presented the following witnesses: William L. 
Proffitt, Senior Vice President - Power Operations of Vepco, 
testified concerning Vepco's capacity expansion plan and 
inadequate reserve margins; Dr. Irene M. Moszer, Director of 
Forecasting and Economic Analysis, summarized Vepco's 
obj ec ti ves in the area of load forecasting; John G. Barrie, 
Jr., Manager Financial and Regulatory Service and 
Assistant Treasurer in the Accounting and Control Department 
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of Vepco, testified on Vepco's 10-year financial forecast 
including an estimate of the future average price of 
electricity; Johnnie H. Barr, Jr., Supervisor - Rate Design 
for Vepco, testified about Vepco's present Rate Schedules 
1P, 1W, and J; Edmond P. Wickham, Jr., Director of Load 
Management Applications for Vepco, testified concerning 
Vepco's time-of-usage rates and load management and energy 
cons er va ti on programs; Paul N. Rappoport, an Economist for 
Wharton Econometric Forecasting Associates, testified 
concerning Vepco's economic-electricity consumption and peak 
forecasting model; Michael McCarthy, Consultant with Wharton 
Econome tric Forecasting Associates, t e s t ified h e  
participated in the development of Vepco's economic model; 
George Pidot, Jr., Consultant with Wharton Econometric 
Forecasting Associates, testified he participated in and was 
responsible for the demographic model of the Vepco service 
area; Richard Koss, Consultant with Wharton Econometric 
Forecasting Associates, testified that he participated in 
the development of Vepco's economic model; and D avid 
Goldstein, consultant with Wharton Econometric Forecasting 
Associates, testified he participate in the energy and peak 
load portion of Vepco's modeling effort. 

Herbert L. Hyde, Secretary of the North Carolina 
Department of Crime Control and Public Safety, testified on 
the State's contingency plan in case of a radiation 
emergency. He also discussed the actions of the North 
Carolina Department of Human Resources who developed the 
plan. 

The League of Women Voters of North Carolina, Inc., the 
Conservation Council of North Carolina, Inc., the Sierra 
Club, the Carolina Environmental Study Group, Citizens 
Against Nuclear Power, and the North Carolina Coalition for 
Renewable Energy Resources offered the testimony of David 
H. Hartin, an associate professor at North Carolina State 
University, who testified concerning the safety of nuclear 
power plants in light of the accident at Three Hile Island. 

The Kudzu Alliance offered the following witnesses: 
Wells Eddleman, Staff Energy Consultant for Carolina Friends 
School; Stewart Fisher, an educator in Durham; Dr. Harriett 
Ammann, Associate Professor of Biology at North Carolina 
Central University; Dr. Lavon B. Page, Associate Professor 
of Mathematics at North Carolina State University; and 
Lazaro J. Mandell, Associate Professor of Physiology at Duke 
University, who all generally tes ti fi ed that CP&L should 
cancel or delay the Harris generating uni ts due to the 
dangers of nuclear generation and becuase CP&L has 
overestimated its expected future growth in demand, as it 
has not given sufficient weight to the implementation of 
conservation measures. 

The following additional public witnesses appeared and 
testified at the hearing: Dr. John O. Blackburn, Dr. Ray 
Weintraub, James Helton, Alice Wilson, Wilbur Earp, Francis 
Chester, John Hunsinger, Dr. Harvard G. Ayers I Dr. Ronald 
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P. Strauss, Slater Newman, Beverly Jones, Steve Schewel, 
Dr. Richard Wilson, Walt Clark, Melanie Spain, John W. 
Angel, Jr., Nick Holland, James M. Hubbard, Robert Staub, 
Patricia Smith, Linda Dominoski, Katherine Somerville, 
Sherri Rosenthal, Majorie Smith, Claudia Toomin, Alvin Moss, 
William Whitmore, Dr. William D. Walker, Dr. Constance 
Kalbach, John Platts, James Henderson, Dr. Raymond L. 
Murray, Susan Randell, Kathleen Dennis, Ray Klimas, Dr. 
Arthur Eckels, Diane Cameron, Phil Lusk, Carol Lyles, Frank 
Barringer, Dr. Clyde Edgerton, Tom Pitts, Dr. Jospeh
G raedon, Mary Bushnell, Dr. Thomas Wartenberg, Joyce
Anderson, Andrew D. Flick, Jr., Sarah Davis, Frank Benford, 
John A. Bernard, Mitchell Harb, M.L. Byrd, Karen Wilson, 
Mary Jane Boren Meeker, and Dr. George Reeves. 

A number of events have occurred subsequent to the 
hearing that are directly related to the issues involved in 
this case. A partial listing of these events is as follows: 
( 1) In October 1979, Report of the President' !_ Commission 
on the Accident at Three Mile Island was issued detailing 
the--findings of �President s Commission; ( 2) On 
October 10, 1979, Duke, as requested during the hearing, 
filed a late exhibit concerning cost savings resulting from
nuclear generation; (3) In December 1979, CP&L revised its 
forecast and construction schedule; (4) Duke announced that 
it has revised its load forecast and construction schedule; 
(5) Vepco announced that it is in the process of reworking 
its forecast and is considering constructing North Anna 
Units 3 and 4 as coal-fired units and of selling a portion 
of its pumped storage project; (6) The National Academy of 
Sciences released reports concerning the feasibility of 
solar energy and transition in enP.rgy during the years 1985-
2010; (7) On August 8, 1979, the Public Staff, as requested 
during the hearing, filed a late exhibit setting forth a 
comparison study of coal versus nuclear units assuming 
alternately 15- and then 30-year lives for nuclear units. 

The Commission is of the opinion that, due to the 
importance and possibly controversial nature of these 
events, it would be improper to consider these matters in 
full until such time as they can be addressed with the 
opportunity for all parties to comment. As these events 
occurred after the close of the hearing, they are not part 
of the official transcript nor have parties been given an 
opportunity to probe such matters on cross-examination. 
However, they do bear materially on the expectations for the 
future growth of electricity and its production in North 
Carolina. As a result, the Commission's findings in this 
Order will be based on the evidence presented at the hearing 
but will recognize the events that have occurred since that 
time. These subsequent filings and events will be addressed 
during the next annual hearing in this matter. 

On November 19, 1979, the Intervenor Kudzu Alliance filed 
a Motion for Discovery, wherein it requested. the Commission 
to order Duke Power Company to furnish certain information 
underlying a late Exhibit filed by Duke on October 11, 



ELECTRICITY 73 

1979. This Exhibit was supplied at the request of Chairman 
Koger. The first page of the exhibit compared the costs of 
Oconee Nuclear Station if the same station were coal-fired 
generation. The second page was a graph entitled "Oconee: 
Nuclear vs. Coal Cumulative Savings Resulting from 
Nuclear." On November 30, 1979, Duke filed its Response to 
the Motion for Discovery, asking the Commission to deny the 
motion. As pointed out in the preceding paragraph, the 
Commission did not consider Duke's late filed Exhibit in 
reaching its findings and conclusions in this Order. 
Consequently, the Commission is of the opinion, and so finds 
and concludes, that the Motion for Discovery should be 
denied. 

Based upon the foregoing, the testimony and exhibits 
offered at the hearing, and the Commission's file and record 
in this matter, the Commission now makes the following 

FINDINGS OF FACT 

1. Duke and CP&L provide 95$ of the electricity consumed
in North Carolina. Vepco and Nantahala Power and Light 
Company supply the remaining 5$. 

2. The policy of the State of North Carolina is to
encourage the growth of industry in this State to provide 
additional employment and higher living standards. 

3. The average annual historical rates of growth in peak
load for CP&L, Duke, and Vepco for the periods 1973-1978 and 
1968-1978 have 

CP&L 
Duke 
Vepco 

been: 

1973 
summer 

3.3J 
2.8 
2,5 

- 1978
Winter

5.8$ 
5.6 
1.0 

1968 - 1978
Summer Winter

6.9J 7.7J 
5.8 6,5 
6.3 1.6 

4. The probable future range of rates of growth in Kwh
sales of CP&L, Duke, and Vepco for the period 1979-1995, 
taking into account conservation measures and load 
management as appear likely, are: 

CP&L 
Duke 
Vepco 

J Annual Growth in Kwh 
5,1 - 5,6 
5.0 - 5.4 
4.3 - 4.7 

5. The probable future range of rates of growth in peak
demand for CP&L, Duke, and Vepco for the period 1979-1995, 
taking into account conservation measures and load 
management as appear likely, are: 
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CP&L 
Duke 
Vepco 
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j Annual Growth in Demand 
4.4 - 5.2 
4.6 - 5.4 
4.0 - 5.0 

6. The appropriate generating reserve for CP&L, Duke, 
and Vepco continues to be 20j. 

7. As a result of the accident at Three Hile Island, 
there is now underway an intensive assessment of nuclear 
power by the public, the industry, and those agencies of the 
Federal government charged with the primary responsibility 
over nuclear power. Consequently, the Commission deems it 
inappropriate at this time to make new and independent 
findings on the safety, reliability, and cost of nuclear; 
and reaffirms its earlier findings,· subject to further 
reevaluation, that the most economical method of electric 
generation for Duke, CP&L, and Vepco is a combination of 
hydroelectric generation and coal-fired and nuclear-fueled 
steam generation. The Commission also reaffirms the need 
for the presently certificated generating plants in North 
Carolina during the planning period of this forecast, but 
recognizes the growing impact of conservation, load 
management, and alternative energy sources on electricity 
demand. 

8. The economic consequences resulting from the current 
uncertainty of future requirements for generation capacity 
can be reduced by proper construction planning. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 - 3 

These findings are based on information contained in the 
files and records of the Commission, testimony presented at 
the hearing, and upon findings of the Commission in previous 
Orders including Docket No. E-100, Subs 22 and 32. These 
findings are essentially uncontroverted. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 
NOS. 4, 5, AND 8 

Testimony on probable future growth rates in Kwh sales 
and Kw demand was presented by the Public Staff and its 
consultants, RTI and ICF, Hr. Horgan and Hr. Eury of CP&L, 
Hr. Rea of Duke, Dr. Hoszer of Vepco, and Dr. Rappoport of 
Wharton Econometric Associates on behalf of Vepco. 
Principal Intervenor witnesses were Hr. Eddleman and Dr. 
Page. 

The Public Staff's analysis consisted of (1) a base case 
forecast of probable growth of electricity sales from 1979 
through 1995, developed primarily from an econometric model, 
which utilized an engineering model as a secondary check for 
reasonableness, and (2) an exogenous modification, to 
account for various load management and conservation 
alternatives such as time-of-day pricing, active solar 
systems, cogeneration and direct load management. The 
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results of the base case forecast were a 5.86J annual 
increase in Kwh sales for CP&L, 5.56J for Duke, and 4.91J 
for Vepco. Taking into account the companies' load factors, 
the Public Staff's analysis then showed that CP&L would have 
an average annual compound growth rate in demand for the 
study period of 5.48J in the summer and 4.98J in the winter. 
For Duke, the corresponding numbers are 5. 34J for summer 
peak demand and 5.12J for winter. For Vepco, a summer peak 
demand growth of 4. 87J was determined. Due to the current 
difference in winter-summer demand for Vepco, a winter 
demand forecast was not deemed necessary by the Public 
Staff, 

To accomplish the modifications to the Public Staff's 
base case, RTI, in association with ICF, developed various 
combinations of load manageme�t and conservation 
alternatives with high, low, and medium acceptance rates. A 
combination of alternatives was selected and the incremental 
impact on 1995 energy and peak demand was then computed for 
CP&L and Duke. The results showed a decrease of 1/2J in 
expected annual energy growth rate for both companies. With 
respect to demand for CP&L, the average annual compound 
growth rate decreased to 4. 99J for the summer peak and to 
4.20J for the winter. For Duke, the average annual compound 
growth rate was reduced to 5.00J for the summer peak and to 
4,30J for the winter. 

Witnesses 
included the 

Morgan 
results 

and Eury 
of CP&L's 

presented testimony which 
studies of the effects of 

conservation, various load management techniques, and solar 
and other alternative energy sources through 1995. These 
effects reduced CP&L's base forecast for energy growth from 
5 .12J per year to 4. 72J. For peak demand, the average 
annual growth rate was reduced from a 4,99J base case 
estimate to 4.86J. CP&L's forecast for future peak demand 
assumed that winter peak demand would equal the preceding 
summer demand. 

David Rea presented Duke's forecast which incorporated 
the effects of load management and conservation for the 
period 1982 to 1994, Duke projects energy sales to grow at 
4. 96J annually. Duke further projects that summer peak 
demand will grow at 4.81J per year and that the winter 
growth rate will be 4.26J. 

Witness Rappoport of Wharton Econometric Forecasting 
testified that Vepco's energy requirements are expected to 
grow at 5. 1J through 1988. Their winter peak load is 
estimated to grow at 5,1J and the summer peak at 4.,J. 
Witness Rappoport's analysis did not take account of 
anticipated load management and conservation effects. Dr. 
Moszer's testimony factored Vepco's estimated reductions 
attributable to load management into the load forecast 
developed by Wharton Econometric Forecasting. The results 
for 1979 through 1988 are a summer peak demand growth of 
3,77J annually and 4.22J for the winter peak. 
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Dr. John O. Blackburn and Dr. E. Roy Weintraub, both of 
whom are professors of Economics at Duke University, 
criticized some features of the Public Staff Report. These 
witnesses took particular issue to the Public Staf f's 
treatment of the inflation-adjusted (real) price of 
electricity between the years 1979-2000. The witnesses were 
of the opinion that the rising real price of electric1ty is 
more likely during this period than stable real prices and 
that such rising price is the primary variable in 
restraining electricity demand. The witnesses stated: 

"Therefore, we believe that the various estimates [of the 
Public Staff] systematically understate real price 
influences, and thus overstate future demand for 
electricity in North Carolina. As a consequence, we 

believe that the Report's forecasts of future general 
capacity needs will, if implemented, produce an 
inefficient outcome: too much electric generating 
capacity for future State needs." 

Drs. Blackburn and Weintraub urged the Public Staff to 
extend its sensi ti vi ty analysis by examining lj, 2J, and 
2.5J average annual growth rate in real electricity prices 
and by also examining at least one larger set of 
elasticities for the real price change selected. "We have 
shown that one plausible combination of these [variables] 
lead to a reduction in estimated demand of approximately 
40J." 

A comprehensive discussion of energy alternatives was 
provided by these witnesses as well as by Mr. Eddleman, Dr. 
Page, and other Intervenor witnesses. One of the primary 
difficulties faced by all is the separation of the fact of 
alternatives that are known to be available and efficacious 
and the belief that other alternatives become efficacious 
in time to be of significant value during the current 
planning horizon. The Commission, as is any planner, is 
placed in the position of having to make firm plans to meet 
"known" future occurrences at the same time as it works to 
change those "known" sets of occurrences to more beneficial 
ones. Thus, the Commission is required as a matter of 
practicality to plan flexibly. 

This docket is one of an annual series of considerations 
of load forecasts and capacity plans. For various reasons, 
the load forecasts adopted by the Commission in the previous 
such docket, Docket No. E-100, Sub 35, were less than those 
proposed by the major parties. Generally, the Commission 
had concluded that the major parties had not fully 
considered future conservation and load management in their 
projections. 

The forecasts proposed by the major parties in this 
docket are less than those adopted by the Commission in the 
prior case and are substantial reductions from their 
predictions in the previous docket. Generally, these 
reductions resulted from predictions by the parties of 
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increased conservation and load management and from 

predictions of changes in the economy. It appears, however, 
that there is presently an inadequate basis for conclusion 
that conservation and load management are increasing fast 

enough to be assured of load growth below those levels 
adopted by the Commission in Docket No. E-100, Sub 35. Even 
if the presently projected levels of conservation and load 
management do occur, there is a strong possibility that 

their effect may be overshadowed by increases in the 
previously expected real growth rates of indus trial 
expansion. 

There are costs incurred from either overbuilding 
generation capacity or underbuilding it, both in terms of 

economics and di sl oca ti on of prod uc ti ve capital. The long 
lead times required to license and construct power 
generation facilities and the uncertainty of the level of 

need that will occur at the time that a plant under 

construction is completed increase the likelihood that the 

unit will be available for commercial operation either 
earlier or later than the economically optimal date. 

It is critically important that North Carolina have 
available adequate supplies of electric energy to attract 
high wage industrial growth to the State. It is also 

important that construction programs be carefully reviewed 
both to avoid overbuilding and to avoid having to build oil 

turbine generation units as intermediate or base load if 
growth exceeds expectations. The latter would worsen our 
dependence on foreign oil. During periods of high interest 

rates, construction from outside financing should be held to 
the minimum amount possible, to preserve the financial 

stability of the generating companies and to protect 

ratepayers. Balanced against this is the possibility that 
the availability of electric supplies will be as important 

as its price in attracting desirable industrial growth in 
North Carolina in the future. 

It is a generic, economic decision analysis problem to 

design construction sequence capabilities which are flexible 

enough to meet radically changing load requirements, but 
this problem must be faced squarely by this Commission and 
by the utilities serving North Carolina. We must plan 
construction so that it may be shifted in schedule without 

severe economic penalty when load growth rates change after 
initial construction is begun. The testimony of various 
witnesses indicates that this requirement can be 

accomplished through prior planning. 

The Commission concludes that it would be inappropriate 
to adopt at this time a single set of forecasts which are 
significantly lower than its previously adopted forecasts. 

If the Commission were to do so, and the utilities were to 

s o  plan their construction, but growth remained at 

previously expected levels, the resulting shortage of 
electricity could place a catastrophic burden on the economy 

of North Carolina. Conversely, the Commission concludes 
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that the economy of North Carolina will benefit if load 
management and conservation can be increased to such levels 
as to effect an even lower rate of load growth and also 
concludes that effort should be made to effectuate and 
economically serve such slower load growth. 

For these reasons, the Commission concludes that it 
should adopt a range of expected growth values and should 
concentrate on helping to effect the lower end of that range 
of peak growths. In order to cause a lowering of growth 
rates, the Commission has already taken action to begin 
institution of a corporation devoted to the development and 
demonstration of alternatives to electric energy. These 
alternatives will be absolutely necessary to our economy in 
future years in order for us to be able to use our limited 
availability of energy forms efficiently and effectively. 
The Commission will continue to investigate ways in which 
the impact of electric utility reliability and cost upon our 
economy can be improved. 

The Commission concludes that the efforts of the Public 
Staff and the utilities to predict the future growth of CP&L 
and Duke are credible efforts. The Commission would prefer, 
however, to see more analysis of the industrial and 
commercial sectors and understands that the Public Staff has 
commissioned an industrial sector study by RTI for the next 
forecast hearings. The Commission recognizes that the 
Public Staff was unable to go into as much detail in its 
analysis of Vepco's growth as it did in its analysis of 
CP&L's and Duke's growth and that the Public Staff forecast 
of Vepco's loads suffers as a result. However, the 
Commission is also not convinced that the assumptions and 
methods employed by Vepco adequately recognize the potential 
growth of eastern North Carolina or southern Virginia. The 
Commission does agree with both parties that Vepco should be 
expected to grow at a lesser rate than Duke and CP&L. 
However, the Commission concludes that Vepco is not 
presently planning to construct generation capacity to meet 
even its minimum expected load growth requirements. 

The Commission concludes that the utilities serving North 
Carolina should plan their respective construction schedules 
so as to meet the expected range ·of growth rates shown in 
Findings of Fact Nos. 4, 5, and 8. With respect to CP&L and 
Duke, the Commission concludes that the construction 
schedules recommended by the companies and the Public Staff 
in this docket and those adopted by the Commission in Docket 
No. E-100, Sub 35, are acceptable construction schedules to 
meet their respective target growth rates to the extent that 
they also meet the required 20J reserve margin. The 
Commission further concludes that the construction schedule 
recommended for Vepco by the Public Staff is acceptable with 
respect to its respective growth rate, but the Commission 
concludes that the record is insufficient with respect to 
the construction schedule that would be appropriate to meet 
the remainder of the adopted range of expectations for 
growth of the Vepco system. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

Testimony on generating reserves was provided by Mr. 
Nightingale of the Public Staff, Mr. Morgan and Mr. Eury of 
CP&L, Mr. Sterrett of Duke, and Mr. Proffitt of Vepco. 

Witness Nightingale testified that the Public Staff, in 
its determination of a reasonable generating reserve, 
analyzed historical reserves, generating capacities 
available at the times of peak demands, the largest unit in 
service as a percentage of native peak demand, historical 
expected loss of capacity for peak seasons, and historical 
periods of capacity deficiency ( periods of voltage 
reductions, public appeals, and load curtailments). Based 
upon these analyses, the witness stated that a minimum 
reserve criterion for electric utilities of 20J through the 
year 1995 would provide adequate and reliable electric 
service. The Public Staff also recommended that loss of 
load probability be used in planning future generating 
additions. 

Witnesses Morgan and Eury testified that CP&L's projected 
reserves would range from 18.3J to 32.2J between 1980 and 
1991. Mr. Sterrett of Duke testified that with the 
exception of 1980, Duke's reserves through 1983 w ere 
adequate and would range from 15.9J to 18.8J; however, 
reserves during the latter part of the 1980s were lower than 
desirable (13J to 15J). Mr. Proffitt testified that with 
Vepco' s current cons true tion program and forecasts, Vepco' s 
reserve levels will exceed 20J through 1988. In addition, 
he testified that Vepco's long-range target is 25J. 

The planned reserve margin requirement is a function of 
the reliability of plants, the seasonal load curve of the 
system, and the uncertainty of load growth and construction 
times. Based upon the testimony given herein, the 
recommendations of the Federal Energy Regulatory Commission, 
and the past records and conclusions in these forecast 
dockets, the Commission affirms its earlier conclusions that 
a 20J reserve margin will be necessary to assure adequate 
and reliable electric service. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The sharp differences of opinion expressed about nuclear 
power at the hearing in this docket mirror the differences 
of opinion nationwide, The accident at Three Mile Island 
last year has intensified the debate about the safety and 
reliability of nuclear power and the costs associated 
therewith. 

The Public Staff, in its presentation before the 
Commission, reported estimates of busbar costs for new coal 
and nuclear generating facilities from 17 different data 
sources. Of the 17 sources, 13 indicated a distinct 
economic advantage of building nuclear facilities for base 
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load operations. The Public Staff's report also contained 
several analyses of nuclear versus coal generation for base 
load operation utilizing the Public Staff's best estimates 
of capital costs, fuel costs, and escalation rates assuming 
a 30-year service life. The Public Staf f witnesses 
t es ti fied that the nuclear uni ts now under cons true tion or 
planned are expected to be less expensive to build and 
operate than coal units. 

Numerous public witnesses and all of the parties 
discussed the reliability and safety of coal, nuclear, and 
alternative energy forms. Special attention was given to 
nuclear power. A predominant theme throughout the hearing 
was the Three Hile Island accident, which took place in 
March 1979. Dr. Raymond L. Hurray, a professor of nuclear 
engineering at North Carolina State University and the 
author of a textbook on nuclear engineering, offered 
critical comments on the Three Hile Island incident: "The 
accident at Harrisburg was due to a combination of causes 
related to inadequate system design, equipment malfunction, 
and operation ••• I feel that in spite of all these problems, 
the system worked, the emergency system worked, the core did 
not melt down and no one was injured." On the other hand, 
David Hartin, an Associate Professor of Physics at North 
Carolina State University, testified that his earlier 
pessimism with nuclear power was well-founded: at the 1977 
load forecast hearing he stated that the safety of nuclear 
power was unknown. Now, "[i)n light of the human factors 
brought out by the Three Hile Island accident, we now must 
conclude that nuclear power is unsafe," 

Dr. William Walker, a Professor of Physics at Duke 
University, testified that the more he studied nuclear 
power, the more he became convinced that it was safe enough 
when one assessed the relative dangers, advantages, and 
disadvantages of nuclear power, coal, and other sources. 
Dr. Constance Kalbach, a nuclear chemist engaged in 
independent consulting work, testified that nuclear power is 
essential to meet the growing need for electrical energy 
over the next 10 to 20 years. She concluded that nuclear 
reactors are one of our safest and most economical forms of 
energy available in the near term. 

Steve Schervel, who represented the North Carolina 
Public Interest Research group and the People's Alliance, 
testified on the dangers of storing and transporting nuclear 
wastes and on the decommissioning of a nuclear plan. 
Stewart Fisher, who appeared on behalf of the Kudzu 
Alliance, opposed the construct�on of CP&L's Shearon Harris 
nuclear units; he presented a petition with 5 ,ooo names in 
opposition to the plant. Dr. Richard Wilson, a family 
physician, also opposed the construction of the Shearon 
Harris units and asked that their completion date be delayed 
until there has been some progress in resolving the doubts 
about reactor safety, waste disposal, and the need for the 
units. Patricia Smith and Linda Dominoski, who resided near 
Three Hile Island during the events of March 1979, testified 
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about their experiences during the accident; they described 
in some detail the uncertainty and the fear which this 
accident caused around Three Mile Island. 

Joseph Graedon, a pharmacologist, and Mary Bushnell, a 
mother, stated their concern that even low level radiation 
emitting from a nuclear plant may be harmful both to persons 
now living and to future generations. Dr. Lavon B. Page, 
Associate Professor of Mathematics at North Carolina State 
University, challenged the Public Staff's conclusion that 
nuclear power has an economic advantage over coal for the 
planning period. Dr. Page contended that the benefits to be 
gained from delaying the Shearon Harris units outweigh the 
risks of a power shortage in the early 1980.s if the units 
are not on line. 

Dr. Lazaro J. Mandel, Associate Professor of Physiology 
at Duke University, testified that the Public Staff Report 
greatly underestimated the indirect costs of nuclear power. 
"These costs include the soci�tal costs of: insurance 
pooling among operators of nuclear power plants, the cost of 
storing nuclear wastes, the cost of providing police escorts 
for transports of nuclear material, the costs of 
decommissioning nuclear power plants, the costs of setting 
up and rehearsing an appropriate evacuation plan. Added to 
these, are the social costs of living near a nuclear power 
plant." Dr. Mandel concluded: "When all the real economic 
and social costs are added they do not look as attractive 
any more and we begin to see what the real cost of the 
additional electricity would be." 

Other public witnesses who testified in opposition to 
nuclear power include: Claudia Toomin, Sherri Rosenthal, 
Robert Staub, William Whitmore, Alvin Hoss, Susan Randell, 
Kathleen Ann Dennis, Diane Cameron, Phil Lusk, Dr. Clyde 
Edgerton, Karen Wilson, Wells Eddleman, and Dr. Thomas 
Wartenburg. The testimony of these witnesses discussed the 
following matters: the disposal of nuclear wastes; the 
possibility of a nuclear reactor accident, and the release 
of radiation into the air; the decommissioning of nuclear 
plants; the possibility of sabotage to nuclear facilities; 
the underestimation of the real costs of nuclear power as 
opposed to al terna ti ve fuels; the nature and quality of the 
risks associated with nuclear power as opposed to other 
sources of power; the need for nuclear power; and 
particularly the need for CP&L's Shearon Harris plants. 

The electric utilities in this docket also offered 
testimony on nuclear power. CP&L presented the testimony of 
Dr. Ralph Lapp, a consulting physicist who worked on the 
atomic bomb in World War II. His testimony addressed the 
issues of radiation exposure due to effluents from nuclear 
power plants, the Three Mile Island accident, the heal th 
effects of ionizing radiation, radiation risks other than 
those associated with nuclear power plants, reactor safety, 
alternative sources of energy, and energy risks and the 
probabilistic assessment of reactor risks. Dr. Lapp 



82 GENERAL ORDERS 

concluded that, with respect to the normal radioactive 
release from CP&L's H.B. Robinson and Brunswick plants, the 
most recent reports indicate 0,525 man-rem for H.B. Robinson 
plant and 3,73 man-rem for the two-unit Brunswick Plant. 
"Thus, the total combined population within 50 miles of the 
plants receive less than the 5 rem a single individual 
working at a plant is allowed to receive in a year." Dr. 
Lapp estimated that the total nonoccupational radiation 
exposure of all Americans to nuclear power plant effluents 
in 1979 was about 1,000 man-rem. To put this in 
perspective, the total United States population exposure in 
1979 to natural background radiation, including cosmic rays 

and radioactivity in earth, water, air, and food was about 
22,000,000 man-rem, 

CP&L also presented the testimony of Patrick W. Howe, 
Vice President of the Technical Services Department; Charles 
H. Moseley, Jr., Manager of the Shearon Harris Visitors 
Center Section in the Corporate Communications Department; 
and Leonard I. Loflin, Manager of Engineering Pool Section 
of the Power Plant Engineering Department. The purpose of 
their testimony was to demonstrate that CP&L's continued use 
of nuclear energy for the generation of a portion of its 
electrical requirements is in the public interest and should 
be continued. CP&L's three nuclear units generated 471 of 
the total kilowatt hours produced by CP&L in 1978; the fuel 
savings from these units amounted to $129 million in 1978 
and flowed directly through to the customers. The total 
fuel savings from these three uni ts from 197 1 through 19 7 8 
amounted to over $393 million. 

The CP&L witnesses were of the opinion that nuclear 
plants can continue to be safely constructed and operated 
notwithstanding the Three Mile Island accident. Within a 
matter of hours after the accident, CP&L 's technical staff 
made initial reviews of the accident and compared its 
nuclear systems and operating procedures with those employed 
at the Three Mile Island. The company determined that a 
shutdown of its plants was unnecessary because of design 
differences. After the substantial reanalysis of nuclear 
generation by the industry as a result of the Three Mile 
Island accident, CP&L remains confident that nuclear power 
can be produced safely. The witnesses described the 
"defense-in-depth" philosophy which is employed in the 
design and operation of a nuclear plant. All of the safety 
systems and their power sources are physically separated and 
are designed with different electrical and piping paths so 
that a failure of one type of safety device wil not lead to 
a failure of the other redundant safety systems. The 
witnesses were also of the opinion that any health risks 
associated with the extremely low level radioactive 
emissi ons from nuclear plants are quite minimal when 
compared with the health and safety risks of other 
generating systems. 

Duke Power Company presented the testimony of Warren H. 
Owen, Senior Vice President of Engineering and Construction, 
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and E.D. Thomas, Manager of Training Services, Steam 
Production Department. The purpose of their testimony was 
to describe the safety of Duke's nuclear generating stations 
and the training of its nuclear plant operators. Mr. Owen 
testified that the only fuels currently available in large 
quantities for the bulk generation of electricity today are 
coal and uranium. Nuclear plant reliability compares 
favorably with conventional generating plants. 

Mr. Owen described the safety review undertaken at Oconee 
immediately after Three Mile Is land. Pursuant to an 
agreement reached with the NRC, the Company implemented in 
May 1979 certain design and procedure modifications which 
will assure continued safe operation at Oconee. These 
changes include the installation of automatic starting for 
the interconnected emergency feedwater system. All licensed 
reactor operators and senior reactor operators have 
completed the TMI - 2 simulated training at the Babcock and 
Wilcox facilities. 

According to Mr. Owen the Three Mile Island incident 
demonstrated that the design philosophy of defense in depth 
is a valid concept. "Even though the accident occurred, and 
the accident sequence was complicated by apparent equipment 
and operator failures, the redundant systems and safety 
barriers did function to protect the public." 

Mr. Thomas described Duke's technical training program 
for nuclear and fossil fuel plant operators. Potential 
plant operators undergo a rigorous selection and training 
program. During the pre-license segment, trainees take the 
necessary academic subjects and undergo actual experience at 
an operating nuclear plant. The working-learning experience 
continues for three to five years until the trainees have 
sufficient experience to begin license training. A 
successful candidate for license training will have 
completed approximately 2,600 hours of actual classroom 
instruction. 

Duke witness Owen testified to the response of Duke and 
the nuclear industry to Three Mile Island. The activities 
of the industry already underway include: 

1. The Electric Power Research Institute (EPRI) has
been commissioned to form the Nuclear Safety Analysis 
Center, a group of more than 20 professionals who will 
make an independent, technical assessment of the Three 
Mile Island accident and identify key safety issues. 

2. Under the auspices of the Atomic Industrial Forum,
a committee is coordinating individual utility activities 
to improve the quality of operator training and their 
ability to successfully handle serious emergencies. 

3. A national emergency plan is
coordinate the response to request for 
individual utilities. 

underway 
assistance 

to 
by 
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4. An educational program to help the public and the 
news media better understand the implications of low 
level radiation. 

The electric utility industry has also established the 
Institute of Nuclear Power Operations (INPO) to monitor and 
improve the quality of operations of the nuclear plants. 
INPO will establish industrywide standards for excellence in 
the management and operation of nuclear power plants and 
will assist the utilities in meeting these standards. The 
Preside nt's Report re cognized that INPO may be an 
appropriate vehicle for an industrywide program to improve 
standards of plant operation. 

Subsequent to the hearing in this docket, the Kemeny 
Commission issued the Report of the President's Commission 
on the Accident at Three Mile Island. The Report found 
and concluded: 

- ---

To prevent nuclear accidents as serious as Three Mile 
Island, fundamental changes will be necessary in the 
organization, procedures, and practices - and above all -
in the attitudes of the Nuclear Regulatory Commission 
and, to the extent that the institutions we investigated 
are typical, of the nuclear industry. 

The Report further found that the accident at Three 
Mile Island occurred as a result of human, institutional, 
and mechanical failures. The Report, in assessing the 
severity of the accident, concluded that "in spite of 
serious damage to the plant, most of the radiation was 
contained and the actual release will have a negligible 
effect on the physical health of individuals. The major 
health effect was found to be mental stress." 

The Report made numerous recommendations concerning the 
Nuclear Regulatory Commission, the responsibility of the 
utility and its equipment suppliers, the training of plant 
operating personnel, technical assessment of equipment and 
operating practices, worker and public heal th and safety, 
emergency planning and response, and the public's right to 
information. 

The Commission has found in earlier dockets, including 
the 1978 load forecast docket, that the most economical 
method of electric generation for Duke, CP&L, and Vepco is a 
combination of hydroelectric generation and coal-fired and 
nuclear-fueled steam generation. The Commission also noted 
in its 1978 Report "the increasing opinion among the 
technical community that the hazards to the public from 
nuclear generation may be considerably less than the hazards 
from alternative fossil fuel systems, such as coal." 

Upon a careful consideration of all of the evidence in 
this proceeding with respect to the ongoing and intensive 
assessment of nuclear power by the public, by the industry, 
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and by those agencies of the Federal government charged with 
the pr imary responsibility over nuclear po wer, the 
Commission concludes that it would be inappropriate at this 
time for it to make new and independent findings with 
respect to the safety, reliability, and cost of nuclear 
power. Consequently, the Commission reaffirms its earlier 
findings subject to further reevaluation following its next 
load forecast hearing. 

The Commission recognizes the need for nuclear power in 
North Carolina during the planning period of the forecast. 
The Commission also recognizes however, that conservation, 
load management, and the development of alternative energy 
sources will play an increasingly larger role during the 
latter years of this century. The 1978 load forecast of the 
Commission was based in large part on the premise that 
conservation and load management efforts are not a temporary 
phenomenon but represent permanent changes in the attitude 
of society toward the use of energy. The downward revisions 
in the rate of growth of electricity sales and peak demand 
confirm the Commission's optimism on load management and 
conservation efforts. More recently, the Commission has 
issued its Order authorizing the establishment and funding 
of a North Carolina alternative energy corporation. This 
Order encouraged the major electric utilities in this State 
to suport and participate in the formation of such a 
corporation. The overriding purpose of the corporation is 
to moderate the rate of growth in electric power demand and 
to develop more efficient uses of energy resources. By 
reducing the growth of peak electrical demands, fewer new 
expensive generating plants will be required and therefore 
rates to consumers will be less. The Order recognized the 
variety of alternative energy sources in the State and the 
need to develop and commercialize these sources. 

IT IS, THEREFORE, ORDERED: 

1. That the Findings 
Order are hereby adopted 
the future requirements 
Carolina. 

of Fact and Conclusions of this 
as the Commission's Plan to meet 

for electric service in North 

2. That in subsequent load forecast proceedings, CP&L, 
Duke, Vepco, Nantahala Power & Light Company, and the Public 
Staff file as a minimum a 15-year summer peak demand 
forecast, a 15-year winter peak demand forecast, a 15-year 
energy forecast, and proposed construction schedules which 
would provide adequate, reliable, and economic electric 
service in North Carolina in the event of the occurrence of 
the most likely growth rate, the fastest expected growth 
rate, and the slowest expected growth rate. 

3. That the 1980/81 Load Forecast Proceedings,
designated as Docket No. E-100, Sub 40, are hereby set for 
public hearing beginning January 13, 1981, with prefiled 
reports of the Public Staff, Duke, CP&L, Nantahala, and 
Vepco due on December 1, 1980, and comments of all 
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interested parties due on December 19, 1980, with further 
order of investigation to follow instituting said proceeding 
and delineating the scope of investigation and the primary 
issues involved, pursuant to G.S. 62-110.l(c). 

ISSUED BY ORDER OF THE COMMISSION. 
This the 20th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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ooc;,:sT :10. �- 1 O:J, SOB 37 

r n the :1'!. t:: e:: of 
Establisn:tent oE a 'Tocth 

Carolina A:tetniti79 
Energy Corpo::ation 

ORD!R AUT!O!!IZI,G T8� 
!ST . .\BL!SHME)IT AlfD F'JUDI11G 01' A 
NOR!� C1ROLIN.\ !LTERN.\TIV?. 
!��?.:;Y :OR!?ORA'!'ION

HEA?D 1'1: 

BEFORE: 

,\PPSH.HICES: 

!he Commissi.)n Hearing Room, Dobbs Buildi ng, 430 
�orth Salisburv Street, Raleigh, North Carolina on
January 3, 1980 

Chairman !!ol'-ert
Leigh H. �ammonn, 
!ite, John ·,1.
Douglas !?. Leary

K. Koger, Presidin g; Commissioners 
E::i11ard a. Ripp, Sarah Linds ay

llintecs, A. 8artvell Ca!llpbell, and

Foe the ?espondents: 

John T. Bode, Bode, Sode & Call, �tt orne7s at ta11, 
?.). 3•.)X 391, ':lahigb., Nort.h Carolin:!. 27602 
For: Carolina Po11er & Light company 

George 'ii. Ferguson, Jr., Dulce Power Company, l?.O. 
Bo� 33189, Charlotte, North Carolina 29242 
For: Duk e Pov9r Comp any 

Guy T. Tripp III, Hunton & !lilliams, .\-ttorneys at 
La•, ?.'.). B ox 1535, R i::hmond, Virginia 23212 
For: Virginia �lectric and ?O11er Company 

James E. Tucker, Joyner & Ho11ison, !ttorneys at La,i, 
!?.). Sox 1oq, ?ileigh, North caroli:n 27602 
For: Nantahala ?o ver S L ight Company 

For the rntervenors: 

Louis 3. l!eyer, Luca s, Rand, Rose, 
or=utt, Attorneys at La,i, P.O. Box 
Horth C3rolina 27993 
Foe: Electricitie s of North Carolin3 

Meyer, 
2008, 

Jone s & 
'iiil son, 

J3;nes •1. :lorvoo:i and Da'l'io :!. Straus, Spiegel & 
'1::0iarmid, Utornev;; at La11, 2600 Vir ginia Avenue, 
N' .1. , :.ashington, o.:. 20037 
For: Electricities )f '.Tort!i Carolin:!. 

Jeborah Gr,eenbla':t, 1634 Crest Road, Raleigh, Uocth 
Cacolina 2760t; 
For: �udzu Alliance ind the Duke Faculty Committee 

for \ltern atives to Nuclear ?over 
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oa11id Go::don, �ssocia te .\ttorne y General, P.O. 
9::>:< 629, ?aleigh, N:,r:th C arolina 27502
Por:: The rysin; an1 consuming Public 

'l'homa s '10:fitt, Special Deputy General, P.O. 
9ox 629, Raleign, ��rth Carolina 27502
For:: L9qal Counsel for the Energy Di11ision, 

Department of Commerce 

G. Clark Cra!llpton, Staff Attorney - Public Staff,
Nor:th Carolina �tilities Commission, P.O. Box 991,
Raleigh, North Carolina 27602
for: The Using and :onsuming Public

Thomas s. Ervin, �ttorney at Lav, 115 1/2 II. !'!organ 
Str:eet, Raleigh, Nor:tb. Carolina 27601
for:: Conser11a tion :ouncil 

BY TffE CO'IMI SSIOlf: On Oct:, );er 8, 1979, in Docket No. E-7,
Sub 262, in11olving Duke Pover C:npanrs (Duke) general rate case, 
tb.e commission fo 11nd that Duke's test year expenditures for 
research and development for al.ternati11e energy sources were 
inadequate, and that the a pproval of increased expenditures for 
this purpose vould inure to the ben efit of the ratepayers by 
decreasing demand for electr:icity and tb.e need for expensi11e nev 
generating plants. consequently, tb.e Commission adjusted Duke's 
test vear expenses bv 31,000,000 to co11er additional research, 
development and com:nerci.alization of alternative ane r:gy sources. 
In the Orjar, the Commission also suggested that ,uke and all 
otb.er regulated and nonregulatad elec tric suppliers consider 
joining together to form a nonpr:ofit �ortb. Carolina Alternative 
Energy Corporation, an1 requested comments from the electric 
suppliers and the public regarding this proposal. 

On Nove!llber 2', 1979, tb.e Commission issu ed an Order instituting 
a generic investigation into the feasibility of i Nocth Carolina 
�lternative En�rgy Corporation to be formed by and funded by tb.e 
State's major electricity suppliers. T he Order �ade the major 
electric utilities parties t� the proceeding and requested 
nonregulated =o�perative and municipal suppliers to participate 
in the proc?.eding . The Commission Order s=heduled a public 
hearinq on Januiry 2, 1980, and a prehearing conference on 
Oeceml::er 15, 1979, and required the p arties to file comments and 

snggesti�ns regarding the proposed corporation on or before 
December 15� 1979. The Ordec further directed ou�e, Carolina 
Power & Light C?mpany (CP&t), and Virginia Electric and Power 
Company (Vepco1 to publisb. notice of the hearing in theic 
re spec ti ve sarvi c e territories. 

On llovember 21, 1979, tb.e Cb.airman of the North Carolina 
Utilities Com!llissi:,n issued i !'le!llorandum to all electric 
suppliers an1 interested parties setting forth an agenda of items 
to be discuss?.d at the prehearing conference, including a 
preliminary statement �f position by the Commission regarding the 
main issues. 
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Interventi�ns wP.rP. filed 1nd approved for the following 
partie�: '!'he Public Sl:aff of the 11orth Carolina Otiliti"'s 
Commission, ':b."' Attorney General, of North Carolina, 
Electricities oe 'l?rth Carolina, the Kudzu Alliance, and the Duke 
Faculty Committa� for \lt�rn atives to Nuclear Power.

'!'he followin� parties to the proceeding prefiled comments prior 
to the January �. 19'!0, pu�lic nearing: The Public Staff, the 
Attornev Gener1l, D uke ?over Company, Carolina Power & Light 
Company, Virgini1 Electric and Power Company, Nantahala Power and 
Light Company, Electric ities of North Carolina, Energy control 
S ystems, the Ku1zu Alliance, the Duke ?acalty Committee for 
Alternatives to Nuclear Power, rhe Long Branch Environ�ntal 
Education Center, the North Carolina Coali tion for Renewable 
Energy Resources, the Conservati�n Council of Yorth Carolina, and 
the North Carolina consumers council. 

Public Rearings were held as scheduled on Januar1 2, 1980. .\11 
of the aforementioned parties were present and represented by 
counsel. 

The first �itness, appearing by letter of invitation from the 
Commission, w as the Honorable James 9. !funt, :;overnor of the 
State of Mort� Caroli�a. In his testimony he stated his 
enthusiastic ann unqualified support for the creation of an 
Alternative Energy Corporation to promote research, developme nt, 
and commercialization of new energy sources. Be stated that the 
Commission would receive full cooperation from the State's Energy 
Division and th.a En-erqy Institute in creating the corporation. 
The Governor reco!llmenced that the corporation should have a 
governing boar d of 13 members and tb.at a majority of the board 
members shoulj represent the public and not the ?Ower companies. 

The followin; persons testified as a representa�ive of one of 
the rntervenors'or as a !llember of the public at large . Due to 
the lenqth of the record in this proceeding tb.eir testimony has 
been summariza1 and only their main points set forth. 

1. Dr. James 9resee, Di rector of tb.e North Carolina Energy
Institute, testified in favor of the proposed =orporation. �e 
stated that l�cal initiatives applied to local energy problems 
can be quite successful. ne stated that t.he Energy Institute 
sponsors research, development, and demonstration of alternative 
energy technologies, including the electric utility sector, and 
that the new corpoc-ation •1ould permit al1nost a tenfold expansion 
of resea rch in th.is area. Re further stated that the concept of 
a partnership oE util ity professionals and public representatives 
was unique in the Onited States and could produce special 
advantaqes to all citizens of North Carolina. Be also suggested 
that the new =orporation be merged with the Energy Institute. 

2. Dr. Henrv 9. Smith, De an of Research at North Carolina 
State University� testifi e,;l that the Oniversity is engaged in 
energy researci and technol?gy transfer including the direct 
conversi on of solar energy to electricity, active and passive 
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solar heatin; foe domestic an1 agr icultural uses, wood and ?eat 
as fuels, coal 1�si!:ication, •;rnergy conservation, energy st::>rage, 
nuclear ce=.ctor safetv, bio:i,�ss uses, che111ical ra'i l!laterials fr:,m 
waste wnod , an1 relate:l en 11ironmental aspects. A'e stated that 
there is a need for funding of devel:,pment and lar1e scale 
practical aopli=ations of su ch pc::>1ects on a local or reqional 
level, hu+ tha': most of the IJniversity•s worlt is funded by 
Federal ag�ncies and therefore reflects national policies. He 
stated t.hat tne University fav:,�d tb.e development of alternative 
energy resources c:>n a re1ional lavel through adequate fund ing c:,f 
realistic go:.ls. 

3. De. DOUJlas
Carolina consumers 
sho uld seelt tc:>: 

�arf, testified on 
c-,uncil. He stated 

a . Pr:,vide technical ass istance
consumers and co1111anities 

behalf of the North 
that the corporati:,n 

and information for 
regarding potential 

alternative energy resources, including 

b. 

::on serva tion: 

Establis h tninir.g and 
development of such sources; 

education regarding 

c. Establish and operate an alternative energy bank;

d. conduct and support research, :l.avel'.>pm.ent, and 
de�onstration projects; and 

e. Consider 111eans b y 'ihich the corporation can 
eventually become financially self-supporting. 

Re also made suggestions regarding budgetary allocations f:,r 
the new corporation and stated that the corporation should become 
self-su fficient, possibly from charges for assistance, royalties 
from patents, i�terest on loans, etc. 

4. 'iarren 'lock, Enerqy Co:,rdinator for the North Carolina
Department of �jriculture, commended the Commission for proposing 
the corpor ation, and requested that the Board of Directors of the 
new corporation include a representative from the �orth Carolina 
Bo ard of Agriculture. 

5. Prank Benford, representing the Joseph Le Conte Chapter of
the Sierra Club, endorse1 the concept of an AEC. Re  stated that 
conservation is an alternative energy so urce which needs further 
de velooment, and �e favored localized and decentralized 
demonstr ation projects� Re stated that consumer education should 
be a major con=ern oE the AEC. ctr. Benford also recommended 
that the public have majority representation on the Boa.rd of 
Directors. 

6. Dr. '.'!ac!ty Sm ith,
testified that there are 

associated with iarren Wilson College, 
�any economically feasible means of 
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conservin g electricity w�ici tb.e cor?oration sb.ould encourage. 
Se stat�d th at the oublic should have maiority board 
representation, '!.n1 th;.t at least one board member should be 
directl7 concer�ed and fa:niliar with the energy needs of the 
poor. 

7. Robert BJone, a resident of oarne, and a representative of
tb.e l!ountain ::onvergence Coalition, testifie:i in favor ::if 
increased edu::·a tional effort3 regarding renewable enecgy 
technologies. 

8. ?aul r.allamore, Leicester, Horth. Cacolina, te stified as a
rep re sen ta ti ve Jf tb.e Long 9rancb. Environment al Education Center. 
He prop::ised in detail a wide variety of possible activities f or 
the new corporation including public education regarding 
renewables, tb.e assessment of end use needs of energy users, the 
encoungement oE the lowering of institutional barriers to public 
acceotance of renewable energy sources, increased access to 
investment capital for tb.e public, a nd tb.e funding of 
demonstration orojects. He aiso made very specific 
recommendations as to the constit�ti on of the Board of Directors 
of the \SC. He stated t!iat the corporation should give attention 
first to conservation and then to backup systems with renewable 
imput. The latter vould reduce reliance on the electrica l grid 
during extreme weather conditions and would rednce the need for 
peaking equipment. 

9. Robert Eidus o f  Raleigb., 1/Jrtb. Carolina, testified as a
representati•1e of Sun-3e;,, the Southern  Onit Netwoclt for 
Renewable Ener1y �esources and Projects. Re exoressed a concern 
that more emphasis needs to be pl aced on the use of renewables 
for transportation. 

10. Kittv Bonis�e of Asheville, 'lorth carolin:1, .testi fied for
�ountain Convertency. She stated tb.at there are many people in 
the State with practical knovle:1Je regarding alterna tive energy, 
and the new =orporation sb.ould make ase of this pool of 
knowledge. She stated the cocporation can play a vital role in 
education regacding cenewables and encoucagement ::if their use. 
She fa vore:1 i p11blic oriented 9oard o f  Directors and an 
independent staff for the corpocation. 

11. Roger Weisman, of Chapel Rill, North Carolina, testified
for CHANGE, a Chapel Hill antinuclear group. Be commended the 
Commission for its proposal an d recommended that the 3oard of 
Directors have a majority ::if public members, and that all members 
of the Boar:1 ha ve technical expertise. He also advocated an 
independent sta!f of at least three persons for the corporation. 

12. Thomas :;unter, of Durha111, North Carolina, testified as a
representative of the �orth Car::ilina Piedmont Crescent Energy 
Project and tb.e Nocth Caroliaa Coalit ion for Renewable Energy 
Resources. ne ceco�mended brJad public representation on the 
Boar-i of Dice=tors, and stated that the corporation should have a 
limited li fe and an annual review of its activities. 
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13. O.eggi2 r.reen1100-:i, of Chapel Hill, North Carolina, and a
graduate s tu:ient, t�stified in favoc of foc!Dinq the AEC. f!e 
stated teat the �ssential role of tne AEC should be to Jtake funds 
a vailable to i'.:divi1uals, nonprofit or1a.nizations, small 
businesses, :n1 l'?cal govecn;aents 11ho ooerate s:11all progcalls 
wil.ich utilize decentralized water, wind, a_nd biological 
resources. 

1!1. B�n ::;cavely, of Raleigh, �orth Carolina, testified as 
Chairman of the '.forth Cacolina S olar. E nergy Associati :>n. f!e 
stated t� at basic research i; not the primacy need for solar 
energy dev-el-,pment, but cathec the need for commercial 
implementation thr-,ugh cooperative efforts bet11een the growi�g 
solar business ind the utilities. He stated that the !EC, in 
this regacd, could help stimulate public awareness and acceptance
thr ough deotonstr ation pr::igrams of ocdina cy appli::3.tions and take
the lead in estiblishing joint CJ:!lmer cialization efforts. 

15. Gary ?. Gumz, of Raleig-h, North Carolin a, testified on 
behalf o f  the ijorth Cacolina :oalition for Renewable Energy 
Resources. f!e testified in detail regarding the purpose of the 
proposed corpor1tion and stated that the AEC emphasize t�e 
devel·:>pmer.t 3.nd commercialization, of already proven altecnative 
energy reso,1r::es a.nd syste!lls . f!e testified that the corporation 
should have a S:!!all, full-time staff. 

16. Jo'[ce !\nderson, of Raleigh, North Carolina, ::n erqy 
Director for the League of �ome n Voters of North Carolina, 
testified in f1vor of forJtation of the AEC. The League proposed 
a 15-member Board of Directors 11ith nine of the directors to be 
froru the public sector. 

17. Geoffrey �ycoff, of Durhan, North Carolina ,  testified as a
representative ,f the People's Alliance and endors ed. the proposal 
to establish the AEC and also stated that a majority of the Board 
of Directors should be citizens not associated with utilities. 

18. Jesse Ri lev, of Charlott=!, North Carolina, testified as a
representatilfe ·Jf tne Carolina _8nvironmental Study Group. He 
endorsed th: formation of the AEC and made detailed 
recomruenda tions regarding the pucposes, functions, and structure 
of the proposed corporation. 

19. Dr. Lavon !?age, Preside!lt of the Conservation Council of
North Carolin¼, testified that ttie !EC must be independent and 
tr ee from the power com�anies. Re made numerous structural 
suggestions intended to accoQolish this purpose. For instance, 
he recommended that no utility employee or major stockholder 
serve on the Board of Directors, and that the AEC staff membecs 
be requirgd to sign a letter preventing them from accepting 
employment 11ith a utility ·Jr utility affiliate for one year after 
te rmination of am?loy:nent with the AEC. 

20. Dr. Geocge Reeves, Pcesident of Energy Control Company,
recommende<i that: tb.e public sh-:::iuld have majority contcol of t!J.e 



ELECTRICITY 

:u:c , acd that '!.t least t�ree :ne::iber5 of the !:card be "alte.r!la':i7e 
en ergy business communit7 ty?es.� 

21. Jerome fohl, ot 'l1.lei7h, �lortb. Carolina, and �ucl.ea=
�ngineering ��tension Soecialist at �orth �arolina State 
oni7ersity, testified as a customer of C?&L and as a Jorth 
Carolina tax?ayer. f1e testified that the commi ssion should 
furt her exaoine t'ie !JOssibility of having the regula ted utilities 
researcb., o.eveloo, and com11ercialize alternative enec::JY on an in
housa basis cather than setting up the lEC as a separate and 
possibly du?licative e nr.it7. 

22. William r.. Gettys, a lecturer in physics at IJNC-Asheville,
testified in favor of forming the AEC and stated that its role 
should be to encourage conservation and those energy alternatives 
that are al�eaiy economically 7iable. 

The follo,1in; witnesses testified on behal.f of the reg11lated 
electric utilities: Donald R. De nton, Vice-Presiient - �ar�eting 

for Duke Power Com9any; or. 1.'homas s. Elleman, Vice Presi.de nt 
of Nuclear Safety and Research a': Carolina !?over t Light C o119a ny; 
and R.O. �civer, V ice ?resi-lent of North Carolina Operations -
Vepco, for Vir;i.nia Blectric and Power Company. 

Each utility generall7 supporte1 the creation of a nonprofit 
corgoration to coordinate the aevel�pment of alternative energy 
resources ·,hi:h co11ld lesse!l tne increasing d emand for 
electricity in 1fortb. Carolina. �u�e and CPt:L offered S?ecific 
suggestions ra11r1i!lg the !or111ation o f  such a corporation. 

After the electric utilities oresented their comments, the 
Commission then heard testimony from local !ntervanors. 

Jack Aulis, Manager of �ember Relations for Electricities of 
Korth Carolina, testifi ed for tb.at organization. He stated that 
Electricit ies of �orth Carolina is a voluntar y, nonprofit 
associat ion created in 1q6s to serve t�e interests of Sorth 
Carolina's municipal electric s7st e111s and, of the 72 "electric 
cities" in the State, 66 are members. One of the largest such 
electric cities is E'ayetteville , vhic h is not a member. Be 
stated that muni=ipally ovned electric systems serve one million 
North Car olinians about 20� of the State's population - at 
retail. 

E lectricities supported creation of a nonprofit AEC vith a 15-
11e11ber Doard of Directors composed of six members repre senting 
el ectric p�wer entities, four re?resenting the State agencies 
most involved il electric energy, and five public members to be 
appointed by the Governor. SlectriCities suggested that the 1s: 
have an Sxecntive Committee of seven to nandle dav-to-dav 
business , ani l series of technical committ ees to be established 
by the board. �l.ectriC ities ;,r�pose1 making the sta!f of t:ie 
Korth Carolina ::nergy institute (�C?!) tne s-catt tor the cl.EC. 
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�r. lulis !lso stated that thos e !lectriCities �e�bers �hich 
receive vcolesale power fr:,� �ulte are how being =barged b y  ':lulce 
foe their :!ir share of contributions to the AZC and that, 
theref:,re, the ::'.O!llllli.ssi:,n should seelt such funds froC1 ')uke. rt 
was stated t:iat th.is situati:,n ar.ises from the basi.s on ..,b.ich 
Duke's present wholesale rates ver e developed in ?!RC Docket �o. 
?-78-415, �.:iecein it was stated in an approved settlement that 
the rate for Oulte' s mun cioal customers 11ou.l.d be the sa lie as tb.e 
Schedule r r!tes aoolicable to �orth Carolina's industrial 
customers. l::lectriCities contends tha·t beca o.se Duke •s industrial 
rates a?orove1 ia Docket tro. ::-7, Sub 262, contain an alternative 
energy surcharge, it follovs that Duke's Schedule 10 wholesale 
rate vhich is identical to the S chedule r rate, also contains 
such a surcharge. 

James j. ffubbard testified on behalf o� the Marth Carolina
Electric �e�bers hip Corporati:,n (MC��CJ. The NC��c recommended 
that before ! final collmitlleat is llade to forC1ing the AEC the 
Commission should con.si der vh.ether .the State's Energy Policy 
Council could 'perforll the functions of the corporation. The 
YC!!!c!C stated tint if a corporat'i:,n is formed, it suppoc-ts the 
Articles of Incorporation and Bylavs proposed by Duke P over 
Company except that thare should be three distin=t categories of 
membership on th?. Soard of Directors: the investor ovned 
utilities, cepresentstives of the public sector, an d 
rep re sen t:i ti ve s of the co nsu mi.ng ?Ubli=, NC EMC, and 
l!!lectrici ti�s. 

Or. L.A. (i!oy) 'il'inetrap testifi ed on behalf of the Duke Paculty 
Committee f:,r \ltec-nativ-=s to nuclear power. ee commende1. the 
Co1nission foe its orooosal. He stat e1 that the AEC should 
engage in the commerciali�ation of currently available eoergy 
supplies made t�rough grants or loans and edu cation of the public 
regarding alternative energ7 SU?plies. Be stated that the AEC 
should avoid basic research and focus heavilv on 
commercializati:,n of presently available energy alternatives. 

�ells l!!dtflem!n, a teachec- and energy consultant residing in 
Durham, testified on behalf of the Kudzn Alliaoce. Re testi:ied 
ge nerally in favoc- of the developllent of alternatives and 
renewable energy power and stated that the AEC shou.ld be helpful 
in that reg ard. Re testified that the development of alternative 
energy sources is in the best interest of the povet" companies, 
but that majority control of the corporation should be in the 
pub lie sec tor. 

The Public Staff and the Attorn ey General prefiled their 
comments, and b� stipulation these comments were copied int:, the 
record as if qiven orally fcJm the witness stand. 7he Public 
Staff supported the concept of an AEC and made specific 
recommendations rega rding the purpose and organization of the 
corporation. T�e Public Staff t'�commended that the Al!!C should 
fund development of e�isting or emerging technologies in contrast 
to basic long-term research. !he Public Staff recommended that 
t.b.e board of the corpot"ati?n should contain no more than 13 
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members so 3.S n::>t t.::> :iec'J!!le 11n11ieldl7, 3.nd sb.oul:l be structured 
to ensure 3.::=0•1:itability to the public. The !EC should b e  !l.\!ill 
public in nature i:i order to qualify as a recipient of Federal or 
corp:,ri\te qr?.nts. Of the 13 ::ie�bers, siic s hould be appointed by 
electric su;,pliers ,rnd se,,en 9ublic !!embers should be aopointed 
by the Governor. T!J.e ?!lblic St aff's orooosal also 111ade 
recommendations regarding �nnual review of the ·corporation and 
auditinq of t1a ::ocoontion, it::; funding, and its staffing. 

The Attorne y �enecal supported the concept of commercia lizing 
an d utilizing existing 'lltecn3.tive ener1y ta::hnologias, but 
propose1 th�t the function be carried out by a legislatively 
authorized corp::iration which inv::ilve1 electric suppliers, natural 
gas utilities, and petr'Jleu111 interests. 1b.e Attorney General 
stated that if 3.D AEC 11ere focme:l, its board should have less 
than 20 me�bers with a 111ajocity being public me111bers, a nd that 
the corporati::in shoul1 empha size the development and 
commercializati::>n of eicisting technologies as opposed to basic 
research. 

FINDINGS AND CONC LUSIO�IS 

I. IN OP.DER TO ccr�TAIL INCgEASED DE�AND fOR ELECTRICITY AND
TO OA!1f>E!l THE NEED FOR ELECTRIC JrILITY RATE INCRE\SES, TRER! IS
A NEED FOR GP.?.ATER DEVeLJ?�E NT AND COMMERCIALIZATION Of
ALTBRNATIVE fNERGY SOO!CES IM ioRrH CAROLINA.

Based on evidence received in the Commission's hearing in 
Docket )lo. E-100, Sub 35, on long- term e-lectric power forecasts 
and capacity �xpansion pla!ls, the gro11th in North Carolina's 
economv and t he resulting de111and for electrical pover 11ill 
signifi.c'lntly outpace the national average. Adequate, reliabh!, 
an d ceas onatly priced electricit? 111ust continue to be supplied if 
North Carolina is to ma intain its economic growth. 

Nev coal or nuclear generating plants built in recent years to 
meet increase1 po11er demands have been added at much greater 
costs than tb.:,se built in preceding years. costs of construction 
for generating •rnits 10 years ago averaged about !150/Kv, llhile 
the cost of plints 0011 being designed for the 1990s are estimated 
to exceed $1,500/Kll. The rapid increase in the cost of new 
generating capacity is partially responsible for increasing 
electric ca tes. 

To the extent that the need for additional ¢apacity is 
less ened, the need for rate increases can be curtailed. For this 
reason, this Commission has foe some time encouraged the 
utilities to explore load management and peak-load and time-of
day pricing, and will continue strong efforts in this directioe1. 
For the most pirt, however, these programs are primarily oriented 
t:,11ar d better utiliz'ltion of existing coal-fired and nuclear
fired caoacity. Too little emphasis is now being placed upon 
developing alternative energy sources vhich can be used in 
coordination vitb. power from the central generating stations.. 
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This Co,nmiS$ton believes that at both the State and national 
levels tiere is a greater need for the development of alternati7e 
energy tecnnol)gies. De vel:>pi!Ient and co:nercializati:,n can be 
best achievel :>!l a local b�sis which will allow for the adoption 
an d utilizati:,n :,: this State's resources t:, illeet Nort!l 
Ca rolina's soe:i.fi c needs. N:>rth Carolina b.as different 
renewable resource characteristics and different industrial, 
commercial, an1 rRsidentia l load characteristics tha!l :ither 
states, and ¼t the local level, reco gnition and em�hasis can be 
given t:, these di!ferences thr:iugh the interaction of utilities 
and their cust:>'.:lers. Further::'l:ire, localized testing by competent 
and vell recognized technica l entities in North Carolina may be 
necessary before ,nost :1orth Carolinians will accept a ne1t 
technology. Objective analysis a nd person-to-person technical 
assistance from utilities :,a local demonstration projects 
involvinJ direct solar, vood, vind , and biomass energy forms and 
energy storage systems could greatly accelerate their 
commerci'llization in 'lorth C arolina. 

As set forth in the last Duke rate Order and referred to in the 
recent C?f.L rite Order, some exam?les of alternative energy 
technol,:>gy ·•hic!l need further research, development, and possible 
commercializati:,n in :iorth Carolina are as follows: 

1. Investigation into the increased utilization ::>f wood
heaters �n1 furnaces 
electric svstems 
utili zation ;f these 
enhance the :iverall 
su�ply systems. 

to deter�ine the i mpact on the overall 
and develop means by which increased 
alternate ener gy sonrces can serve to 
efficiency and utilization of the alectric 

2. Development and demon stration of small 1100d !>oiler
systems, inclu1ing controls, which can be used by residential 
and commer:ial customers f:,c heating and by lar�er customers 
for cogeneration purposes to lover overall plant capacity 
requirements and improve load factor. 

3. Development and dem:,nstration of economic m�thods of
using 1arbage and other biomass as fuel sources in botb. lar ge 
and small boiler generating systems. 

4. Davelopment and demonstration of heat and cooling
storage systems, including controls, which can lover peak 
demand and improv9 load fact:ir. 

S. Develooment and demonstration of combined solar
(active ;ind/or passive) he:!.t stora:1e syste ms. 

6. Integration of low head hydroelectric generation 
systems into the electric systems. 

7. Research into potential stability, reliability, and
safety pr:>blems associated with widespread commercialization of 
cogene ca tion s ystam s. 
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a. Des ;n of control 5ystems to rrotect w orkers on the
electric suool systems =�o� b1ckflow :rom cogeneration systems 
wher. -'listribut on lines 1re out f::>r !llaintenance. 

9. Develooment an� de!llonstration of commercial nses for
11ast.e pr:>ducts :rom the combustion cycle. 

10. In�estigation into any potentially adverse 
environmental eftects of various alternative energy sourc�s. 

11. Develooment and demonstration of 
S!Stems and other-�ro grams vhi:h may be or become 

photovoltaic 
appr:>priate. 

II. THE co��ISS[ON co,cLUDES THAT IN ORpER TO ENCOURAGE THE
OEVELO_P:1ENT .\ND COll�ERCHLIZU'ION Ol' ALTERNATIVE ENERGY SOJRCES,
IT SHOIJLO .I\UTRO!'IIZE AND ENCOGRAGE THE ST1TE'S 11.\JOR ELECTRIC 
UTILITIZS TO JOB 'ii!Tff THE ST.\TE'S NONREGULATED ELECTRICITY 
SUPPLIERS TO FORM l NORTH C\ROL!Nl ALTERNATIVE ENERGY 
CORPORATION. 

The c:>ncept. of developing an innependent corporation devoted to 
demonstration oc the feasibility of various alternatives to using 
electrical energy resulted from the Commission's conclusions 
reached in recent Duke and CP&L rat e  hearings that North 
Carolina's utilities we ce not full y utilizing their collective 
resource capability in this area. The Commission moved 
expeditiously to ensure adequate initial funding for such an 
or ganization by :icst allowin1 Duke, the State's largest utility, 
and most recentl y allowing CP6L to begin collecting such funding 
in rates while the :ull concept :if sucb. a corporat ion vas being 
examined and other utility rate ca ses were being heard. 

The evidence received by the Commission in this doclcet is 
almost una ni�ous affirmative suo?JCt for the concept. The for�al 
p arties and ?Ublic witnesses have examined the potential 
cap abilities of such an organization and have made constructive 
suggest.ions a;; to its organiz ation, its operation, its 
objectives , and its name. 

There is general agreement that the forma tion of the 
Alternative Ener�y Corporation woaln have to be a voluntary 
action by the regulated and nonregulated electric utilities. Tb.e 
authority to mandate such formation is reserved for the General 
Assembl y. nowever, there is also agreement that the Commission 
has the authority to authorize and to encourag e the utilities 
which it regulates to take actions designed to improve utility 
service to consumers and reduce the need for future ra te 
increases an1 to aporove oc di;;approve expenditures for such 
actions. 

lihile it ap?e ars that the�e would be future benefits from 
combining the efforts of the ;;up?liers of all energy sources to 
Nor th Carolina, i::iclu(Hng coal, ;as, ofl, and electricity, the 
Commission concludes that such an organization 11o�ld require 
enabling legisla�ion. 
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'!'he Com111issi'.)n c:includes that it would be .::easonable f'.)r :1'.)::th 
Carolina's electricity supoliers, both regulated and unrequla te1, 
to j'.)in t:ige�ner tJ devel:ip s:iluti:ins to :iur electricity 
probler.is, t:i ;ir:illlote ,;ifficient uses of electricity, and t:i 
pr o!llote reiucel future load growth appropriate to the actual 
requ irements :if the State. It would not be appropriate f:ir sucn 
an organizati�n to eng1ge in the:iretical res earch or to duplicate 
research bein1 undertaken by national or regional agencies, 
although t�e :itaanization could ut ilize the research of t�:ise 
agencies. 

ih�le the devel:ioment and comm etcialization of alternative 
energy sources Jn a iocalized basis could possibly be achie ved by 
increased ic-bouse funding and development within the individual 
utilities, the :::immission believes that a joint effort on the 
part of the State's raguLi.ted and nonregulated suppliers is !llore 
likely to be pr:idnctiv e in that it will a void costly dupl icati:in 
of effort and will allow the pooling of the expertise and 
funding. 

If t�e utiliti es serving 'lorth Carolina vish t:i join together 
voluntarilv to olan, coordinate, undertake, and carry out joint 
programs f:ir the development and dem onstration of alternative 
energy sources an1 conservati:in �etho ds which will reduce 
electricitv de�and and increase the efficiencv of the use of 
electrical.energy, and this is accomol ished in a reasonable and 
effectiv e mannec with ap;>I:-,pri:i.te representa tion of interests and 
control of its actions, the Com�ission should appcov e such 
expenditures. 

The Commissi:>n concludes t hat Cl?&l, Dulce, Vep::o, and "ianta:hala 
should be pec!Ditted to join \lith the State's municipal electric 
suppliers 3..nd electcic 11embershi? coopeo.tives to for:1 a £,!;!asi 
public nonprofit corporation tJ engage in joint alternative 
energy rese:i.r:h, development, and co1:1mer cialization. This 
corporati,:in shou ld be known as the North Carolina Altecnative 
Energy corporation. Thr::>ngh this corporation, there can be a 
mecger :if oriv:i.te and public interests which ..,ill directly 
benefit electric ratepayers by decreasing rate increases which 
would other..,ise occur. 

By authorizing the u tilities to form a corpocation whose 
objective is to ceduce gr:iwth in electric p ovec demand, the 
Commission has acted ..,holly within its po..,ers to fix reasonable 
rates and requ ire reasonable service. 

By authocizinJ the formation of the AEC, the Commission is 
carrying out th.? Legislative p:,licies enunciated in the Public 
otilities �ct of 1963, 'olhich reads as follows: 

62-2. Declaration of policy. - U?on investiga ti::in, it has 
been deter�ined that the rates, services and operations of public 
utilities as iefined herein, a ffected vith the public interest 
and that the availability of an a dequate and reliable supply of 
electric power ani natural gas to the people, economy and 
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govern�Gnt of 1?cth Carolina 
is hereby ieclared to be 
Carolina: 

�5 a Jatter of oublic polic7. rt 
tb.e f:>Olic:, of the State of �orth 

(1) l'o pro7iie fair c�aula!:.ioa of ,>nblic 'ltilities i.1 !:.!le
i.1t erest of the ?Uhl!�:

(2) To oro:no te tle inhereat adv antage of regulated public
utilities;

(3) To �!!!.?.!� ad�cruate, reliable and economical utilitv
service to all of the citizeas and residents of the State:

(!.I) To provi:ie just and reasonable rates and charges :or 
public utility services �ithout unjust discri�ination, 
undue preferences or advantages, or unfair or destractive 
competitive practices and f2�ist�nt �i!� loi!,3.-S� 
:nanaae:nent and conser�ation of efferg� resources bv 
avoiding wast?.ful, unecoaom1c and inefficieat 1� of 
fill�L,�: 

(SJ To eacourag e  and pro�ote harmoay betYeen public utilities, 
their users and the environlllent: 

(6) To f::ister the continued secvice of public utilities on a
well-planned and coordinated basis tlat is consistent with
the level of energy needed foe the protect ion of pu:ilic
health and safety and for the prom::ition of the general
welfare is expressed io. the State energy polic7:

(7) To seek !:.o adjust the rate of i=ovth of regulated eoerg7
supply Eacilities serving the State to the ,>olicy
reauiraments of state11ide develoolllent; and

(9) To - coooerate <Jith -:ithec states and "Jith the federal
gover�ment in promoting and coor1inating interstate and
intnstate ?ablic atility service and reliability of
public utility ecer11 supply.

To these enis, therefore, authority shall be vested iin the 
North Carolina Utilities Commission t::i regnlate public utilities 
generally, their rate5, servi=es and operations , and �heir 
exoansion i� relation to lon�-te�:n enera7 conservation and 
manaqe�ent policie s and statewide develoo:nent reauirements, and 
in the lllanner and in accordance with the oolicies set forth in 
this Chapter. �othing in this Chapter shall be construed t::> 
imply any extension of Otilities Commission regulator:, 
jurisdiction over any industry oc enterprise that is not subject 
to the rega.latory ju..risdiction :if said Comciission. (1963, c. 
1165, s. 1; 1975, c. 877, s. 2.) (e2phasis added) 

The Commission concludes that once the ne·• coroorati-::in has been 
formed, it is ::lear that· transfer of reasonabie research a!ld 
developcient e�pense funds by utility suppliers to the corporatioa 
as a porove-1 b '! the Co111:nission or the respective boa eds of 
unregulated suppliers is a vali1 method for expenditure :if suc.!i 
approved resear::h and development expenses. The cases approving 
reasonable expenses for research and development relating to 
rates and services are numerous, and reasonable e�penditures foe 
this purpose ice properly inclu dable in the cost of ser7ice of 
utilities. for instance the Coc:nissioa has aopr::ived 
contributions Dade to the !::lectric Power Research Institu·te br 
Duke, C?&L, and Vepco. 
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To the enant ':hat :·1nds c:,Llacted fro!ll electric cateoavers are 
spent foe tb.e bene.Eit of all citizens, as oppose-: t:? tb.e· direct 
benefit of aLactric :1tepa'.7ec-:;, legiti:nate questions :ia7 be 
raised as t:, •,b.ethec ':b.e ca':e is in effect 1 b:i: f:,r the ;eneral 
.el=are. ?or t1is c�:1.son, in authorizing t!le .\3:, the COID!llission 
has taken care t::, ensure that all expenditures �ade b? the 
c:,rporatio n 11ill direc�l7 inure to the benefit of t!le elect:ic 
ratepayers 1100 ·suo!JlY the f·nding. F'utuce reviews of the 
activities o: the corporatio� by this Com�ission will be 1Dade to 
deter:nine whether this ?Ui:posa is being achiavad.. 

III. THE c�,�ISSION CONCLUDES THAT TSE NORTH CAEOLI�i\ 
ALTERNATIVE Ell?:RGY CORPOR.\T ION S ROlJLD BE CREAT�O IN ACCORD A NC::! 
'iiIT!i TRE i\RTICLES OF INCO:!PO�P,TIO!f ANO BYLA'i1S ATTACHED HERETO AS 
EXHIBIT !. 

In order t:, allow tb.e expeditioas formation of such a 
corporat ion, and t::, ensure that the authorization to form an i\2C 
is done in 1 manner consistent 11ith the needs and objectives 
heretofore discussed, the :0�1Dission concludes that the 
corporation sh::>uld �e for1De� by means of filing the attached 
Articles of Incorporation and subsequent adopti::>n of the attached 
Bylaws. T�ese �rticles and Bylaws contain provisions regarding 
corporate purposes, direct::>rs, membership, and fnnding 11hich have 
been carefull7 considered by tb.e �:>m1Dission and which are based 
upon the following findings an1 conclnsions: 

A. ccaPORA':E PO RPOS 2S

The corporate purposes set forth in the !rti=les :,f 
Illcorporat ion should be as follo11s: 

To the end :,f moderating t he rate of growth in electric power 
demand and developing the moce efficient uses of energy 
resources, thi; corpon.tion will promo te or fund, or assist in 
pro1Doting or funding, oc enqage in, projects, programs, and 
applied research, 1evelopment and demonstration, designed and 
intended to accom!)lish, or t:, assist in accomplisning, any one ::,r 
more of the Eollo11ing o bjectives: 

l. The oc omotion, support, research, developme·nt, 
delD::>nstrat ion, · ::,r co1D1Dercialization of alternative s to electric 
power as a source of energy which may be used w ithin the State of 
North Carolina; 

2. The or:,'llotion , suoooct , research, damons·trati on, :,r 
development of methods by whic� electric power can be produced 
more economically; 

3. The pro,oti on of load management and conservati:,n in a
manner that inpcoves syste!ll l:,ad factors and the efficient use of 
energy; 
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�- �ie educatiJn ind inforning of consumers in t�e use anc 
benefits of altirnativ� energy sJurces, cons ervat ion, and load 
illanageillent; a!'l-i 

5. �he moner�t ion :or tne future cost of ele ctric uti�itv
service avail1ble or to be available to users of electricit7 
vithin tne State of Sorth Carolina. 

E. THE BOARD O? OI3ZCTO?S O? raE ARC

The purposes o! tbe corporation vill be carried oat bv tie 
Board of DirectJrs vhich has the pover and discretion to 2nage 
the affairs of the Corporation. I!'I de termining structure for the 
Soard of Directors, the Co�mi3sion has been guided by the 
folloving criter ia: 

1. The size of the boarn 3b.oald not be unrieldv, and sho uld.
allow for necision illa�ing vithJut the necessity ·of nu�erous 
execut ive coillmittees. iith a board of li�ited size, each of tie 
board members =an become completely familiar vith the policies 
and operations Jf the corporation; 

2. The board should be strnct ured to ensure public 
accounta�ilit7 and ?Ublic confidence. The board should receive 
the benefit ·of e�pertise frJn the six electric suooliers, bat 
should not �e dominated by such suppliers; 

·· 

3. The boar, should be sufficiently ��1 ?ablic in nature to
quali!7 as a recipient fJr Federal or corporate grants; and 

ij_ The board should contain an odd number of members so  as �o 
avoid po ssible stalemates. 

With these para!l!o unt cJnsi�erations in mind, the Commission 
concludes that the board should have 13 members; vith six members 
being a ppointe1 by the re�ul'l.ted and nonregulated electri=ity 
suppliers, and the remaining seven me�bers being public :11embers 
appointed by the Governer. Dulce, CP&L, 'Tepco, �antahala, 
!:!lectriCities of �orth Carolina, aad tb.e llorth Carolina Zlectric 
Mem bership Corporation sho uld each be entitle1 to appoint ?ne 
director each to a one-year term. 

The Governor 
follov ing teems: 
tvo years, 'l.t11. 
their respective 

sh?uld appoint the seven public directors to the 
tb..ree for a term of one year, tvo for a ter:11 of 
tvo for a ter:11 ?f three years , and t�ereafter 

suc= essors should each serve thre-year ter�s. 

The pu blic directors should be prohibited from hoBing any 
employment or financial interest in �ny of the electric 
suppliers, or their affili:3.tes, and should be ?rohibited from 
holding any empl?y;:ient or financi'l.l inte rest in 'l.!H c::>ncern ::>r 
venture vhi=h is eng�ge d in doing business vit� these suppliers 
or vith the Alternative En�rgy :orporation. 
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Tlle G-over:ioc- s!:'.'.lt!l:. .nake '::ie a[)p0intJ1ents to tne boar:i .:i t;iat 
be is th� C�ief !:xecuti7e Officer o: t�e State and he s the 
electe� pf:ici al c�ac-ged with. the ulti:iate respon sibility oc- t�e 
en ergr ['Olic::.es of <:ne St ate. :iequesting tb.e :;overnor t :,,a�e 
tb.ese �p['oint�eo.ts is consist�nt �itb. the appointi7e ?o-ers 
accor:ied to tb.e G:ivernor b.,. E:i:ecutive or:.er stat-ite and 
constitutional provisions in th.is Stat e witb. respect to J1any 
ot b.er boards, co;;: t:1 iss ions, and agenci es. 

C. REVP-� OE' CORPORAr'= ACT!'l!r!ZS

:!•ren tb.ougb. t1e c,:,roorati.::>n is structured to oro7iie for ou:ilic 
accountability, tb.e Comt:1ission beli eves that· the corporation 
should unnergo an annu al review of its activities b7 tb.e 
Commission at tha load fo�ecast hearings. The corporation shoul:i 
also have an annua l  audit made of its finances. This ,ill 
further ensure tb.at rate?ayer funds are e:xpended only f·'.JC' ?C:l?eC' 
corpora te p 11rposas. 

O. IIE.:iBERSnI P !NO E'UND�l1E'lf! lt C:L\!IG'ES

Pursuant t.:i Cnapt ec- 55.a. o: the :;eneral Statutes, i: a nonpcofit 
corporation llas J1embers, fundamental coc-[)orate :b.anges J1ust be 
aoproved bv t!:i.e me:nbers. Ther:efoc-e, io. oc-der to ensure th.at no 
f��damental.cnanges io. the cOC'?OC'ation (dissolution, e:i:tensio�, 
ilerger, or the s.ale, le?..se, oc- exch.ange of tlle coi:?oc-ation 's 
assets) are �a�e ,ith.out the aocro7al of the Utilities Com�ission 
as r epc-esentatives of tb.e genec-al public interest, the �c-ticl2s 
of !ncorooratioo. sh-:,�ld oc-ovi:ie tn•t the c,:,c-poc-ati:in has :nem:iers 
and th.at.these �e:nb�rs be the seven Utilities Com:nissioners. 

The Commission conc ludes th.at 0011 those suppliers vb.o 
contribute i:::i the fundio.g of tne coc-pocation should be entitled 
to membershio on the 3o¼rd of Dir ectors. Contributions of the 
p articip ating· c-egu lated electc-ic suppliec-s should be on the 
equit able basis oE a standard a mount pee- K,b. of sales. T1e 
amount of .003567¢/Kwh detec-mined to be r:esponsible for: Duke and 
CP&L in their recent c-ate c ases is a c-easonable a3oant. 

Recognizing th.at it 11oald be impractic al t::i require 100� 
pa rticipation by tb.e members of �lectriCities ao.d tb.e North 
Carolina Electc-ic '1embership Corpoc- ation, the Commission 
con clu des that their requic-ed contc-ibution shouli b e  60� of tb.e 
amount derive1 by multiplying .003567t/Kvh ti:nes th.e numbec- :,f 
kilowatt-hours sold bv all of the cit ies which are �embers of 
Electricities a.nd by all t:ie :oopec-atives wb.i:h a::-e·:11elllber s -:,f 
the �orth Cac-olin• Electric '1e:11bershi[' Coc-poc-atio� The 
Colllmission c oncludes that it would be io.equitable to allow these 
organizations to pac-':ic ipate as sup?liers 11ith.ou t requic-ing a 
minimum contr:ibution from theo. 

In o�der: to :i.llow elec tricities and the !IC?/'!C adeqnat-e ti:11e 'tO 

obt aio. the necessary authorization f or funding Ee-om their 
respective �embec-s and qovec-o.ing boards and in order to give each 
regul ated utility time to ,:,btain r:eguested rate increases to 
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cover funding of the AEC, the Commission concludes that it should 
allow all suppliers to participate on the Board of Directors 
until July 1, 1981, irrespective of contributions to the 
corporation, but thereafter to allow participation only upon 
their payment of the required contributions. 

In regard to contributions to be made by Electricities to the 
North Carolina Alternative Energy Corporation, and whether the 
Commission shouid seek such funds from Duke for reason that they 
are collecting an alternative energy •�urcharge• in the present 
wholesale rate, the Commission concludes that this is a matter 
for the parties and the FERC, rather than this Commission, in the 
determination of wholesale rates. 

E. POWERS OF THE BOARD

Except to the extent that the Commission will review funding of 
the corporation and approve any fundamental changes to the 
Articles of Incorporation, the management of the business and 
affairs of the corporation should be vested solely in the Board 
of Directors. The Board should control the selection of 
projects, contractors, and the disbursement of funds for the 
corporation. 

The board should also have complete discretion as to staffing, 
including their compensation, except that no member of the staff 
should be an employee of or have a financial interest in one of 
the six supplier members or any concern doing business with these 
suppliers. No staff member should be an employee of or have a 
financial interest in any party of entity contracting with the 
AEC. 

F. DURATION

The Commission concludes that the Articles of Incorporation 
should provide for the duration of the corporation to �xtend 
through 1985. It is believed that the value of the Corporation 
can be properly evaluated during this period, and that its life 
can be extended, if desired. Further, the desirability of 
expanding the scope of the corporation to include other suppliers 
of energy can be properly considered by the Legislature. This 
would place the ultimate decision in the hands of the duly 
elected representatives of the people of North Carolina as to 
whether the corporation should be continued, expanded, curtailed, 
or terminated. 

G. COMPENSATION OF DIRECTORS

The Board of Directors should not compensate directors for 
their services but should provide for the reimbursement of any 
expense incurred by the directors in performing their duties. 
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MEETINGS OF DI�ECTORS 

The Board of Directors should have meetings at least every 
three months at times, dates, and places designated by the 
Chairman of the Soard. The 9ylaws of the corporation should 
authorize informal action by the Board. 

I. OFFICERS

The corporation should have officers to be elected by the Soard 
of Directors and to perform duties granted them by the Articles 
of Incorporation or assigned to them by the 3oard of Directors. 

IT IS, THEREFORE, ORDERED: 

l. That Duke Power Company, Carolina Power & Light Company,
Virginia Electric and Power Company, and Nantahala Power & Light 
Company be, and hereby are, encour.aged and authorited to suppo::-t 
and participate in the formation of the North Carolina 
Alternative Energy Corporation to be formed using the forms of 
Articles of Incorporation and Bylaws which are attached he::-eto as 
Exhibit A. 

2. That Electricities of North Carolina as re·presentative of
the State's municipal elect::-icity distributors, and the Noc-th 
Carolina Electric Membership Corporation as representative of the 
State's cooperative electricity suppliers are requested t� 
participate in the formation of said corporation in the manner 
and to the extent set forth in the Articles of Incorporation. 

3. That the Honorable James B. Hunt, Jr., Governor of the 
State of North Carolina, is to be served with a copy of this Order 
and he is requested to appoint seven public directors to the 
Board of Directors of said corporation within 30 days after he 
receives notice that the Articles of Incorporation have been 
filed with the Secretary of State. 

4. That the Incorporators designated in the Articles of 
Incorporation within seven (7) days of the issuance of this Order 
execute the Articles of Incorporation and file the same with the 
North Carolina Secretary of State; that immediately upon filing 
the Articles of Incorporation the Incorporators shall send a 
notice that they have been filed along with an executed original 
copy of the Articles to the Governor, the Utilities Commission, 
the Public Staff, Electricities of North Carolina, North Carolina 
Electric Membership Corporation, Duke Power Company, Carolina 
Power & Light Company, Virginia Electric & Power Company, and 
Nantahala Power & Light Company. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 11th day of April 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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ie, the undarsigned natural peC'sons of t.he age of tYenty-one 
years or mora, acting as incorporators for the ;,u.rpose of 
creating a nonprofit corporation under t.he lavs of the State ot 
North Carolina, as  contained in :hapter SSA of the General 
Statutes of North Carol ina, entitled Neon-Profit Corooration 
Act, n and the several amendments thereto, do heraby set forth: 

,ll!..Ig] 
illU 

ARTICLE 
OUtP,TION 

AP.TICt R 
CORPORATE 
PU!!?OS=!S 

ARTICLE 
Ire e1BE R� 

1. 

2. 

3. 

tl. 

The naiae of the corpora tion is North C�lina 
!ltecnativ� Rne!l!_Coroontion ---------

The period of :lantion of the cocporation shall 
be until D���!��-11�=8�5 _________ _ 
(!!ay be- perpet:ial or for a li:aited per:iod) 

The corp,:,r:i.te purposes set forth ill the Articles 
of· Incoroorati:>n 3hould be as follows: 
To the end of �oderating the rate of growth in 
electric power :leman d and developing the 2ore 
efficient uses of energy resources, this 
corooration ·,ill promote or ta-n<i, or assist in 
pro�oting or funding, or engage in, projects, 
programs, anrl. ap;,lied research, development, 
and demonstration, designed and intended to 
accompl ish, or t,:, assist ill a::o■plishi ng, any 
one or more :,f t he following objec:tives: 

(1) T.he prom-o-tion, support, rasearch, 
development, demonstration, or 
commercialization of  alternati�es to electric 
pover as a source of energy vhich may be used 
within the State o f  Sorth Carolina; 

(2) Tl!.e promotion, support, re search, 
demonstration, or development of met.hods by 
which. electric power can be produced more 
economically; 

(3) The promotion of load managesent and
conservation in a manner t.b.at improves system 
load factors and the efficient ase of energy: 

(") The edu cation and informing of 
consusers in the use and benefits of 
alternative energy sou.rces, conservation, and 
load manage�ent; an d 

(5) The mO<ieration of the future cost of
electric utility service available or to be 
available to users of electricity within the 
State of Yorth Carolina. 
SECTIO� 1. Q.!U_ilass of ,e�bers; Who Shall he 

�embers: The Corporation shall have only 
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one class Jf members. The �embers sb.all 
be those persons vho are the members ,: 
the ttorth Caro lina Otilities commission as 
representatives of the general pu blic 
interest. eacb. sucb. Commissioner shall be 
a member of th.is corporation for only so 
long as he or sne holds office as such a 
Co11missiJner. Each nev commissioner, upon 
taking office as such, shall automatically 
become a 1e11ber of this corporation. 

SECT�ON 2.fm!iU-�M-Ya:�igqts ?f �e�be;s: 
The members shall have no property rights 
in the corporation or its assets. The 
members, in their capacity as such, shall 
have no vote or con trol .ri th respect to 
the maaaqeaent of the affairs · of the 
Corporation. ?he members shall not 
participate or vot e in the election or 
appointaent of tb.e directors or officers 
of the Corporation. 

The rigb.t of the 1e11bers to vote is and 
shall be limited to the following four 
matters: 

(A) ::a.ch member shall be entitled to vote
at an annual or special :aeeting of the
members upon any amendment to tb.ese
Articles of Incorporation which Amendment
has beu propos ed by the Board of
Directors in the manner provided by  lav.
No proposed .l.:llendment to these Artie les of
Incorporation shall be adopted Unless and
until two-thirds of tb.e members vote in
favor Jf its adoption.

(B) Each member shall be entitled to vote
at an annual or special meeting o! tb.e
members upon any resolution of the Board
of Directors adopting a proposed plan of
merger or consolidation. Ho proposed plan
to merge or consolidate this Corporation
shall be adopted or implemented anless and
until such bas been  adopted by receiving
at least two-thirds of the votes of the 
members entitled to vote �t the meeting of
the members wher e such plan of 111erger or 
consolidation is considered.

(C) Zach :ne:Dber s hall be entitled to vote 
at an annual or special meeting of the 
members upon any resolati on of tile Board
of Directo rs recommending the sale, lease,
exc !la nge, mortgage, pledge, or other
dispositi,n JE all, or su bstantiall! all,
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of �i� orooert7 and assets of ti�s 
corporation. The riqh.t to 'IOte acc::,ried 
to the nembers 07 the foregoing santenca 
shall not ertend to resolutions or a�ions 
taien br the Soard of �irectors in order 
t::, fuad, in vb.ole or i.n part, one or 11ore 
programs vb.icb. are ,ithin the scope of the 
corporat e purposes set forth in tb.ese 
Articles and the phras� "otb.er 
disposition," as. it is used in tlus 
paragrapb. of this Section of tb.ese 
�rticles, sb.all be construed ac:ordingl7. 
No propos ed sale� lease, exchange, 
mortgage, pledge, or other disposition of 
all, or substantially all, of t.b.e property 
and ass et3 of the· corporation shall be 
e!!ectuated nnless and nntil suc!1 orooosal 
has been appr::,v-ed by at leas·t t·o10- thir:is 
_of tb.e v-otes entitled to be cast :,y the 
members �t the meeting of  the ;embers
where sucb. proposal is considered. 

(D) Each m e2ber shall be entitled to 7ote
at an aanual or sp ecia.l meet ing of the
;embers upon any resolution of the 9oard
of Directors of tb.e Coc?ontion
recomme!lding tb.a t tb.e Corpon.ti::>n be
70l!lnta ril•r dissol7ed. T�er e shall !:e no
v-olnntary ·dissoluti�n ::,f the cor?oration
unless and until the r esol11ticn of the
aou:d .::,f Directors of ta.e Cor::,oration
proposing sue� b.as receiv-ed tb.e approving
votes of at least tqo-tluris of tile votes
of the :e-1 bers entitled to be cast at t.�e
meeting of the me:bers vhere such pro?osal
is consider ed.

(El �cb. member shall be entitled to 7ote 
at an annual or special :1eeting of t!le 
members upon any resolution of tb.e s ca.rd 
of Directors of tile Cocporati,:,n 
rsco�mendin g that the period of duration 
of the corporation be extended. Thet"e 
sh.all be no ext ension of tb.e duration of 
the Cor?::,ration unless and until the 
resolution of th e Beard of Di.rectors of 
tile Corp::,ration proposing snch b.as 
cecei'led t.b.s approtl!lg v::,tes of at least 
tvo-thir:i3 of the v-otes of the membErs 
entitled to be cast at the =e�ting of th.e 
members vaere such proposa.l is considered. 

SEC'HC!I 3. Soecial_:!e etjJJgsof _'.1e!!!bers: Special 
meetings of the 11.embers-of the Corpocation 
u.7 be called by any th.ree illel!bers ·::>r at
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thR request of the Chairman of t�e Soar:l 
of Directors of the Corporation. 

SECTION 1. �umber -of Oirectocs: The tb.ree 
inc'lcp'>t'ators of this Cor?oration shall 
serve as its initial Soard of Directocs 
until tne directors !)rovided f::ir 
hereinafter, or a majority of them, have 
been appointed in the manner hereinafter 
pcovi1ed. The first meeting of the Soard 
of Directors shall be heB within 30 days 
aftec a �ajority of the Directors provided 
for hecein have been aooointed. There 
shall be a maximum of "ihirteen (13) 
Directors of this corooration, vho shall 
be appointed in the manner hereinafter 
specified. The numbec of Direct::irs and 
the manner:- of their appointment shall not 
be changed except by Ame ndment of these 
Articles. 

SECTIO!l 2. ?11blj.c Directors: There sb.all be 
seven (7) Public Directocs of this 
Corooration each of whom shall be 
appointed to such office by the Governor 
of the State of tlorth car::ilina. The seven 
Public Dicectors s hall be appointed to the 
follo,.ing initial terms beginning June 1, 
1980: tht'ee for one year each: two fot' two 
years each; and two for three years each 
and each shall secve until hi s or her 
death, re�ignation, retirement, removal, 
or until his or her s uccessor is selected 
and qualifies. After serving their 
initial terms, e ach director or successor 
shall serve for a term of three years or 
until his or her death, resignation, 
retirecient, removal, or until his or her 
successor is selected and qualifies. In 
order to be qualified to be appointed as a 
Public Director a person may not be 
employed by any electric utility company, 
or employed by Electricities of North 
Carolina, or be employed by North Carolina 
Electric �embership Corporation or by any 
business concern which in turn is doing 
business bf any of the fore1oing, or is 
doing business with the North Carolina 
Alternative Energy corporation. 

SECTION 3. Recommendations Regardina \oooint
ment of Public Directors: At any ti�e 
there shall be 3ne or more vacancies in 
the Public Director seats on the Board �f 
Directors of the Corporation, the Pub lic 
Staff �ortn Carolina Utilities 
Commissi::ia shall, ann any !forth Carolinian 
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<lesiring t'.l c.:, so, may, ti:"Sely submit its, 
his, or her recommendation to the Governor 
of 'l:,r-r.h ::1.r:,lina for his c'>nsiderati:,n in 
fillinq :1.ny such vacancy or vacancies. 

SEC't'IO!I u. r�r:!!t __ '.lf_O.;.&].ce _and '1echanics of 
!\oooint!!len.!; ___ and_ 'lemoval of Public 
nirect:,rs: Each Public Director shall be 
anp,inted by �eans of the Gov ernor of the 
State :,f �orth car:,lina certifying in 
writing his or her appointment to the 
Secretary of the corporati on. Any Public 
Director �ay be removed for cause by  the 
Governor :,f the State of �orth Carolina, 
by the -;:,vern or certifying in writing t:, 
the secretary of the Corporation that such 
Public Direct:,r ha s been removed by the 
Govern:,r. 

Each of the initial seven Puolic Directors 
shall take :,f�ice i mmediatelv uoon the 
Govern or of the State of North Car:Jlina 
certifying his or her appointment a s  such 
to the ini tial three D irect:>rs and 
incorporat,rs provided for in these 
Artic les. 

The app:,intment or removal of any Public 
Direct:,r vhich occurs after the first 
meeting of the Board of Direct,rs shall 
become effective i;nmediately upon the 
Governor of the State of North car:>lina 
certifying in vritinq such appointment or 
removal to the Secretary or Chariman of 
the Board :,f  the Corporation. 

SECT!Ot1 5. Dir_g_ct.2rs Feoresenting Rg_fil�ted 
Electric _.2\!.ooliers Serving in North 
C!lrolin�: Until July 1, 1981, each of the 
electric utilit! c ompanies generating and 
selling electricity in North Carolina and 
subject to regulation by the North 
Carolina Utilities Commission, to vit, 
Duke Power Company, Virginia Electric and 
Power C:,;npany, Carolina l?ower & Light 
Company, �a ntahala Power & Light Company 
shall be entitled to appoint one member to 
the Board of Directors of this 
Corporati:)[l. After July 1, 199 1, only 
those electric utility companies w hich are 
making c:,ntributions to the Corporation in 
the foll:,ving manner and to the follo11ing 
extent shall be entitled to have a 
director c:,ntinue to serve on the 3oard or 
to continu� to appoint :1. director to the 
eoard: 
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The recuir�d contribution for each of said 
regulated electric utilities shall be 
quarterly payments by :hat utility to the 
Corporation in an amount �hich shall be 
equal to .003567 cents ?er kilowatt-hour 
(.003567&/K�h) times the number of 
kilowatt• hours of electricity sold by it 
dt retail to North Carolina customers 
during that quarterly period. Each such 
quarterly payment shall be made no lacer 
than sixty (60) days after the end of each 
quarterly period. 

•cor=ec�ec by E==ata Creer catec Apr�l 17,
1980.

SECTION 6. Director Representinq ElectriCities 
of North Carollna: Untll July I, 1981, 
flectrlClties of North Carolina shall be 
entitled to appoint one director to serve 
on the Soard of Directors 'of this 
Corporation. After July l, 1981, 
Electricities of North Carolina shall be 
entitled to have a director continue to 
serve on the Board or to continue to 
appoint a director to the Soard only in 
the event that it is contributing to the 
funding of this Cor?oration in the manner 
and to the extent as follows: �he 
required contribution :or �lectriCities of 
North Carolina shall be quarterly payments 
by it to the Corporation in an amount 
which shall be no less than sixty percent 
(60%) of the amount derived by multiplying 
.003567 cents per kilowatt-hour 
(.003567&/Kwh) times the number of 
kilowatt-hours of electricity sold by all 
of the cities which are members of 
Electricities of North Carolina during 
that quarterly period. Each such 
quarterly payment shall be made no later 
than sixty (60) days after the end of each 
quarterly period. 

SECTION 7. Director Representing North Carolin� 
Electric Membershio Corooration: Until 
July t, 1981, North Carol:na �lectric 
Membership shall be entitled to appoint 
one director to serve on the 3oard of 
Directors of this Corporation. After 
July l, 1981, North Carolina Electric 
Membership Corporation shall be entitled 
to have a director continue to serve on 
the Board or to appoint a cirector to 
serve on the Board only �n t�e event that 
Lt is contributing to t�e funding of this 
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Cor?oration in t�e �anner and to ��e 
exten: as follows: T�e requ:red 
concribution of the �orth Carolina 
Electric Membershi? Cor?oration sha:: be 
quarterly ?ayments by it to :he 
Cor?oration in an amount which sha:l be no 
less than sixty 9ercenc (50%) ot the 
amount which is derived by multiply:ng 
,003567 cents oer �ilowatt-hours 
(.003567&/�wh} times the number of 
kilowatt-hours of elactricitv sold in 
North Carolina during that · quarterly 
period by all of the cooperatives which 
are members of the Nortp Carolina Electric 
Membershi? Corporation. Each such 
quarterly payment shall be made no later 
than sixty (60) days after the end oE each 
quarterly period. 

SECTION 8. Term of Office and Mechanics of 
the Aooointment and Removal of the 
Directors Representing Electric Suooliers 
Serving in North Carolina: Each regulated 
electric utility described in SECTION 5 
and the entities described in SECTIONS 6 
and 7 shall appoint its initial director 
to the Soard by :he written certi:ication 
of its President or Chief Executive 
Officer to the initial three directors and 
incorporators of the Corporation, 
specifying the nane of the ?erson thus 
appointed. The term of each director 
initially appointed by any electric 
supplier shall end upon the date which is 
the first anniversary of the first meeting 
of the Board of Directors. Each shall 
hold office for a term of one year or 
until his or her death, resignation, 
retirement, removal, or until his or her 
successor is selected; provided, however, 
no person thus appointed shall continue to 
serve as a director if the entity 
appointing him or her has not or is not 
making the contribution to the funding of 
the Corporation required and specified by 
the applicable provisions of these 
Articles setting forth the contribution 
required to be made by that particular 
entity. Appointments of each of the 
directors representing the electric 
suppliers which ace mace at any time after 
the first meeting of the Soard of 
Directors of the Corporation shall be m de 
by the President or Chief Execut ve 
Officer oE such electric suppl er 
certifyi�g such a��oint�ent in writing to 
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the Secretary or Chairman of the Board of 
this Corporation. 

Any director appointed by an electric 
supplier entitled to appoint such may be 
removed at any time with or without cause 
.by means of the President or Chief 
Executive Officer of the entity which 
appointed him certifying such removal in 
writing to the Secretary or Chairman of 
the Board of this Corporation. 

SECTION 9. Powers of the Board: Except to the 
extent as may be specifically limited 
herein the management of the business· and 
affairs of the Corporation shall be vested 
solely in the Board of Directors. 

The Board of Directors shall not employ, 
nor cause or permit any officer or agent 
of this Corporation to employ, any person 
who is to be a paid employee of this 
Corporation if such person is employed or 
financially interested in any electric 
utility serving in this State or who is 
employed by Electricities of North 
Carolina or who is employed by North 
Carolina Electric Membership Corporation. 
Moreover, no employee of the Corporation 
shall hold any other full-time employment 
of any type nor shall any such employee 
have any part-time employment or financial 
interest in any concern or venture which 
is engaged in doing business with any 
electric utility supplier, this 
Corporation, or any party or entity 
contracting with this Corporation. 
Nothing in the foregoing two sentences 
shall be construed to limit the power of 
the Board to employ such permanent staff 
of this Corporation as may be determined 
by the Board to be desirable and necessary 
in order to conduct the business of the 
Corporation nor shall the foregoing three 
sentences be construed as prohibiting the 
Corporation from employing or contracting 
with any business concern or entity, 
including any electric supplier, for a 
purpose consistent with the corporate 
purposes of this Corporation. 

The Board of Directors shall not invest 
nor cause or permit or allow any funds of 
the Corporation to be invested in any 
investment media otber than the following: 
interest bearing federally insured bank 
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accounts or certificates of deposit, 
direct obligations of the United States 
government or obligations guaranteed by 
either the government of the United States 
or any of its agencies or by the State of 
North Carolina or any of its agencies or 
subdivisions, as such other media as the 
Treasurer of North Carolina is permitted 
to invest public funds in. This provision 
relates solely to the investment of the 
funds of the Corporation which are not 
then to be expended in carrying out the 
purposes of the Corporation as stated in 
these Articles and nothing herein shall be 
construed to limit or preclude any 
expenditure, grant, or gift which is made 
in order to carry out such purposes of 
this Corporation. 

SECTION 10. Quorum and Voting: A majority of 
the number of directors who then hold 
office as such ·shall constitute a quorum 
for the transaction of business. 

Each director shall be entitled to cast 
one vote on any matter which shall come 
before the Board. Voting by a director 
shall be as prescribed by the Bylaws. 

The act of the majority of the directors 
present at a meeting at which a quorum is 
present shall be the act of the Board of 
Directors, except when the act of a 
greater number is required by law or by 
the provisions of these Articles. 

SECTION 11- Meetings: The Board of Directors 
shall meet at least once every three 
months and shall meet at such additional 
times as may be provided for in the 
Bylaws. 

In addition to any provision relating to 
such which may appear in the Bylaws of the 
Corporation, the Chairman of the Board may 
call special meetings of the Board by 
giving at least seven days' advance 
written notice of the time, date, and 
place thereof to each member of the Board. 
The Chairman of the Board, if present, 
shall preside over meetings of the Board 
of Directors. 

The address of the initial registered office of 
the Corporation is as follows: 
Street address (If none so state).,....,-,-_____ _ 
P.O. Box 991, Room 501, Dobbs Building 
city or Town __ R�a�l�e�i�g�h _____________ _
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County Wake, North Carolina 27602 

The name of the initial registered agent of the 
Corporation at the above address is 
Mr. Robert P. Gruber 
The number of directors constituting the 
initial Board of Directors shall-be three (3), 
and the names and addresses (including street 
and number, if any) of the persons who are to 
serve as directors until the first meeting of 
the Corporation or until their successors are 
appointed in the manner provided in ARTICLE 5 
hereof, are: 

STREET ADDRESS CITY OR TOWN 
(if none, so state) 

Mr. James E. Gibson, Jr. 6006 Sentinel Dr. Raleish, N.C. 27609 
27�08 Mr. Robert P. Gru6er 2no Riddick Dr. Ra!eisfi, N.C. 

Mr. G. ciark CramEton 708 Coventry Ct. Raleish, N.C. 27609 

ARTICLE 8. 
INC OR PORA TORS 

NAME 

The names and addresses (including street and 
number, if any) of all the incorporators are: 

STREET ADDRESS CITY OR TOWN 
( if none, so state) 

Mr. James E. Gibson, Jr. 6006 Sentinel Dr. Raleigh, N.C. 27609 
Mr. Robert P. Gruber 2730 Riddick Dr. Raleish, N.C. 27608 
Mr. G. ciark Crameton 708 Coventry Ct. Raleish, N.C. 27609 

ARTICLE 9. 
POWERS 

ARTICLE 10. 
RESTRICTIONS 
AND 
REQUIREMENTS 

In addition to the powers granted corporations 
under the laws of the State of North Carolina, 
the Corporation shall have full power and 
authority by action of its Board of Directors, 
as it deems necessary or desirable from time to 
time, to appoint such persons (who are not 
Board members) as it may cr.oose to various 
Technical Committees and accord to such 
Technical Committees the power to make such 
investigations, studies, or analyses as the 
Board may specify and to make such reports back 
to the Board as the Board might request. 

*SECTION 1. Particieation in Annual Review by
Utilities Commission: The members of the 
Board of Directors of the Corporation, 
beginning in 1981, shall appear at least 
once annually before the North Carolina 
Utilities Commission if invited by that 
Commission to do so and shall participate 
as witnesses in any proceeding which is 
scheduled by that Commission for the 
purpose, in whole or in part, of reviewing 
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the activ:ties and progress of the 
Corporation. 

SECTION 2. Annual �udit: The Board of Directors 
shall cause an annual audit of the 
Corporation's financial affairs and 
dealings to be made by a certified public 
accounting firm and shall annually file 
copies of the resulting audit report with 
the Governor of the State of North 
Carolina, the North Carolina Utilities 
Co111111ission, and the Public Staff of the 
North Carolina Utilities Commission. 

SECTION 3. Annual Recort: The Board of 
Directors shall also c�use to be prepared 
each year an annual report of its 
activities and projects and programs 
funded and undertaken during the year and 
shall annually file copies of the same 
with the Governor of the State of North 
Carolina, the North Carolina Utilities 
Commission, and the Public Staff of the 
North Carolina Utilities Commission. 

SECTION 4. Chairman of the Board1 The Soard 
of Directors shall elect a Chairman from 
their number. The Chairman shall be one 
of the Public Directors who has been 
appointed to the Board by the Governor of 
the State o� North Carolina. The Chairman 
of the Board shall if present preside over 
all meetings of the Soard of Directors. 

UPON DISTRIBUTIONS ANO DISSOC.UTION OR C.IQUIOATION 
REQU!�EO TO ENSURE THE TAX EXEMPT STATUS OF THE 

No part of the net earnings of the Corporation 
shall inure to the benefit of or be 
distributable to its directors, officers, or 
other private persons, including electric 
supplier corporations and associations, except 
that the Corporation shall be authorized and 
empowered to make such payments, grants, gif�s, 
and distributions as shall be necessary and 
appropriate to promote and carry out the 
corporate purposes as set forth in these 
Articles of Incorporation. Notwithstanding any 
other provision of these Articles of 
Incorporation, the Corporation shall not carry 
on any activities not permitted to be carried 
on by a corporation exempt from Federal income 
tax under Section 501 (c) (3) of the Internal 
Revenue Code of lt54, as amended. 

Upon the dissolution or final liquidation of 
the Corporation, in the manner provided in 
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these Articles and applicable provisions of the 
N.C. Nonprofit Corporation Act, the Board of 
Directors shall, after paying or making 
provisions for the payment of all of the 
liabilities of the Corporation, dispose of all 
of the assets of the Corporation exclusively 
for the purposes of the Corporation in such 
manner, or to such organization or 
organizations organized and operated 
exclusively for scientific or educational 
purposes and exempt from Federal income taxes 
under Section SOl(c) (3) of the Internal Revenue 
Code of 1954 (or the corresponding provision of 
any future United States tax laws), as the 
Board of Directors shall have recommended to 
the members of the Corporation and which 
recommendation shall have received the 
requisite approval of the members of the 
Corporation as .required by the provisions of 
these Articles and applicable provisions of the 
North Carolina Nonprofit Corporation Act. 
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I�r T!::ST!"�:J�Y ;;HE?.:':O:', we b.ave her-aunt::, set o ur hands, tnis the 
_______ �?: oE 1£lll, �.D. 19�1• 

(SE� Ll 

STATE Of _____ :;!Qrth Carolina 
COONTY OF --------�a�e ____ _ 

This is to �rti fy t hat on th-a _______ da y of Aoril, A. D. 19�Q. 
before me, a lt!!�£L£Y.l:!1.ic peno nally app�ared Mr. James !. 
Gibson, Jr., jr. Robert P. Gruber, ?nd Mr. �- Clark Crampton vho, 
I am satisfiei, !re the persons aam ed in and vho executed the 
foregoing Art icles "Jf Incorporati,:,n, and r having first made 
knovn to them the contents thereof, they Jid each acknowledge 
that they signed and delivered· tne sallle a s  their voluntary act 
and deed for tha uses and ?Urposes therein expressed. 

In Testimony Whereof, r have here�nto set my hand and offic ial 
seal, this the ______ day of �E�il, A.O. 19..§_Q. 

(L.S.) (Notary Public) 

�y Commission �xpires� 

•Insert anv provisions desired to be included in the Articles ,:,f
Incorporation such as: regulation of internal affairs of the
corporat ion, any mat�ers required to be set forth in the 
Byla•,s, etc. See Chapter SSA of the General Statutes. 
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3!!.\11S 
') f 

/IORTH C\!'CL �ti,\ U.T ER:HTIVE 
Ell��GY :o�pog,\TIO� 

itti�l.§1 I 
::Jf fi£M 

SECTIO� 1. ��ingi2�1 '):fice: Tne principal office of toe 
C orporation sllall be at i-uch locatbn.Yithin tb.e State of llortb. 
C arolina as the aoard of Directors shall select. 

SECTIOtl 2. ft!Ui�tertl Off_ig�: rb.e registered office of the 
Corporati'Jn required by la.,, �o be maintaineg in t he State of 
North C11rolina mav be, !:>ut: need not be, identical llitb. tb.e 
Principal offi:::e. 

A!H' lf1.:LH 
BOARD OF DIRECTORS 

SECTION 1. �2!£�usation: The Board of Directors may not 
compensate di::e:::tors for their ser'l'ices as such but 111ay provide 
for the o�vment of some or all of the reasonable expenses 
actually incurrad by directors in at�ending any meeting of the 
Board, committ�e J1eetings, or in the perfor11ance of their 
official duties as members of tb.e BJard of Directors. 

AP.TICLLHl 
lEETINGS OE_DI�ECTOP.S 

SECTION 1. ��:l!!lli Ouarterlv ���j;i_ng§: The Board of Directors 
sb.all meet at least once every three montl\s, at such times, 
dates, and places as shall be designated by the Cb.airillan -:,f th.e 
Board . Written notice of the ti!De, dat e, and place of such 
qu arterly Soar� meetings s hall be given to each director at le ast 
fourteen ( 111) h. 1s in advan ce of the meeting date. 

SECTION 2. Other ?e,:rular '.1eetings: The Soard of Directors may 
provide, by res.:>luti:rn, the dates, times, an d places for the 
holding of other re�ular meetings llithout other notice than such 
re solution . 

SECTION 3. S0.§1£.ial '.1eetings: Special meetings of the Board of 
Directors may be called by or at the vritten request of the 
Chairman -,f tile Board, or of :toy three directors, being filed 
vith the Se::r:!tiry of the Corporation. 

SECTION u. �otice of 
of Directors ;ay-be held 
required t7 Section 2 
days• advance notice. 

;!�ti!).!,H: Regular meetings of tb.e Board 
llithout notice other than the resolution 

of Article IV, if all direc t::irs have 1U 

At least se•ren :lays before a si:,ecial l!eeting, notice thereof 
shall be giv,rn :,y any usual means of communicati::in. Such notice 
need not si:,e:::ifv the puroose foe- vhicb. t he meeting is called. 
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lttendanc� ::>y ! �irector at a neetin g shall constitute a wa iver 
of not ice o: such �eeting, excqpt �here a director attends a 
meeting :or tie e�oreS$ ?Uroose of objecting to the transaction 
:,f any �usiness bl'!c.a•tsP. t:b.e l!leeting i s  not lawfully calle1. 

SSC'!'!ON 5. 2�2£��= A majori t7 of the directors holding :,f:ice 
a s  orovi1e1 in the Articl es of I!lcoroorat i,?n shall c:->nstitute a 
quorum for th� transaction of b�siness at any meeting of the 
Bo ard '.)f DirectJrs: pro vided, however, tb.e provisions ::>f the 
Articles of Incorporation vitb r esp ect to any particular vote 
requ ired to take acti::>n shall be con trolli ng. 

SE:CTIOII 6. In�ormal A.cti-Jn l2..! Di1:ect.2.£.2: Any action taken by 
the Board members which is not c:,ntr�ry to tb.e provisions of the 
Articles of Incorporation and the North Carolina Nonprofit 
Corporati'.)n A.ct with::>ut a meeting sha ll ne vertheless be Boar1 

action if �ri tt en consen t to the action in question is signed by 
at least tb.e nuraber of directors wh::> would be required t::> take 
such action iE it were taken at an actu al meeting of tb.e Boar-i 
an d filed with the Secretary of the corpora tion to be kept in the 
Corporate :1in•1te Book, whether d:,ne before or after the action is 
taken; provided writt en notice ?f the inf?rmal action �ust be 
given to e�ch Board member five days prior to the taking of such 
informal action. 

SECTION 1. tl!!]llil= '!:he offic ers of the Corpora tion shall 
consist of a !?resident and C hairman of the Board, a Secretary, a 
Trea surer, a Vi:e President, an1 such other officers as the B oard 
may designate fto'll time to time. .a.ny tvo or more offices 111ay be 
held by the iame person, e�cept the offices of Chairman of the 
Bo ard, President , and Secretary. 

SEC?ION 2. ElP.ction and '!'er:!!: Thoe officers of the Corporation 
shall be eV�ct?.-l by the 3oarti of Oirect-ors for a term ::>f one year 
initially at th.� first meeting :,f the Bo a.rd and thereafter on the 
anniv ersary of such first meetings. Each offi=er shall hold 
office •mtil !li s death ,  resignation, retirement, removal, ::>r 
until his successor is elected and �u alifies. 

SECTION 3. Comoe nsation: l'he Bo ard of Directors 11ay not 
co11p ensate officers for their services as such. 

SECTION 4. Out ie�: The officers elected by the Board of 
Directors shall ;>erform such duti es, if any, as are granted them 
by the Articles of Incor;,on.tion, or as are assigned to them by 
the Board of Directors. 

SECTIO� 5. Va:a1nci�2: \ vacancy in any el ectric office beca u.se 
of death, resigne.tion, ret ire::ient, or otherwise may be filled by 
the Board o: Oirectors fjr the unexpired portion of the term ::>f 
said office; ?COVided, however, a vacanq in tb.e office of 
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Ch ai!::man of t:-..e 9'.)ard shall be filled only by¼ ?ublic Oiractn· 
vh o was a?pointed bv toe G'.)vernor. 

A.? "'I:L::: V 

:21111£�.,-J&'�'s�-�HE�Ks. A.,o �Ol!D� 

s�cr IO� 1. s:;2n.U:.ss.!2: The 3,nrd of Directors 11a y 
officer or offi:ars, agent or agents, to e nter into 
or to execute ¼nd 1eliver ?.ny instru ment on 
Corporation, and such auth•Jrity may be general or 
specific inst¼a:es. 

authorize any 
aay contr act 
behalf of tb.e 

confined t:> 

SECT"COll 2. L:>'!.ns: No loans shall be contracted on behalf of 
the Corpor¼tion-ind n'.) evi1ences of indebtedn�ss shall be issued 
in its n al!le. 

SECTION .1. �lli�ls..2 ill Drifts: .,11 checks, drafts, or other 
orders for the payment of money issued in the name of the 
Cor�oration sh¼ll bP. signed by such officer or officers, agent or 
agents, of t he :orp,:rr'\tion and in suc-h lllanner ¼S shall fr:a time 

to time be determined by resolution of  the Bo ard o f  Directors. 

SECTION u. g�Q.2i!�: �11 funds o f  the corporation not 
othervise P.�pl:iyed shall be deposited from time to tillle to the 
creclit of the Corpoc-ati?n in such depositoc-ies and in such 
accounts is the Boac-1 of Dic-ect:irs shall direct, subject to the 
applicable c-estrictioos set forth in the lrtic les of 
In corpor :ttion. 

SECT"CON 5. �i£!§: The aoard Jf Directors may accept on beh alf 
of the Corpon. tion any c:>n tr ibution, gift, bequest , or devise. 

ARTICJ.JL!1 
"C'IDEi!!lq_E,,lCA TION 

The Boac-d of Directoc-s �av elec t to purchase and Maint ain 
insurance on behalf of any persbn vho w as or is a director, 
officer, or agent of the Corpor:ttion against any liability 
asserted ag1inst or incurred by such person in such capacity or 
arising out of such person's st atus as a di.rector, officer, OC' 
agent of the Corp•:>C''ltiJn. In the event the B oard does not 
pur chase insur:1nce, as aforesaid, th.e indesnification of any 
person who was :ir is a direct:ir, officer, or agent of the 
Corporation shall be 1s provide1 by the North Carolina Nonprofit 
Act. 

.�RTI::LE VII 
��LLAtlEOUS 

SECTIO?I 1. Se'\l� �he corponte seal of the Coc-poration shall 
consist of tvo-=oncentric circles betveen which is the name of 
the Corooc-ati?n and in the center of vhich is inscribed the 
corpoc-ate �ame 'ind such seal, as impressed oa ths margin hec-eof, 
is hereby :tdopted as the corporate seal of the Corporation. 
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S:'.CTIO!I 2. ·•�i.,er o: "l'.ltice: :�henever any notice is required 
to be given to �ny .Urector un:ler th.e pt:-?visions :,f the tlortn 
Carolina Mon�r:,eit �orooratioo �ct or under the provisions of the 
Bylaws ): this :orp'.lrat ion, � �aiver thereof in writing si1ned by 
the person or o�rsons entitled to such notice, whether before or 
after th.e ti:ne stated ther-;ii n, shall be equivalent t o  the giving 
of su ch notice. 

SECT10!1 3 • .!i!!s!lil�ts: These By lavs 2ay be at tered, a11ended, 
or repealed by the 8oar1 of Directors by resolution adopted by a 
tvo-thirds vote of the directors in office, at any 11eeting of the 
directors, vb.ether such be a regular or special meeting. 
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DOCKET NO. S-100, SUB 37 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter ot' 
Establishment ot' a North Carolina 
Alternative Energy Corporation 

ORDER AUTHOR IZING 
TRANSFER OF FONDS 

BY THE COMMISSION: Consistent with .the Commission Order 
ot' April 11, 1980, issued in this docket, Articles ot' 
Incorporation ot' the North Carolina Alternative Energy 
Corporation were t'iled with the North Carolina Secretary or 
State on April 18 1 1980. Subsequently, in tpe manner set 
forth in the Articles or Incorporation, appointments were 
made to the Board ot' Director s or the North Carolina 
Alternative Energy Corporation, and the t'irst meeting ot' 
said Board was held on June 26, 1980. At such meeting Dr. 
Jimmy J. Wortman was elected Chairman ot' the Board ot' 
Di rec tors. 

By letter dated July 14, 1980, Dr. Wortman requested that 
the Commission authorize Duke Power Company and Carolina 
Power & Light Company to transfer the balance or runds 
presently held on behalf or the ·North Carolina Alternative 
E nergy Corporation (AE C) to said Corporation. The 
Commission being or the opinion that good cause exists ror 
the authorizing or said transfer or runds 

IT IS, THEREFORE, ORDERED as follows: 

1. That Duke Power Company and Carolina Power & Light
Company be and hereby are authorized to transfer immediately 
(within C'ive days Crom the issuance date of this orde-r) the 
balance or runds' presently accrued as or May 31, 1980 and 
held on behalf' or the North Carolina Alternative Energy 
Corporation to said Corporation. It is rurther authorized 
that t'uture transfer or funds be made monthly on or before 
the 1st day of the second month following the month ror 
which such funds are accrued. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 17th day or July 1980. 

(SEAL.) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chier Clerk 
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Inrormation Required to Monitor Activity 
in Construction Wqrk in Progress 

ORDER ADOPTING 
QUARTER!..! REPORT 

BY THE C OMMISSION: The Commission has berore it ror 

considera tion adoption or a quarterly report to be used in 
monitoring the activity and level or construction work in 
progress or the three major electric utilities. This report 
was presented by the Publi c Starr at the Commission's 
regul ar Monday Conrerence on February 18, 1980. The Publi c 
Starr has dis cussed this r-eport with Duke Power Company, 
Carolina Power & L.ight Company, and Virginia Electric and 
Power �ompany, The report has been modiried to include all 
suggestions made by these companie:!i. The companies and the 
Public Starr agree that the repor-t should be due 115 days 
rrom the end or the reporting quarter and that the first 
report will be due for the quarter ended March 31, 1980. 

The Commiss ion concl udes tha t it is in the publi c 
interest ror the companies to report on a quarterly basis 
the activity in construction work in progress and that the 
report att ached as Appendix A to this Order will provide 
the inrormation needed to monitor CWIP. With the •inclusion 
or CWIP in rate base the Commission believes this report 
will provide a very meaningrul basis ror evaluating the 
l evel or activity and a starting point in evaluating the 
reasons ror changes in costs and del ays in projects under 
construction. 

IT rs. THEREFO'RE, ORDERED: 

1. That Duke, CP&L, and Vepco rile with the Chief Cl erk
or the Commission 115 days arter the end of each quarter six 
copies or the report attached herto as Appendix A. 

2. That the rirst report shall be due on May 15, 1980.

ISSUED BY ORDER OF THE C OMMISSION, 
This the 6th day or March 1980. 

NORTH CAROL.INA UTILI TIES C OMMISSION 
(SEAL.) Sandra J, Webster, Chief Cl erk 

NO TE: For Appendix A, see official Order in the Office or 

the Chief Cl erk, 
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DOCKET NO . E-100, SUB 38 

BEFORE THE NORTH CAROLINA UTILITIES C OMMISSION 

In the Matter or

Information Required to Monitor Activit y 
in Construction Work in Progress 

ERRATA 
ORDER 

BY THE C OMMISS.ION: The Order Adopting Quarterly Report 
issued by this Commission in Docket No. E-100, Sub 38, on 
March 6, 1980, required that, beginnin& May 15, 1980, Duke, 
CP&L, and Vepco file with the Chier Clerk or the Commission 
�5 days after the end or each quarter six copies or the 
report attached thereto as Appendix A, Appendix A 
prescribed the format t'or an analysis or construction work 
in progress including AFUDC . Schedule 3, reporting 
instruction 1 (h) of this report, instructs Vepco to exclude 
cost-free capital from instructions 1 (c), (d), (e), �nd (1') 
in calculating the AFUDC rate. However, pursuant to Item 2 
01' this Commission Order issued in Docket No, E-100, Sub 27, 
on June 27, 1977, Vepco is required to ·calculate .,FUDC using 
the formula prescribed by the Virginia State Corporation 
Commission. Therefore, Vepco should utilize the AFUDC 
me thod prescribed by the Vir ginia State Corporation 
Commission in caluclating the AFUDC rate required in the 
repor-t in Appendix A or the Commission Order of March 6, 
1 980. 

IT IS, THEREFO RE, ORD ERED : 

1. That Vepco be excluded rrom reporting instr uction 
1 (h) on Schedule 3 of Appendix A or this Commission Order 
Adopting Quarterly Report issued March 6, 1980. 

ISSUED BY ORDER OF THE C OMMISSIO N, 
This the 10th day or April 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief Clerk 
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BEFORE THE NORTH CAROi.IN A UTILITIES COMMISSIO N 

In the Matter or 
Virginia Electric ) ORDER APPROVING PARTICIPATION 
and Power Company ,) OF VEPCO IN NUC LEAR ELECTRIC 

) IN SURAN CE LIMITED 
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BY THE COMMISSIO N: On March 27, 1980, Virginia Electric 
and Power Company (Vepco) ri led "Application For Authority 
to Obtain Insurance ror Replacement Power in the Event or 
Accidental Outages or Nuclear Units." In this.. application 
Vepco requested that it be authoriz�d to b-.come a member or 
N uclear Electric In suranc e Limited (HEIi.), a mutual 
insurance company incorporated under the laws or B ermuda and 
created to provide in surance ror replacement power cost s 
resulting from a nuclear accident. The application alleged 
that such insurance, which is not otherwise available, is 
intended to spread the risk or replacement powe r costs over 
the entire nuclear electric utility industry, and thereby 
avoid a severe burden ror any single utility. 

On April II, 1980, the Publi c Starr riled "Motion 
Requesting Delay or Action on Appli cations" and requested 
the Commis sion to "delay any action on Vepco's application 
in this docket until such time as the matter has been 
thoroughly examined in Duke's pending rate case" (Docket 
N o. E-7, Sub 289). On June 25, 1980, Applicant riled 
"Motion to Amend Appli cation" to reflect that utilities 
pr ocuring in suranc e under NEIi. w ould have an init ial 
commitment to the program or one year, rather than the 
three-year commitl!lent recited in the original application. 
On July 21, 1980, Vepco filed "Response to Public Starr 
Motion" and renewed it s prayer that the Commission approve 
the Company's participation in NEIi.. 

On October 7, 1980, following issuance or a Notice or 

Decision on September 30, 1980, the Commission issued in 
Docket No. E-7, Sub 289, an "Order Granting Partial Increase 
in Rate s." In that Order the Commis sion care rully 
considered evidence orrered by Duke and cross-examination by 
the intervenors pertaining to NEIi., and concluded that it 
was in the best interest or the Company and its customers to 
permit Duke to participate in the formation and operation or 
NEIi.. The Commission further concluded that the tirst
year 's premium in the amount or $3 ,200,000 should be 
included in the test year cost ot service. 

Based on the foregoing, the Commis sion concludes that it 
is in the best interest or Vepoo and it s customers that it 
participate in NEIi. and -that it should authorize Vepco to 
take such steps as may reasonably be required ot it to 
become a member ot Nuclear Electric In suranc e Limited as 
described in Appendix A to its application tiled in Docket 
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No. e-22, Sub 253, which was subsequently closed and the 
application transrerred to Docket No. E-100, Sub 39. 

IT IS, THEREFORE, ORD !::RED 
Power Company be authorized 
reasonably be required ot' it 
Electric Insurance Limited as 
application. 

that Virginia Electric and 
to take such steps as may 

to become a member at' Nuclear 
described in Appendix A to its 

ISSUED BY ORD ER OF THE COMMISSION. 
This the 22nd day at' October 1980. 

(SE AL) 
NORTH CAROLIN A UTILITIES COMMISSION 
Sandra J. Webster, Chi�t' Clerk 
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DOCKET NO. G-100, SUB 21 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

I n  the Matter or

Rulemaking Proceeding Concerning 
Load Growth Policies or North Carolina 
G as Distrib ution Utility Company 

ORDER MODIFYING 
REPORTING 
REQUIREMENT 

BY THE COMMISSION: By Order iss ued January 25, 1979, in 
the above docket, the Commission modiried the rules ror the 
connection or new customers by natural gas companies. By 
r urther Order, iss ued March 20, 1979, the requirement ror 
case-by-case approval for the addition or new industrial 
customers was eliminated. However, said order required each 
company to rile a quarterly report or customers and load 
attachments made purs uant to this order; ror customers below 

Priority 2, the report was to include the capital cost to 
connect said customers. The Commission is or the opinion 
that the reporting or capital cost for customer additions is 
no longer necessary. 

IT IS, THEREFORE, ORDERED that the reporting of capital 
costs or connecting new customers shall n o  longer be 
required in the quarte�ly reports of customers and load 
a ttachments made p urs uant to the Commission Order of 
March 20, 1979. 

ISSUED BY ORDER OF THE COMMISSION, 
This the 27th day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. G-100, SUB 38 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter or 
Establishing a Policy ror 
Nonexempt Industrial Boiler 
Fuel Users - Rates and Benerits 

ORDER A PPROVING 
TARIFFS, REQUIRING 
REFILING 

BY THE COMMISSION: On November 7, 1979, the Commiss ion 
issued an Order in this Docket establishing a rinal rule 
whereby certain industrial customers who use natural gas as 
boiler ruel will be charged a surcharge by their gas utility 
ror the incremental cost or such gas, up to the point where 
their ultimate purchase price ror natural gas is equal to 
the alternate ruel cost as determined pursuant to 
section 2 04(e) or NGPA. The rinal rule established a 
mechanism to retain any bene rit result ing rrom the 
implementation or new rates ror nonexe.mpt industrial boiler 
ruel users within the State or North Carolina. 

On December 27, 1979, the Federal Energy Regulatory 
Commission (FERC) issued Orde� No. 49-A in Docket RM79-14 in 
response to the petit ion:, which were riled requesting 
rehearing or clarirication or Order No. 49 in said Docket. 
Order No. 49 contained rinal regulations implementing the 
incremental pricing program mandated by the NGPA. At the 
time or issuance or Order No. 49, the FERC issued a proposal 
t o  extend the small boiler exempt ion to racilit ies 
constructed since the enactment or the NGPA and this 
proposal was noticed as Docket No. RM79-48. FERC, in Order 
No. 49-A, states that although public hearings ·were held, 
the record developed as a result or these hearings was not 
surricient to allow a ruling on the "new" small boiler 
exemption. FERC determined that a rurther notice should be 
issued in Docket No. RM79-48 on the proposed rulemaking 
concerning "new" boiler exemptions. 

The Commission, upon the recommendation or the Public 
Starr, is or the opinion that until FERC issues an Order 
concerning "new" small boiler exemptions, all industrial 
boiler ruel customers in racilities constructed since the 
enactment or NGPA (November 9, 1978) cannot be exempted on 
the basis or being a small boiler user. This will arrect 
those customers classiried in the North Carolina Utilities 
Commission priorities 2 .1 and 3 .2. The Commis:sion is also 
or the opinion that the tarirfs as riled by Public Service 
Company or North Carolina, Inc., be approved. 

IT IS, THEREFORE, ORDERED: 

1. That the tarirrs riled by Public Service Company or

North Carolina, Inc., on January 211, 1980, to be erfective 
on February 5, 1980, be, and hereby are, approved. 
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2. That North Carolina Natural Gas Corporation; 
Piedmont Natural Gas Company, Inc.; North Caroli�a Gas 
Service, Division or Pennsylvania & Southern Gas Company; 
and Onited Cities Gas Company be, and hereby are, required 
to tile tarit't's to be et't'ective on one day's notice upon 
receipt or this Order reflecting the rates nonexempt boiler 
t'uel industrial users in priorities 2.1 and 3.2 are required 
to pay t'or incrementally priced boiler ruel. 

ISSOED BY ORDER OF THE COMMISSION. 
This the 30th day or January 1980. 

( SEAi..) 
NORTH CAROI..INA OTILITIES C OMMISSION 
Sharon c. Credle, Deput� Clerk 



130 GENERAL ORDERS 

DOCKET NO. G-100, SUB 38 

BEFORE THE NORTH CAROLINA UTILITIES COMM ISSION 

In the Matter ot' 
Establishing a Policy tor 
Non-exempt Industrial Boiler 
Fuel Users - Rate� and Benefits 

ORDER 
REVIS ING 
RULE 

BY THE COMM ISSION: On November 7, 1979, the Commission 
issued its "Or der Establishing Final Rule; Appr oving 
Tariffs; Requiring Notice" in Docket No. G-100, Sub 38. On 
December 4, 1979, the North Carolina Textile Manufacturers 
Association, Inc. (NCTMA), tiled Notice ot Appeal and 
E xceptions to this Order, and requested further hearing. On 
December 13, 1979, the Commission issued an Order calling 
t'or oral arguments on the exceptions of NCTMA on .Fr iday, 
February 1, 1979. Subsequently, the Commission rescheduled 
the oral argument tor Fr iday, February 15, 1980. 

At the appointed time, oral arguments were heard by the 
full Commission on behalf on NCTMA, Piedmont Natural Gas 
Company, United Citie:i Gas Company, P ennsylvania. & Southern 
Gas Company, P ublic Service Company ot North Carolina, Inc., 
and the Public Start of the North Carolina Ut ilities 
Commission. Based on the record in this proceeding, the 
Commission is of the opinion that Rule R6-71 should include 
several additional conditions. 

IT IS, THEREFORE, ORD ERED that Rule R6-71 is hereby 
revised as set forth in Exhibit A. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 18th day ot March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Web:iter, Chief Cleric 

EXHIBIT A 
Revised 3 /18/80 

REVISED RULE R6-71. PROCEDURES APPLICABLE TO FUNDS 
COLLECTED FROM NON-EXEMPT BO ILER FUEL USERS 

SCOPE : Thi:, Rule :,hall apply to the sale ot natural gas 
to industr ial customer:, tor consumption in a boiler fuel 
t'acili·ty which is not exempt from the incremental pr icing 
provisions ot the Natural Gas Policy Act of 1979 (hereafter 
"non-exempt boiler fuel facility") and which 1:i served under 
a tariff established tor non-exempt boiler fuel. 

OPERATION: In any month where a natural gas company 
sells gas to an industrial customer for use in a non-exempt 
boiler fuel facility and bills the customer at the FERC 
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determined ceiling price, the difference 'oetween the rate 
charged under P ara grap h (a) of the di s trib uto r's 
incrementally priced boiler t'uel tarit'f and the rate the 
non-exempt industrial customer would have been charged, 
under Paragraph (b) ot' such rate shall be placed in a 
deferred account by the Company when received from the 
cu.stomer, and interest shall be paid by the Company on such 
deferred amounts. On a semi-annual basis, the balance in 
t his a ccount sha ll be included a s  an ot't's e t  t o  
Transcontinenta l Gas Pipe Line Corporation's semi-annual"PG A 
increases (September 1 and March 1 ). This benefit shall be 
flowed through in the succeeding period on all gas sold 
other than gas sold for consumption in non-exempt boiler 
fuel fa ci lit ies or on gas sold to such cla ss(e s )  of 
customer(s) as ordered by the Commission. 

CONDITIONS: 
this Rule: 

The following conditions are applicable to 

(1) Any exemptions or administrative reli ef which the
FERC or other federa l agency may allow under federal 
administration ot' Tit le II shall apply under this Rule. 

(2 ) This Rule shall automatically terminate upon 
termination or rep eal of the federal plan. 

(3) This Rule appli es to No. 6 t'uel oil price levels at 
the present time; if the rule goes to other t'uel prices by 
operation ot' law or regulation, the Commission will promptly 
require notice of said other fuel price level to customers, 
and any party shall have a right to prote st and request 
invest'igation and hearing on said other fuel prices, but 
said other fuel prices would remain in et't'ect pending such 
protest, investigation and hearing, and it' the Commission 
should alter or amend the rule or such other fuel prices, 
the Commission's Order would be prosepective only. 

( 11) The definitions of "exempt" and 
shall be the same under this .Rule as 
federal regulations. 

"non-exempt" uses 
contained in the 

(5) Any user who obtains an exemption or adjustment
pursuant to Section 5O2(c) of NGPA at the federal level will 
be accorded such reli ef under this Rule. 
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DOCKET NO. G-100, StlB �O 

BEFORE THE NORTH CAROLINA UTILITIES C OMMISSION 

In the Matter or

Order Establishing Unirorm Procedures ror Rerund-) ORDER 
ing Overcollection� to Customers Who Are Entitled) REQUIRING 
to Same and Establishing Interest Thereon ) REFUND 

BY THE C OMMISSION: The Commission is in receipt or

reports rrom Transcontinental Gas Pipeline Company (Transco) 
in which they advise that the North Carolina operating 
natural gas utilities have received rerunds in excess or $18 
million as a result or a settlement agreement berore the 
Federal Energy Regulatory Commission in RP76-136, RP77-108, 
et al. The rates allowed by this Commission which created 
these rerunds cover the period rrom January 1, 1978, through 
November 30, 1979. The Publi c Starr requested that each gas 
utility rile a statement setting rorth how they proposed to 
r1ow these rerunds through to the ratepayers. 

Proposals have been received rrom the gas utilities. 

The Public Starr presented their recommendations to the 
Commission at the regular Monday morning starr conrerence on 
January 28, 1980. 

The Publi c Starr recommended the rollowing: 

That the rerunds be allocated between classes or

customers based on class usage during the actual over
collection period ending November 30, 1979. 

That the rerunds to large industrial and commercial 
customers be based on the actual individual industrial and 
commercial consumption over this entire period. 

That the 
consumption 
1979. 

rerund to all other customers 
over the 12-month period ending 

be based 
December 

on 
3 1 , 

That the rerunds be made by a credit to bills or by 
rerund check s ir the amount 1s in excess or one dollar. All 
money not so rerunded shall escheat to the State. 

That all the natural gas utilities include interest at 
121 on the monies held since receipt rrom Transco and until 
paid out as rerunds. This rate or interest is a reasonable 
measure or the current cost or money. 

Comments rrom all rive natural gas companies were heard 
at the conrerence by and through their respective legal 
counsel. All the utilities objected to making rerunds with 
interest charged at higher than the legal rate. The 
Commissi?n was also 1nrormed that the over-recovery period 
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was 23 months rather than 18 months. !n addition, 
Commission heard several utilit ies request to deduct 
the money to be ret'unded their legal t'ees associated 
obtaining said ret'unds. 
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t.he 
rrom 
with 

At'ter t'ull consideration ot' the letters received by the 
gas utilities, the recommendations ot' the Publi c Starr, and 
the oral comments expressed on behalf ot' the companies, the 
Commission is ot' the opinion and so t'inds that the ret'unds 
should be made in a manner consistent with Exhibit A, which 
includes the legal rate ot' interest as provided in G.S. 24-1 
on t'unds t'rom the day ot' their receipt by the utilities and 
comp uted to the day ot' their disbursement. However, because 
ot' its limited data processing capability and the size ot' 
ret'unds involved, the Commission should allow United Cities 
Gas Comp any to make their ret'unds (including 6j interest) as 
a prospective rate reduction. 

The Utilities Commission plans to inst it ute a rulemaking 
for the consideration or a Commission rule that would 
require natural gas utilities receiving ret'unds to place the 
refunds in an escrow account or trust account to the benefit 
or their customers to draw interest at the highest available 
rate. Such ret'unds would be ret'unded to customers at the 
earli·est t'easible date, subject to such unusual and 
extraor dinary expense in recovering the refund and 
administering the trust account as may be approved by the 
Commission. 

IT IS, THEREFORE, ORDERED: 

1. That Piedmont Natural Gas Company, P ublic Service
Comp any or North C arolina, North Carolina N atural Gas 
Company, and United Cities Gas Company shall each t'ile 
refund plans consistent with the poli cy set rorth in 
Exhibit A. Such plans shall include interest at the legal 
rate provided in G.S. 24-1 and appli cable gross receipts 
taxes. 

2. That these plans shall be t'iled with the Commission 
within t'ive (5) days ot' the issuance ot' this Order. 

3. That the companies issue a notice as a bill insert 
in the next billing cycle explaining the refund. 

ISSUED BY ORDER OF THE C OMMISSION. 
This the 1st day ot' February 1980. 

NORTH CAROLINA UTILITIES C OMMISSION 
(SEAL) Sharon C. Credle, Dep ut y Clerk 

NOTE: For Exhibit A, see ot't'i cial Order in the. Ot't'ice ot' 
the Chief Clerk. 
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DOCKET NO. G-100, SUB 40 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Order Establishing Uniform Procedures 
for Refunding Overcollections to 
Customers Who Are Entitled to Same 

NOTICE OF 
RULEMAKING 
AND ORDER 

and Establishing Interest Thereon 

BY THE COMMISSION: On February 1,1980, the Commission 
issued an "Order Requiring Refund" in this docket. The 
proceeding arose when the Commission received reports from 
Transcontinental Gas Pipeline Company (Transco) advising 
that the North Carolina operating natural gas utilities had 
received refunds in excess of $18 million as a result of a 
settlement agreement before the Federal Energy Regulatory 
Commission (FERC) in RP76-136, RP77-108, et al. In its 
"Order Requiring Refund," the Commission directed Piedmont 
Natural Gas Company, Inc., Public Service Company of North 
Carolina, Inc., North Carolina Natural Gas Corporation, and 
United Cities Gas Company to file refund plans consistent 
with the guidelines set forth in Exhibit A attached to said 
Order and further required the Companies to make such 
refunds subject to the legal rate of interest of 6% as 
provided in N.C.G.S. 24-1 on the funds from the day of their 
receipt by the utilities and computed to the day of their 
disbursement. 

The Commission's Order 
statements with respect to 
issue: 

also 
the 

contained the 
above-referenced 

following 
interest 

"The Utilities Commission plans to institute a rulem.aking 
for the consideration of a Commission rule that would 
require natural gas utilities �eceiving refunds in an 
escrow account or trust account to the benefit of their 
customers to draw interest at the highest available rate. 
Such refunds would be refunded to customers at the 
earliest feasible date, subject to such unusual and 
extraordinary expense in recovering the refund and 
administering the trust account as may be approved by the 
Commission." 

On February 22, 1980, the Public Staff - North Carolina 
Utilities Commission (Public Staff) filed "Exceptions and 
Notice of Appeal; Motion for Hearing and Reconsideration." 
Responses in opposition to the Public Staff's Motion were

subsequently filed in this docket by counsel for and on 
behalf of Piedmont Natural Gas Company, Inc., and North 
Carolina Natural Gas Corporation on February 28, 1980, and 
March 4, 1980, respectively. 

By Order dated March 14, 1980, the Commission set the 
matter for oral argument on April 18, 1980, which oral 
argument was held as scheduled. By separate Order issued 
today in this docket, the Commission overruled and denied 
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each of the Public Staff's Exceptions, denied the Public 
Staff's "Motion for Hearing and Reconsideration," and 
reaffirmed its "Order Requiring Refund" issued on February 
l, 1980. 

Based upon a careful consideration of all of the 
foregoing, the Commission has decided to institute a- rule
making proceeding pursuant to G.S. 62-31 to consider 
adoption of an amenament to Commission Rule Rl-17 (g) (10) 
which would require all North Carolina na�ural gas utilities 
receiving Transco refunds to place such refunds in an escrow 
account or trust account for the benefit of their customers, 
which account would be designed to draw the highest rate of 
interest then available pending refund of any �uch amounts 
to North Carolina retail customers. A copy of the proposed 
rule revision is attached hereto as Appendix A. The 
Commission desires to receive comments on the proposed rule 
from all North Carolina natural gas distribution companies, 
the Public Staff, and any other interested parties. 

IT IS, THEREFORE, ORDERED as follows: 

l. That North Carolina Natural Gas Corporation, 
Pennsylvania & Souther.n Gas Company, Piedm�nt Natural Gas 
Company, Inc., Public Service Company of North Carolina, 
Inc., United Cities Gas Company, and the Public Staff are 
hereby made parties to this rule-making proceeding, 

2. That the parties to this proceeding shall file
written comments with respect to the proposed rule attached 
hereto as Appendix A not later than July 18, 1980, 

3. That any other interested party who wishes to 
formally intervene in this proceeding shall file a notice of 
intervention with the Commission not later than July 3, 
1980, and shall also file any comments to the proposed rule 
amendment on or before July 18, 1980. 

4. That the Notice of Rulemaking attached hereto as 
Appendix 8 shall be published in newspapers having general 
circulation in the North Carolina service areas of the 
respective natural gas companies for two connsecutive weeks 
beginning not later than 15 days following the date of 
issuance of this Order. 

S. That this docket shall remain open subject to further
Orders of this Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 20th day of May 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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APPENDIX A 
DOCKET NO. G-100, SUB 40 

PROPOSED AMENDMENT TO COMMISSION RULE Rl-17(g) (10): 

(10) Whenever the Commission issues an order permitting a
rate increase to become effective pursuant to G:s. 62-
133 (fl, said order shall clearly state and identify the 
wholesale rate increase upon which such retail rate increase 
is predicated and the effective date of such retail rate 
increase. Should the amount of the wholesale increase 
thereafter be reduced or terminated, the Applicant shall 
immediately file tariffs making corresponding decreases in 
the North Carolina retail increase. Furthermore, if refunds 
are received from the wholesale supplier because of such 
change in rat.es, or if the tariff filing cannot be made 
effective on the date when such change occurs, the North 
Carolina gas utilities shall place these refunds or amounts 
in an escrow account or trust account for the benefit of 
their customers, which account shall be �esigned to draw the 
highest rate of interest then available.· Refunds shall 
thereafter be made to customers at the earliest possible 
date pursuant to an order approving refunds issued by this 
Commission; provided, however, that any. funds subject to 
refund shall also be subject to the deduction therefrom of 
those unusual and extraordinary expenses which may have been 
incurred in administering the escrow or trust account as may 
be approved by the Commission. 

This the 20th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

APPENDIX B 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Order Establishing Uniform Procedures 
for Refunding Overcollections to 
Customers Who Are Entitled to Same 
and Establishing Interest Thereon 

NOTICE 
OF 
RUtEMAKING 

Notice is hereby given that the North Carolina Utilities 
Commission has instituted a rule-making proceeding to 
consider adoption of a revised Commission rule which would 
require all of the natural gas distribution companies in 
North Carolina who receive wholesale rate refunds from the 
Transcontinental Gas Pipeline Company (Transco) to place 
such refunds in an escrow account or trust account for the 
benefit of their customers, which account would be designed 
to draw the highest rate of interest then available pending 
refund of any such amounts to North Carolina retail 
customers. 
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The Commission proposes to revise and amend Commission 
Rule Rl-17(g) (10) to read as follows: 

(10) Whenever the Commission issues an order permitting a
rate increase to become effective pursuant to G.S. ?2-
133(f), said order shall clearly state and identify the 
wholesale rate increase upon which such retail rate increase 
is predicated and the effective date of such retail rate 
increase. Should the amount of the wholesale increase 
thereafter be reduced or terminated, the Applicant shall 
immediately file tariffs making corresponding decreases in 
the North Carolina retail increase. Furthermore, if refunds 
are received from the wholesale supplier because of such 
change in rates, or if the tariff filing cannot be made 
effective on the date when such change occurs, the North 
Carolina gas utilities shall place these refunds or amounts 
in an escrow account or turst account for the benefit of 
their customers, which account shall be designed to draw the 
highest rate of · interest then available. Refunds shall 
thereafter be made to customers at the earliest possible 
date pursuant to an order approving refunds issued by this 
Commission; provided, however, that any funds subject to 
refund shall also be subjeci to the deduction therefrom of 
those unusual and extraordinary expenses which may have been 
incurred in administering the escrow or trust account as may 
be approved by the Commission. 

The Commission desires to receive comments on the proposed 
rule from all parties who may have an interest in this 
matter. North Carolina Natural Gas Corporation, 
Pennsylvania & Southern Gas Company, Piedmont Natural Gas 
Company, Inc., Public Service Company of North Carolina, 
Inc., United Cities Gas Company, and the Public Staff 
North Carolina Utilities Commission have been made parties 
of record to this r_ule-making proceeding. 

The Public Staff is authorized by statute to represent the 
using and consuming public in proceedings before the 
Commission. Written statements to the Public Staff should 
include any information which the writer wishes to be 
considered by the Public Staff in its investigation of the 
matter, and such statements should be addressed to Honorable 
Robert Fischbach, Executive Director, Public Staff, North 
Carolina Utilities Commission, P.O. Box 991, Raleigh, North 
Carolina 27602. 

The Attorney General is also authorized by statute to 
represent the using and consuming public in procedures 
before the Commission. Statements to the Attorney General 
should be addressed to Honorable Rufus Edmisten, Attorney 
General, c/o Utilities Division, P.O. Box 629, Raleigh, 
North Carolina 27602. 

Persons desiring to intervene in this matter as formal 
parties of record should file a motion under �orth Carolina 
Utilities Commission Rules Rl-6, Rl-7, and Rl-19 not later 
than July 3, 1980. Written comments on the proposed rule 
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should be filed with the Chief Clerk, North Carolina 
Utilities Commission, P.O. Box 991, Raleigh, North Carolina 
27602, on or before July 18, 1980. 

This the 20th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. G-100, SOB 40 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter or 
Order Establishing Onirorm Procedures 
ror Rerunding Overcollections to 
Customers Who Are Entitled to Same 
and Establishing Interest Thereon 

ORDER 
DENYUG 
MOTION FOR 
RECONSIDERATION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, !)obbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on April 18, 1980, at 10:00 a.m. 

Chairman Robert IC. !Coger, Presiding; and 
Commissioners Sarah Lindsay Tate·, John w. 
Winters, Edward B, Ripp, and Douglas P, Leary 

For the Respondents: 

Jerry W. Amos, B·rooks, Pierce, McLendon, 
Humphrey & Leonard, Attorneys at Law, P.O. 
Drawer U, Greensboro, North Carolina 27402 
For: Piedmont Natural Gas Company, Inc. 

F. !Cent Burns, Boyce, Mitchell, Burns &
Sm ith, Attorneys at Law, P.O. Box 11106,
Raleigh, North Carolina 27602
For: Public Service Comp any o r  North

Carolina, Inc. 

L .. Stacy Weaver, Jr., McCoy, Weaver, Wiggins, 
Cleveland & Raper, Attorneys at Law, 
222 Maiden Lane, Fayetteville, North Carolina 
28302 
For: North Carolina Natural Gas Corporation 

For the Intervenor: 

Charles C. Meeker, Sanford, Adams, McCullough 
& Beard, Attorneys at Law, 414 Fayetteville 
Street Ma 11 , P , 0 • Box 3 8 9 , Raleigh, North 
Carolina 27602 
For: C.F. Industries, Inc. 

For the Public Staff: 

Robert F, Page, Staff Attorney, Public 
North Carolina Utilities Commission, 

Box 991, Raleigh, North Carolina 27602 
For: The Osing and Consuming Public 

Staff 
p .o.

BY THE COM MISSION: On February 1, 1980, the Commission 
issued an "Order Requiring Refund" in this docket. The 
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proceeding arose when the Commis:sion received reports rrom 
the Tran:scontinental Gas Pipeline Company (Transco) advising 
that the North Carolina operating natural ga:, utilities had 
received rerunds in excess or $18 million as a result or a 
settlement agreement before the Federal Energy Regulatory 
Commission (FERC) in RP76-136, RP77-108, et al. 

In it:, "Order Requiring Refund," the Commis:sion directed 
Piedmont Natural 'Gas Company, Inc., Public Service Company 
or North Carolina, Inc., North Carolina Natural Ga:, 
Corporation, and Onited Citie:s Gas Company to file refund 
plan:, consistent with the guidelines set rorth in Exhibit A 
attached to said Order and rurther required the Companie:, to 
make such refunds subject to the legal rate or interest or 

6J a:s provided in G.s. 211-1 on the funds rrom the day or

their receipt by the utilities and computed to the day or

their di:s bursement. 

On Fe bruary 22, 1980, the Public Starr - North Carolina 
Utilities Commis:sion (Public Starr) tiled "Exceptions and 
Notice or Appeal; Motion ror Rearing and Reconsideration." 
In it:s Exception:, and Motion, the Public Starr basically 
a:,:serted the position that the Commis:sion :should require 
that an interest rate or a�proximate ly 12J rather than 6J be 
applied to the customer refunds previously ordered in this 
docket. 

Response:, in opposition to the Public Starr's Motion 
were :subsequently filed in this docket by counsel ror and on 
behalf or Piedmont Natural Gas Company, Inc., and North 
Carolina Natural Gas Corporation on February 28, 1980, and 
March 4, 1980, respectively. 

By Order dated March 14, 1980, the Commission set the
matter for oral argument on Friday, April 18, 1980, at' 10:00
a.m. Upon call or the matter ror oral argument at the
appointed time and place, all participating parties were 
represented by coun:sel.

Ba:sed upon a careful con:sideration or the entire record 
in this proceeding, including the Public Staff's Exceptions 
and Motion and the or al argument heard there on, the 
Commission is or the opinion, finds, and concludes that its 
treatment or the issue or the level or interest expense to 
be paid on refunds required to be made pursuant to its Order 
dated February 1, 1980, was both correct and fully :supported 
by the record. Accordingly, the Commi:s:s ion further finds 
and concludes that each or the Exceptions filed in this 
proceeding by the Public Starr :should be overruled and 
denied and that the Public Starr ·s "Motion ror Hearing and 
Reconsideration" should al:so be denied. 

In concluding this Order, the Commission note s that it 
has thi:s day, by separate Order is:sued in thi:s docket, 
in:stituted a rule-making proceeding to con:sider adoption or 
a revised Commis:sion rule which would require all North 
Carolina natural gas utilitie:, receiving Transco refund:, to 
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place such refunds in an escrow account or trust account for 
the benefit or their customer s, which account woul d be 
designed to draw the highest rate of interest then available 
pending refund or any such amounts to North Carolina retail 
customers. 

IT IS, THEREFORE, ORDERE D as follows: 

1. That the Public Staff's "Motion ror Bearing and
Reconsideration" filed in this docket on February 22, 1980, 
be, and the same is hereby, denied. 

2. That the "O r der
Commission on February 1, 
reaffirmed. 

Requiring Refund" issued by the 
1980, be, and the same is hereby, 

ISSUED BY ORDER OF THE COMMISSIO N. 
This the 20th day or May 1980. 

(SE AL.) 
NORTH CAROL.INA UTit.ITIES COMMISSION 
Sandra J. Webster, Chief Cler.k 
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DOCKE� NO. G-:oo, SUB 40 
DOCKE� NO. G-21, SUB !64 
DOCKET NO. G-2!, SUB !80 

3E:ORE �HE �ORTH CAROLINA UTILITIES COMMISS:ON 

In the Matter of 
Application cf North Carolina Natural Gas 
Corporation for A9proval of Refund Plan 

ORDER APPROVING 
PLAN OF REFUND 

BY THE COMMISSION: On June 3, 1980, the North Carolina 
Natural Gas Corporation (N.C.N.G. or Company) filed a letter 
application with this Commission seeking approval of a plan 
for refund:ng S737,297.55 received from the Transcontinantal 
Gas Pipeline Company (Transco) plus incerest at six (6) 
percent per year for the period of time during which 
N.C.N.G. has held said refund monies. The details of the
proposed refund plan are set forth in Exhibit A which is
attached hereto and made a part hereof. The total amount of
refunds, including interest, gross re�eipts. taxes, and a
refund to Rate 7 customers, is S799,572.87. N.C.N.G.
proposes to refund the amount of $145,205.07 to its Rate 7
customers by check. The balance of $654.367.80 is to b�
refunded by means of a credit to existing customers and by
issuance of a check to those individuals who are no longer
active customers. N.C.N.G. further proposes to base payment
of the refunds on sales during calendar year 1979, since (1)
the substantial majority of the refunds in question are
applicable to calendar year 1979 and (2) the Company has
ready access to customer billing records and the associated
date base for that time period. The refund rate proposed
for Class 1 Cycle Billed customers is $.0237 per DT, while
for Class 2 customers (those billed at the end of each
month) the proposed refund rate is $.0226 per DT. The
details of this determination are set forth in Exhibit B
attached hereto.' Refunds will be made by N.C.N.G. beginning
on July 1, 1980.

It is further noted that the Commission instituted a 
rulemaking proceeding in Docket No. G-100, Sub 40, on May 
20, 1980, to consider adoption of a revised Commission rule 
which would require all North Carolina natural gas utilities 
receiving Transco refunds to place such refunds in an escrow 
account or trust account for the benefit of their customers, 
which account would be designed to draw the highest rate of 
interest then available pending refund of any �uch amounts 
to North Carolina retail customers. However, pending 
completion of the above-referenced rulemaking proceeding, 
the Commission is of the opinion that the refunds approved 
herein may include no more than the legal rate of interest 
as provided in G.S. 24-1 on funds from the day of their 
receipt by N.C.N.G. and computed to the day of the:r 
disbursemenc. 

Therefore, 
filing and 
Commission 

based upon 
the entire 

is of the 

a careful consideration of the 
record in this proceeding, the 

opinion, and so concludes, that the 
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refund plan proposed herein by N.C.N.G. is reasonable anc 
should be approved. 

IT !S4 THEREFORE, ORDERED as follows: 

1. That the refund plan submitted by N.C.N.G. as 
outlined above be, and the same is hereby, approved. 

2. That the customer credit or refunds approved herein
shall be made by N.C.N.G. during the month of July 1980. 

3. That N.C.N.G. shall issue a bill insert to its 
customers explaining the refunds approved herein. 

4. That N.C.N.G. shall file a report with the Commission
on or before September 30, 1980, detailing the disposition 
of the �efunds as authorized herein. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 6th day of June 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. G-100, SUB 40 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Order Establishing Uniform Procedures 
for Refunding Overcollections to 
Customers Who Are Entitled to Same and 
Establishing Interest Thereon 

ORDER REVISING 
RULE Rl-17 (g) (10) 

BY THE COMMISSION: On May 20, 1980, ·the Commission issued 
an Orde� in this docket whereby a rule-making proceeding wa� 
instituted pursuant to G.S. 62-31 to consider a proposed 
amendment to Commission Rule Rl-17 (g) (10). North Carolina 
Natural Gas Corporation (NCNG), Pennsylvania & Southern Gas 
Company (P & SJ, Piedmont Natural Gas Company, Inc. 
(Piedmont), Public Service Company of North Carolina, Inc. 
(Public Service), United Cities Gas Company (United Cities), 
and the Public Staff were mad� parties of recor� to the 
proceeding. The parties were required to file written 
comments with respect to the proposed revision of Rule Rl
.._ 7 (g) (10) not later than July 18, 1980. The proposed rule 
provided as follows: 

•c10) Whenever the Commission issues an order 
permitting a rate increase to become effective pursuant to 
G.S. 62-l33(f), said order shall clearly state and 
identify the wholesale rate increase upon which such 
retail rate increase is predicated and the effective date 
of such retail rate increase. Should the amount of the 
wholesale increase thereafter be reduced or terminated, 
the Applicant shall immediately file tariffs making 
corresponding decreases in the North Carolina retail 
increase. Furthermore, if refunds are received from the 
wholesale supplier because of such change in rates; or if 
the tariff filing cannot be made effective on the date 
when such change occurs, the North Carolina gas utilities 
shall place these refunds or amounts in an escrow account 
or trust account for the benefit of their customers, which 
account shall be designed to draw the highest rate of 
interest then available. Refunds shall thereafter be made 
to customers at the earliest possible date pursuant to an 
order approving refunds issued by this Commission; 
provided, however, that any funds subject to refund s·hall 
also be subject to the deduction therefrom of those 
unusual and extraordinary expenses which may have been 
incurred in administering the escrow or trust account as 
may be approved by the Commission.• 

By its Order dated May 20, 1980, the Commission also 
required the natural gas companies who were made parties to 
this proceeding to publish a "Notice of Rulemaking" in 
newspapers having general circulation in their respective 
North Carolina service areas for two (2) consecutive weeks.

On June 9, 1980, CF Industries, Inc. (CFI), and Farmers 
Chemical Association, Inc. (Farmers Chemical), filed a 
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Petition seek:ng leave to interv�ne in this docket, which 
motion was granted by Commission Order daced June 12, 1980. 

Comments on the proposed rule revision were subsequently 
filed by all parties of record to this proceeding. Many of 
those comments offered constructive suggestions which the 
Commission has decided to incorporate into its final 
revision of Rule Rl-17(g) (10). With respect thereto, the 
Commission concludes that Rule Rl-17 (g) (10) should be 
revised so as to require each regulated natural gas utility 
in this State receiving refunds from the Transcontinental 
Gas Pipeline Company (Transco) to place such refunds in a 
deferred account pending further Order of the Commission. 
Under the revised rule, the applicant natural gas utility 
may elect to use the funds reflected in the deferred account 
to temporarily displace an internal requirement for working 
capital. Interest will then accrue on those monies at a

rate equal to the overall rate of return allowed by the 
Commission in the applicant's last general rate case. The 
revised rule further provides that if the applicant does not 
elect to use the funds reflected in the deferred account for 
general corporate purposes, said natural gas utility will 
then hold those monies as a fiduciary on behalf of its 
customers and must invest same in short-term financial 
instruments designed to draw the highest rate of interest 
then available; provided, however, that interest will then 
accrue on funds reflected in the deferred account at a rate 
equal to the greater of either the rate of interest then 
specified in G.S •. 24-1 or the actual rate of interest then 
being earned on those monies. 

The revised rule, which is attached hereto as Appendix A, 
also incorporates certain of the other suggestions made in 
this proceeding by the parties hereto. The Commission 
believes that the revisions which have been made with 
respect to Rule iU-17(g) (10) are entirely fair and equitable 
to both the regulated natural gas utilities in this State 
and also to their rate-paying customers. The Commission 
further believes that the revised Rule Rl-17 (g) (10), as set 
forth in Appendix A attached hereto, is clearly responsive 
to the statutory duty of this Commission to engage in 
responsible and reasonable regulation in North Carolina. 

Accordingly, for all of the reasons set forth hereinabove, 
Rule Rl-l7(g) (10) is hereby revised in conformity with 
Appendix A attached hereto and made a part hereof. The 
revised rule shall be effective and applicable to all monies 
held for refund or received for refund on and after

September 1, 1980. Monies held for refund on September 1, 
1980, shall draw interest for the period of time prior to 
September 1, 1980, at the legal rate of eight percent (8\) 
specified in G.S. 24-1. 

IT IS, THEREFORE, ORDERED as follows: 

l. That Rule Rl-17(g) (10) be, and the same is hereby,
revised in conformity with Appendix A attached hereto. 
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2. That the revisions to Rule Rl-17 (g) (10) shall be
effective and applicable to all monies held :or refund or 
received :or refund on and after September l, 1980. Monies 
held for refund on September 1, 1980, shall draw interest 
for the period of time prior to September 1, 1980, at the 
legal rate of eight percent (8\) specified in G.S. 24-1. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 19th day of August 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 

R'EVISED RULE Rl-17(g) (10) 

APPENDIX A 

(10) Whenever the Commission issues an order permitting a
r.ite increase to become effective pursuant to G.S. 62-
133 (f), said order shall clearly state and identify the
Federal Energy Regulatory Commission (FERC) docket and the
wholesale rate increase upon which such retail rate increase
is predicated and the effective date of such retail rate 
increase. Should the amount of the wholesale increase 
thereafter be reduced or terminated, the applicant shall 
immediately file tariffs with the Commission making 
corresponding decreases in the North Carolina retail 
increase. Furthermore, if the change is made retroactively 
and refunds are received from the wholesale supplier because 
of such change in rates, or if the tariff filing with this 
Commission cannot be made effective on the date when such 
change occurs, the applicant North Carolina gas utility 
shall place these refunds or amounts in a deferred account 
pending further' order of the Commission. The applicant 
natural gas utility may elect to use the funds reflected in 
the deferred account to temporarily displace an internal 
requirement for working capital. Interest shall then accrue 
on those monies at a rate equal to the overall rate of 
return allowed by the Commission in the applicant's last 
general rate case. If the applicant does not elect to use 
the funds reflected in the deferred account for general 
corporate purposes, said natural gas utility shall then ·hold 
those monies as a fiduciary on behalf of its customers and 
shall invest same in short-term financial instruments 
designed to draw the highest rate of interest then 
available: provided, however, that interest shall then 
accrue on funds reflected in the deferred account at a rate 
equal to the greater of either the rate of interest then 
specified in G.S. 24-1 or the actual rate of interest then 
being earned on those monies. No later than five (5) days 
after refunds or amounts have been placed in a deferred 
account, the North Carolina gas utility shall file a report 
with the Commission and the Public Staff stating the amount 
of dollars placed in such deferred account, the NCUC docket 
number relating to the refunds or amounts, the applicable 
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FERC docket number relating to the refunds or amounts, :he 
period or periods to which the refunds or amounts apply, and 
the rate of interest which will be applied to those monies 
placed in the deferred account. The applicant shall 
thereafter make refunds to its customers at the earliest 
possible date pursuant to an order approving refunds issued 
by the Commission. 
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DOCK!� NO. G-100, sua 41 

3EFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
New Federal Safety Standards - ) 
Liquefied Natural Gas Facilities ) 
as Codified in Title 49, CFR ) 
Part 193, et seq. ) 

ORD ER ADOPTING FEDERAL 
SAFETY STANDARDS -
LIQUEFIED N ATURAL 
GAS FACILITIES 

BY THE COMMISSION: The Ma terials Transportation Bureau 
or the U. S. Dep artment or Transportation has promulgated 
new Federal Safety Standards ror liqueried natural gas 
facilities in 49 CFR, Part 193. 

The new rederal standards hereinabove rererred to apply 
t o  all liqueried natural gas racilitie s  under the 
jurisdiction or the U. S. Department or Transportation and 
in such states in which no such standards are in efrect. 
Under the provisions of 49 USC 1671, et seq., any state 
r e g ul a t o r y  agen c y  havirrg jurisdi c t ion o ver t h e  
transportation o r  gas and pipeline racilities in such state 
may adopt such additional or more stringent standards ror 
pipeline facilities and the tran sp ortation of gas not 
subject to the Jurisdiction or the Federal Energy Regulatory 
Commission. 

Under the provisions or G.s. 62-50, the North Carolina 
Utilities Commission has jurisdiction over all intrastate 
natural gas pipeline racilities in North Carolina. 

The Co mmission is or the opinion that the existing 
Federal Safety Standards governing liquefied natural gas 
facilities used in the transportation or nat ural gas by 
pipeline and contained in Sec. 192.12 or Title 49 CFR was 
adopted only as an interim measure while federally developed 
regulations 49 CFR, Part 193 were being developed. The 
Commission concludes that in the interest ot cooperative 
regulation with appropriate rederal agencies and in view ot 
the speciric legislative mandate under the provisions or 
G .s. 62-2 and G,S. 62-50, that the new Federal Sare ty 
Standards ror liqueried natural gas facilities as adopted by 
the U, s. Department of Transportation in 49 CFR, Part 193 
should be adopted and made applicable t o  such gas pipeline 
r acilities and racilities ror transportation of natural gas 
under the Jurisdiction or this Commission. Accordingl y, 
under the authority or G.s. 62-31, 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Federal Safety Standards pertaining to
liquefied natural gas facilities as adopted in 49 CFR, ?art 
193, as are in errect as or the date or this Order, and all 
subsequent amendments to Part 193, be, and the same hereby 
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are, adopted by this Comm:!.ss:!.on to be ap plicable to all 
liquet':!.ed natural gas racil:!.t:!.es under its ju!"isdiction as 
a:: amendment to Rule R6-39(b) or the Commission's Rule s and 
Regulations. 

2, That a copy or this Order be mailed to all natural 
gas utilities under the jurisdiction or this Commission. 

3, That a copy or this Order be tra n smitted to the 
U.S. De partment or Tra n sportation, Wa shington, D, C, 

ISSUED BY ORDER OF THE COMMISSION, 
This the 15th day or July 1980. 

(SE AL) 
NORTH CAROLINA UTILITIES COMMISSION 
S haron C, Credle, Deputy Clerk 
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DOCKET NO. G-100, SUS 111 

BEFORE TSE NORTH CAROLI NA UTILI TIES COMMISSION 

I n  the Matter of 
New Federal Safety Standards - Liquefied 
Natural Gas Facilities as Codified in 
Title 119 CFR , Part 193, et seq. 

ORDER ADD ING 
SUBSECTION ( c) 
TO RULE R6-39 

BY THE COMMI SSION: On July 15, 1980, the Commission 
issued an Order adopting the new Federal Safety Standards 
pertaining to liquefied natura� gas facilities, which were 
promulgated 'by the Materials Transportation Board of the 
U.S. Department of Tran sportation, as set forth in 119 CFR , 
Part 193, and as were in effect as of the date or the Order, 
and al l subsequent ame:1dments thereto. The Standard s  
adopted 'by the Commission are appli cable t o  al l liquefied 
natural gas facilities under the Com�ission's jurisdiction. 

The Com111ission is or the opinion that Rule R6-39 should 
'be amended 'by addin� a new Subsection (c) showing the 
adoption of the above described Standards by the Order or 
July ,5, 19-80. 

I T  I S, THEREFORE, ORDERED that Commission Rule R6-39 be 
amended by adding thereto Subsection (cl to fol low 
Subsection (bl and to read as fol lows: 

"(cl The Federal Safety Standards pertaining to liquefied 
natural gas facilities, as adopted in 119 CFR, Part 193, 
and as were in effect on Jul y 15, 1980, and al l 
subsequent amendments thereto, are adopted and shall be 
applicable to al l liquefied natural gas tacilit ies under 
the jurisdiction or the Commission. 

I SSUED BY ORDER OF THE COMMI SSION. 
This the 1st day or October 1980. 

(SEAL) 
NORTH CAROLI NA UTI LI TI ES COMMI SSION 
Sandra J. Webster, Chier Clerk 
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DOClCET NO. P-100, SUB 49 

BEFORE THE NORTH CAROLINA UTILITIES COM M ISSION 

In the Mattel" or 

Petition to Reduce Intl"astate Toll Rates 
rot" Teletypewl"itel" Messages Made by Deaf, 
Sevel"ely Hearing Handicapped, and Speech 
Impait"ed Citizens, 

ORDER 
GRANTING 
REDUCTION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing R oam, D obbs auilding, 
430 North Salisbury Stl"eet, Raleigh, Nol"th 
Carolina, on December" 18, 1979 

Chait"man R obert JC. 
Commissioner"s Sat"ah 
H. Hammond

!Coger, 
Lindsay 

Pl"l!Siding; and 
Tate and Leigh 

Fol" the Respondents: 

R. Fl"ost Bran on, JI"., Genel"al At torney, 
Southel"n Bell Telephone and Telegl"aph 
Company, ?.Q. Box 30188, Chal"lotte, Nol"th 
Cat"olina 28230 
Fol": Southel"n Bell Telephone and Telegraph 

Company 

Helen H. Aull, Sou thel"n Bell Telephone and 
Telegraph Company, 1445 Monroe Drive, N. E., 
Apt. F-21, Atlanta, Geol"gia 30324 
For: Southern Bell Telephone and Telegraph 

Company 

w.- C. �leming, 
Counsel, General 
S outheast, P.O. 
Carolina 27702 

Vice President - General 
Telephone Company of the 
Box 1412, Durham, North 

For: General Telephone Co mpany or the 
Southeast 

Richard W. Stimson, General Attorney, General 
Telephone Company or the Southeast, P,O. Box 
1412, Durham, North Carolina 27702 
For: Gen er a l  Telephone Co mpany or the 

Southeast 

Dwight W. Allen, General Counsel, Carolina 
Telephone and Telegraph Company, 122 East 
Saint James Street, Tarboro, North Carolina 
27886 
For: Carolina Telephone and Telegraph Company 
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For the Public Starr: 

G. Clark Crampton, Starr Attorney, Public
Starr - North Carolina Utilities Commission,
P,O. Box 991, Raleigh, North Carolina 27602
For: The Using and Consuming Publi_c, North

C ar oli n a  Cou nci l tor the Hearing 
Impaired, North Carolina Division or 

Vocation al Reha bilita ti oo, North 
Carolina Schools for the Dear Parents 
Assn., and Western North Carolina 
Telecommunications Committee for the 
Dear 

BY THE COMMISSION: On February 5, 1979, a Petition 
containing 623 signatures was received from Harry C. Smith, 
President or Metrolina Dear Lions Club or Charlotte, North 
Carolina, requesting that the North Carolina Utilities 
Commission (hereinafter Commission) reduce rates on long
distance telephone toll charges for messages transmitted on 
teletypewriters (TTY 's ) by dear and sev erely hearing 
handicapped citizens. 

On May 7, 1979, the Comm-ission issued a Memorandum as 
recommended by the Publi c  Starr in this docket requesting 
Southern Bell Telephone and Telegraph Copmpany (hereinat'ter 
Southern Bell) to rile a provision in its Intrastate Long 
Distance Message Telecommunications Service Tarirr to 
provide that the charges ror an intrastate toll telephone 
message placed either by or to a hearing or speech impaired 
customer, through the use or telephone company or customer 
provided te?etypewriter (TTY) equipment, be based on 25% or

the actual time consumed ror the message. 

All other tel�phone companies providing telephone service 
in North Car olina and subj ect to regulation by the 
Commission (hereinafter Regulated Telephone Companies) 
were requested to concur in the suggested tariff revision by 
Southern Bell, Also, Southern Bell was requested to develop 
administrative procedures ror implementing the discount plan 
using the procedures that apply in the State or Connecticut 
as a guide. 

On July 3, 1979, Southern Bell riled a proposed tarit't' 
and administrativ e procedures which dirfered from those 
which the Commission had initially suggested be filed. That 
tiling proposed a 25% discount to be computed on the total 
charges for an intrastate toll message and to be applied in 
conjunction with station-to-station direct dial calls made 
during weekday and evening periods, but not with calls made 
during night or weekend periods. The riled administrativ e 
procedures based the discount on total charges. 

The Public Starr placed this matter on the Agenda for the 
August 27, 1979, Starr Conference and recommended that the 
Commission renew its request in its Memorandum or May 7, 
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1979, fol" all Regulated Telephone Companie, and Telephone 
Membe!"ship Co!"pO !"ation, to pl"ovide a 75J discount in 
conjunction with intl"astate toll TTY message, made by Ol" to 
deaf, ,eve!"ely heal"ing handicapped, and speech impail"ed 
pe!"son,. The Publi c Staff also !"ecommended that the 
discount should be appli ed to total cha!"ge, dete!"mined by 
the toll !"a te schedule !"a thel" than appli ed to actual 
convel"sation time, 

The Commission concluded that the dock et should be 
enla!"ged ,o that the Public Staff's !"ecommendation fol" a 75J 
d 1, count could be ,et fol" heal"ing as a gene !"al l"Ul emaking 
with all Regulated Telephone Companie, made pal"tie, of 
!"eCO!"d. 

On August 31, 1979, the Commission issued it, Ol"de!" 
Appl"oving Tal"itf and Setting Investigation, Notice and 
Hearing to Inc!"ease Discount For Impai!"ed Customer, u, ing 
Teletype·writer, which allowed the tariff, tiled by Southern 
Bell on July 3, 1979, to become e·ffective on Septembel" 1, 
1979, That Ol"der also instit uted this genel"al investigation 
and rule-making pl"oceeding l"egarding the level of the 
discount, it any, which should be aCCO!"ded to use!", ot TTY 
device,. All telephone companies subject to Commi,, ion 
regulation were made parties to this !"ule-making pl"oceeding. 
Hearings we!"e ,et tor November 29, 1979. Subsequently, the 
date of the hearing wa, changed to Dec embe!" 18, 1979, by 
Order ot the Commission issued on Septembe!" 12, 1979, 

On October 29, 1979, the Public Staff gave Notice ot 
Intervention in the dock et. Subsequently, the Commission 
1,,ued Order, allowing the Petitions to Inte!"vene which had 
been timely tiled by each ot the following organizations: 
North Cal"olina Council tor the Heal"ing Impai!"ed, Nol"th 
Ca!"olina Association ot the Deaf, Nol"th Carolina Division of 
Vocational Rehabilitation Sel"vices, Nol"th Cal"olina Schools 
fol" the Deaf Parents Association, and Western North Ca!"olina 
Telecommunications Committee for the Deaf. 

The matter came on fol" public heal"ing at the time and 
place set by the Commission as mentioned above. Southern 
Bell and Gene!"al Telephone Company ot the Southeast 
(hereinattel" Genel"al Telephone) we!"e !"ep!"esented by counsel 
and presented witnesses who had pl"etiled testimony O l"  
comments . Carolina Telephone and Telegl"aph Company 
(hereinattel" Caroli na Telephone) tiled Comments on 
November 16, 1979, and was !"epresented by counsel, but did 
not pl"esent any evidence. Similarly, Nol"th State Telephone 
Company tiled a Statement of Position on Decembe!" 3, 1979, 
but did not present any evidence in the heal"ing. Except to 
the extent mentioned, none ot the othel" telephone companies 
s ubject to Commission jurisdiction of the telephone 
membel"ship co!"pO!"ations ope!"ating in the State pal"ticipated 
in these pl"oceedings. The Public Staff was !"epl"esented by 
counsel and presented the testimony of its witness Hugh 1.. 
Gerringel", Counsel for the Pub�ic Staff also !"epresented 
each ot the Intervenol"s at the hearing. 



154 GENERAL ORDERS 

THE TELEPHONE COMPANIES' POSITION AND EVIDENCE 

Wi tness David R. Mi ller presented So uthern Bell's 
positio n  and evi denc e in this matter. Mr. Mi ller's 
testimony reflected four concerns that Southern Bell had 
with respect to the Public Staff, proposed discount on toll 
charges for TTY messages made by or to the dear, severely 
hearing handic apped, and speech impaired subscribers. 
First, since intrastate toll charges have been established 
at levels which generate revenues that provide a 
contribution to enable basic exchange rates to be maintained 
at level.s lower than would otherwise be po.s.sible, it was 
as.serted that any intrastate toll revenues lost through a 
di.scount to special group.s or customers would have to be 
m ade up by higher rates for basic e x change service. 
S econd ly, it was asserted that such discount would 
con.stitute a precedent which could result in other special 
group.s .seeking "preferential" rates. Thirdly, it was 
pointed out that the existing intra.state toll charge.s are 
already designed with discount.s available to all subscribers 
to encourage them to more efficiently utilize the toll 
network by calling during off-peak hours. Finally, it was 
asserted that the costs or the toll netw ork are not 
sen.sitive to the amount or information transferred; and 
that, consequently, implementation or the Public Starr 
proposal would constitute a type or subsidy and should not 
be reflected in Southern Bell's charge.s. 

Mr. Miller testified that assuming that some form or 

di.scount was appropriate for hearing or speech impaired 
s ubsoribers, then the tariff which became effective 
September 1, 1979, providing a twenty-five percent (25%) 
di.scount, afforded relief to thi.s group or sub.scriber.s with 
a minimum adverse economic impact on the general subscriber 
body. Further, Mr. Miller testified that .such level or 

di.scount embodied in the intra.state toll rate schedule is 
considered by his Company to be the maximum which can be 
appli ed without greatly increasing the ri.sk of pricing a 
large number of call.s below their costs. Mr. Miller opined 
that he con.sidered the existing 25% discount to be in line 
with the pricing approach to setting rate.s at cost (without 
contribution) for other services available to handicapped 
cu.stomer.s. 

Mr. Miller described Southern Bell's long tradition or

recognizing the communication needs or the phys ically 
handicapped such as offering volume control headsets and a 
.set which converts .sound into sight signals by a flashing 
light. Mr. Mi ller testifi ed that Southern Bell had recently 
e.stabli.shed a Customer As.sistance Bureau in Charlotte that 
enable.s TTY .subscriber.s throughout the State to call toll 
free to more ea.sily conduct business with Southern Bell. 

Under cros.s-examination, Mr. Mi ller agreed that on a co.st 
ba.sis, Southern Bell's intrastate toll revenues sub.sidized 
local .service to some extent. He further agreed that it 

-



TELEPHONE 155 

takes longer ror a dear person to communicate inrorma tion 
over a TTY machine than it takes ror a person with normal 
hearing and speech to communicate the very same inrormation 
by voice conver sation over the telephone and that, 
consequently, the dear person would incur a larger toll 
charge than would the nonhandioapped telephone user ror 
communicating that same inrormation. Re, thererore, 
basically agreed with the proposition that dear people using 
TTY machines, by paying larger intrastate toll charges, were 
in erreot disproportionately subsidizing local service. 

In response to questions regarding services which dear 
people using TTY machines do not get the benerit or, such as 
making op era tor-assis ted calls and having direo t ace e ss to 
local in rormation and repair services, witness Miller 
indicated that errorts were being made to provide a means or 
making available operator-assisted calling to TTY users. Re 
rurther indicated that access to local inrormation and 
repair services was available toll rree through the Customer 
Assistance Bureau in Charlotte. However, unli ke comparable 
services available to persons with ·normal hearing, that 
Bureau provides such services only during normal business 
hours during the week, and whi le such services were 
available to TTY users who know of the exis tence or such and 
how to avail themselves of them, the services take longer to 
provide and are not as readily available as such services 
are to non-TTY users. 

Mr. Miller stated his opinion that the Public Staf f's 
recommendation or a 75S discount would result in the toll 
calls subject to such discount to be priced below the cost 
o r  service with respect to such calls. On reoross
examination, and on questions from the Bench, Mr. Miller 
stated that regarding the question of cost , he reli ed on 
most current results of an ongoing embedded direct cost 
analysis made initially by Southern Bell at the request of 
the Commission several years ago. He indicated that this 
analysis provided the relationship on a total basis of total 
revenues to total costs ror various broad categories or 
service. Even though Mr. Miller. presented some cost data, 
he admitted that he personally had not made any such cost 
studies or analyses, and that he was totally unramiliar with 
the raw data underlying them, but rather that the cost 
inrormation presented by him was based upon a study or 
st udies done by others who were not identified and who were 
not available to testif y or to be cross-examined. 

Witness Marvin Prestridge presented General Telephone's 
position and evidence in this matter. Mr. Prestridge 
testified that General Telephone's position was supportive 
of attempts to help handicapped citizens to obtain an 
i m p r ov ed q u ali t y  or li r e  through the u s e  or

telecommunications services. At the time or the hearing 
General Telephone was participating in the 25S discount plan 
then in errect. The Company suggested that although that 
plan was a significant recognition of the less ef ficient 
means or teletypewritten transmis sion, it the Commission, 
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after 1nvest1gat1on, deemed 1t appropriate to raise the 
discount rate, General Telephone would not oppose that 
ruling. Mr. Prestridge testified that even though the 
ourrent means of applying the discount 1:s err1c1ent, 
erfeot1ve, and adm1n1:strat1vely adequate under the present 
conditions, the Commission need:, to set some 1dent1r1able 
cr1ter1an for el1g1b111ty ror this service. Mr. Prestridge 
indicated that General Telephone would also advocate that 
the Commission allow companies to have some administrative 
flexibility 1n ca'rrying out the discount plan in accordance 
with each company':, billing procedures. 

THE PUBLIC STAFF'S POSITION AND EVIDENCE 

The Public Staff':, position and evidence 1n this matter 
was presented through the testimony of its witness Hugh L. 
Gerringer. Mr. Gerringer 11:sted two considera tions 1n 
support or the Public Staff's position that a 75% discount 
be approved by the Commission to apply to all intrastate 
message toll charge:, ror messages· made on any day or the 
week or at any time of day by and to dear, :severely hearing 
handicapped, and speech impaired persons through the use of 
equ1pme.nt which has the capability to transmit and receive 
typed information over the telephone network, such equipment 
being referred to as a teletypewriter (TTY) or a Telecom
munications Device for the Deaf (TDD). 

Mr. Gerringer testified that a message conveyed on a TTY 
t akes longer to transmit than does the same one when 
conveyed by normal conversation and thus results in a 
proportionally higher charge for making a TTY intrastate 
message toll call regardless of the day of the week or the 
time of day the call is made. Mr. Gerringer testifi ed that 
based on an average speaking rate or 165 words per minute 
for native :speakers of American English and an average 
t yping rate for TTY use rs of 20 word :s per minute and on the 
maximum TTY transmission rate of 60 words per minute, 1t 
could be expected that a person :speaking would normally have 
an advantage 1n the range of 2 .75 to 8 .25 times over a 
person transmitting the same information via TTY. He 
f urther testified that based on that range, it was 
reasonable to conclude that a four-times factor would be an 
appropriate basis for computing a discount and, therefore, a 
discount of 75% would be required to produce equal charges 
for the same intrastate toll message which takes an average 
of four times as long to convey by TTY as 1t does by normal 
conversation. 

Mr. Gerringer further testified that the revenue loss 
which would result from the implementation of the 75% 
discount proposed by the Public Starr would be de 
min1m1:s. Mr. Gerringer testified that Southern BeIT 
estimated a revenue loss of only $20,000 to $30,000 over a 
three-year period resulting rrom a 25% discount applicable 
to the approximately 500 TTY':s in use throughout North 
Ca rolina for telephone communication by and to deaf, 
:severely hearing handicapped, and speech impaired persons. 
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Mr. Gerringer, starting with Southern Bell '3 reven ue loss 
estimate as a basis, estimated that the total aggregate 
annual revenue loss to all Regulated Telephone Companies 
resulting t'rom a 75% discount would be only $45,000. For 
comparison, he next divid ed that amount by $260,000,000 -the 
total billed intrastate toll revenues by all telephone 
companies in North Carolina for the annual period ending 
August 1979. The res ult ot' only 0.017% clearly d em�nstrated 
the de minimis impact on revenue loss ot' applying the 75% 
discount. 

In his testimony, Mr. Gerringer pointed out signit'icant 
dit't'erences between the discount plan provid ed by Southern 
Bell•, approved tarit't' and discount plan recommend ed by the 
Public Starr. Those differences were as t'ollows: 

1. Sou t•b er n &e 11 's
discount based on total 
recommend ed plan provided 
charges. 

plan provi d ed for only a 25% 
charges while the Public Stat't' 's 
t'or a 75% discount based on total 

2. Southern Bell's plan provid ed ror the discount only 
on station-to-station direct dial calls whereas the Public 
Start' 's recommend ed plan provid ed t'or the discount on all 
types or calls. 

3. Southern Bell's plan did not provi d e t'or the
discount on night and weekend rated calls while the Public 
Sta ft' 's recommend ed plan provid ed for the discount on all 
rated calls regard less or the day ot' the week or time or day 
the calls are made. 

4. The Public Starr and Southern Bell were in agreement
regard ing the ad ministrativ e proc ed ures governing the 
application of the discount. However, upon approval _ot' the 
Commis sion, the ,language in the administrative proced ures 
pertaining to the discount should be revised to ret'lec t the 
application of the 75% discount to all intrastate toll TTY 
mes,ages. Finally, Mr. Gerringer testit'ied that, in his 
opinion, which und er cross-examination he stated was 
formulated by his knowledge of · rate-making practices and 
relative cost consid eration s for various servic es, no 
impermis sible preferenc e or discrimination would result from 
implementing the 75% discount plan proposed by the Public 
Sta ft'. 

THE INTERVENOR'S (PETITIONERS) POS ITION AND EVIDENCE 

The posit ion an d evi d enc e o f  the In t e r v enors 
(Petitioners) was presented through the testimony or the 
following witnesses: Glenn T. L.loyd, Chair man of the 
Western North Carolina Telecomm unications Committee t'or the 
Dear; Hayward Wright, S·r., President ot' the North Carolina 
A!sociation ot' the Dear, Inc,; Representative Ruth E, Cook, 
Representative ot' the 15th. House District and Chairman or 
the North Carolina Council for the Hearing Impaired; Wi lliam 
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!L Peace, State Coordinator or the North Carolina Council 
t'or the Hearing Impaired; and Terry· Kemp, S pecialist t'or
Communicative Disorders with the North Carolina Division or
Vocational Rehabilitation Services. In addit ion, Paul 
Boynton test ified as representative t'or the Intervenor, the 
North Carolina Schools t'or the Dear Parents Association.
Each or these witnesses and the organizations and agencies
which they represented supported the Public Starr's position 
advocating a 751 �iscount. 

Mr. Lloyd described the basic telephone communications 
devices, TTY's or TDD's, available t'or dear people. Several 
ot' these devi ces were displayed at the hearing. He 
demonstrated the use or a recondit ioned TTY to give a rough 
idea or the time dit't'erence between voice communication and 
typing communication. He stated that the priu1ary source or 
TTY 's for dear persons was from the telephone companies or 
rrom �ubsidiaries such as Western Electric. However, the 
availability for this equipment, which 1s least expensive 
tor dear persons, continues to decrease. He testified that 
it requires a dear person to have paid out an additional 
$250 to $1,000 just to acquire the mechanical capability to 
be able to use the telephone, and then he has to pay toll 
charges from tour to eight times as high as charges for 
voice transmitted messages b.ecause or his dearness which is 
a physical disability that result s in a communication 
handicap. Mr. Lloyd further stated that the basic monthly 
rental charge which a deaf person must pay for telephone 
service in North Carolina is the same as the charge which 
telephone subscribers- with normal hearing pay, but that the 
dear person receives less service, such as not having 
available local and long-distance directory assistance and 
operator-assisted long-distance telephone servi ce and not 
having direct access to the local business office or to 
local repair service. 

Mr. Wright testified regarding the financial pr oblems 
encountered by dear citizens in North Carolina in buying the 
necessary equipment plus paying the additional long-distance 
charges of using the telephone. He stated that deaf people 
have many frustrations in trying to use the telephone, even 
if they have the necessary equipment, since dear people 
receive less service for the same rates a hearing person 
pays and that, consequently, the telephone rates paid by 
dear people dis criminate against them. 

Representative Cook testified that hearing impaired 
citizens or North Carolina need the same community services 
and educat ional opportunities that all people need, but many 
t imes hearing impaired people do not obtain :servi ces from 
tradit ional outlets due to the frustration of communica
tion. She stated that the 1977 session or the General 
Assembly recognized the need for legislation to address some 
of the needs or the hearing impaired by ratifying a bill 
that provided for the establishment or the North Carolina 
Council t'or the Hearing Impaired under the Department or 
Human Resources. One of the major purposes of the Council 
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is to advocate the pr ovision of services to assist hearing 
impaired individu als, especially in the areas of public 
services, health care, and educational opp ort unities. 
Represe nta tive Cook stated that a m ore equit able rate 
structure should be considered a right of the hearing 
impaired rather than a privilege granted at the discretion 
of the telephone companies. 

Mr . Peace testified that deafness is a severe disability 
and noted that deaf people as a group constit ute one of the 
most educationally, socially, and economically disadvantaged 
segments of the American population. A general lack of 
co111111unication or accessibility between the deaf and the 
hearing w orld is one or the major reasons for these 
disadvantages. In particular, deaf people often have had 
difficulty in accessing government agencies in seeking their 
help. The use of the TTY by deaf people is one of the major 
breakthroughs allowing them access to the hearing world; 
however, dear peole are slow in their use of TTY's because 
of severe language limitations as a result of being deaf 
which makes it difficult for them to express themselves in a 
fluid manner and because relatively few dear peole ever 
learn to use a typewriter. 

Mr. 11::e mp testified that pr ogress is being made in 
increasing the acces:,ibility of the hearing impaired to 
private and government agencies through the use of TTY's 
with one impetus being that Federal legis lation requires 
agencies that receive Federal funds to make their services 
access ible to all handicapped per:,o ns. However, deaf 
persons who make TTY toll calls to governmental agencies pay 
m ore than five t imes the cost which per:,ons not thus 
handicapped pay to receive governmental information and 
services because use of TTY's !'equires a longer time than 
doe:, nor mal speech co111111unication over the telephone.. Mr. 
11::emp stated that., in his opinion, deaf people should not 
have to pay any more or any less than other telephone users 
based on the time required for them to transmit and receive 
comparable content in their telephone communication. Under 
questioning, Mr . 11::emp stated that neither he nor any of the 
deaf peole in attendance at the hearing that he talked to 
were aware of the toll free number that TTY users could call 
in Charlotte to avail themselves of Southern Bell's services 
during business hours only. 

Mr. Boynton testified that communication by telephone is 
essential for parents of dear children in North Carolina. 
There are three schools for the deaf regionally located in 
North Carolina and that, in most cases, telephone communica
tion between parents and children attending schools are 
l o ng-dis t a nc e  calls (t oll). He describ e d  other 
communication sit uations requir ing long-distance calls tl'iat 
occur regularly, such as deaf parents calling teacher:, or 
administr ative officials, hearing parents calling deaf 
teachers or counselors regarding their children at these 
s chools, pare nts callin g  dea f children who attend the 
several different colleges that deaf people can go to now, 
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and brothers and sisters calling each other with one or both 
being dear. 

THE PO�LIC WI TNESSES' POSI TION AND EVIDENCE 

The posit ion and evi denc e or the addit ional public 
witnesses who had not prefiled any testimony are summarized 
as foll ows: 

1. James K. Seawell, ?resident or the Triangl e Registry
or Interpretors ror the Deaf (TRID)., stated that TRIO 
provi des interpreting services to the dear, incl u ding 
tel etype interpreting, and that members of the TRIO di d vote 
on and totally support the Publi c Staff's proposal ror a 
reduction. 

2. Davi d Eckstein, a Board Member or the North Ca�olina 
Registry or Interpretors ror the Dear, st ated that his 
organization had voted unanimously to endorse the recommen
dations of the Public Start ror a 75% rate reduction for 
l ong-distance intrastate TTY calls. 

3. Dal e  Rambeaut, President or the Ral eigh Tar Heel 
Deaf Lions Cl ub, stated that the members or the Ral eigh Tar 
Heel Deaf Lions Cl ub supported the 75% discount on in-state 
TTY toll calls. 

4. Herb Stout, Chairman of Parents and Prof'essions ror 
Handicapped Chil dren, st ated support ror the Publi c Starr's 
recommendation ror a 75% rate break. He stated that since 
deafness is a low incidence handicap, setting a rate which 
woul d supposedly "benef'it" a small minority woul d not be 
setting a precedent which was going to grow exponentially. 
He finally stated that, in his opinion, the cost to the 
utilities or going from a 25% to a 75% discount wo.ul d be 
minor and was probably not as great as the cost to those 
utilities of participating in this case. 

s. L ockhard F. Mac e, Director or the Governor':. 
Advocacy Council for Persons with Disabilities, st ated 
support or the North Carolina Council for the Hearing 
I mpaired 's request ror the 75% discount ror TTY users in 
North C arolina and suggested that the Utilities Commission 
coul d set an excell ent exampl e and make a major leap forward 
in North C arolina by impl ementing the Publi c St arr's 
proposed rate dis count. I t  woul d make the communications 
environment much �ore accessibl e to disabled peopl e in North 
Carolina and woul d be a protection of their rights. 

6. Lilli an Wynn stated that she had been deaf since the
age of two and had two chil dren, one who was dear and one 
who had normal hearing. She also stated that she used the 
TTY to communicate with deaf f'riends and rel atives and 
di ff erent government agencies and request ed that the 
C ommission support the proposal from the Public Start for 
the 75% rate reduction. 
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7. Mike Ernest, Director of the Program for Hearing 
Impaired Students at East Carolina University, provided two 
Petitions supporting the Publi c Staff':, recommendation for a 
75J reduction, one from the eastern North Carolina !legistry 
of the Deaf, the other from the East Carolina University 
Sign �anguage Club. Re cited two examples of precedents in 
our soci e ty for equalizing services to handicapped 
populations; namely, the free postal service to blind 
persons because of the bulk of braille and tape materials 
transmitted by th'em, and the policy of telephone companies 
not charging blind customers !'or directory assistance. He 
al:,o stated that the proposed reduction, 1!' adopted, would 
have several sal utory et'fects, including allow ing TTY 
messages to be billed at a fair rate, and assist ing deaf 
p eople in their communication need, such as accessing 
emergency warning systems and broadening the range of social 
activities available to them. 

Upon consideration of all of the evidence presented in 
this proceeding as summarized in the preceding sections and 
based upon the entire record of t·his proceeding, the 
Commission makes the following 

FINDINGS QF FACT 

1, All Regulated Telephone Companies were properly made 
parties to this rule-making proceeding. 

2. The intrastate toll rate schedule, including any 
specified discounts embodied or to be embodied in that 
schedule, is subject to regulation by this Commission whose 
policy ha:, been and is that such intrastate toll rate 
schedule be one and the same for all telephone companies 
subject to regulation by thi:, Commission to be applied 
uniformly throughout North Carolina. 

3. On a cost basis, the intrastate toll rates, or, more
precisely, the revenues which they generate, provide a 
contribution which helps offset the cost of basic local 
service, all of which results in. the basic local telephone 
service rates being lower- than would be possible but for 
subsidization from intrastate toll revenues. 

4. The rates paid by subscribers of telephone companies
regulated by this Commission for basic local service, in 
addition to providing for access to local and direct dial 
long-distance (DOD toll) calling also provide for access to, 
among other things, local directory assistanc e, long
distance directory assistance, the local telephone company 
business office, local telephone company repair service, and 
access to operator-assisted long-distanc e telephone 
service. 

s. The basic telecommunications means available to
deaf, severely bearing handicapped, and speech impaired 
persons and to those communicating with them telephon1cally 
is through the use of equipment which has the capab1li ty to 
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transmit and receive typed inrormation over the telephone 
network which equipment is commonly rererred to as either a 
teletypewriter (TTY) or a Telecommunications Device for the 
Deaf (TDD). 

6. There are only approximately 500 TTY's in us e 
throughout North Carolina ror telephone communications by 
and to dear, s everely hea ring handicapped, and speech 
im paired persons. 

T, The m a xim um (inherent mas:hi n e  capabi li t y )  
transmission rate or a TTY is 60 words per minute, whi le the 
average speaking rate ror native speak ers or Am erican 
English is approximately 165 words per minute; and the 
average typing rate ror hearing and speech impaired persons 
is approximately 20 words per minute. 

8. A normal hearing or normal speaking person using a 
telephone to communicate a given message vocally can do so 
rrom 2.75 to 8.25 times more quickly than can a deaf, 
severely hearing impaired, or speaking impaired person using 
a TTY to communicate the same message. 

9. A m essage transmitted long distance (toll) over a 
TTY takes approximately on the average at least rour tim es 
longer than that same one when conveyed by normal long
distanc e telephon e conversation and such TTY toll 
transmission results in a proportionally high toll charge 
absent some rorm or equalizing discount and that this is 
true regardless or the tim e or day or the day or the week 
such calls are made. 

10. Dear and s everely hea ring and spe-ec h im paired 
persons, using TTY's to make intrastate toll calls and those 
using TTY's to communicate with such persons, mak e the 
disproportionate • contribution to the cost or basic local 
telephon e servi c e  by virtue or such TTY users paying 
proportionally higher toll charges to communicate a given 
message than do telephone toll callers •. 

11. Despite such greater contribution to the cost or 

basic local service by hearing and speech impaired persons 
(and those communicating with them) resulting rrom 

intrastate toll revenues paid by such persons, they do not 
have avai lable the same rull service that is available to 
normal hearing and speaking persons even though both groups 
pay the same basic local rates . 

12. Telephone ratemaking is an inexact art with many 
rates ror various telephone services based upon some concept 
or the value or the service rather than upon the exact costs 
or providing these services. 

13. The annual revenue loss impact of applying a S0J 
discount during all hours. or the week to direct distance 
dialed calls wi ll b e  less t han $45,000 an d its 
implementation will not have any signiricant erfrect upon 
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the rinancial posit ion or the companies providing service in 
North Carolina or upon their ratepayers. 

14, The administrative procedures now in errect 
governing the application or the 25"% discount on a total 
charge basis are basically agreed to by all parties which 
presente d evi dence and are surfi cient to establish 
eligibility requirements and to guard against potential 
abuse. 

15. The Commission takes judicial notice or Chapter 168 
or the North Carolina Statutes, Sections 168-1 through 168-
14, dealing with the rights of handicapped people and 
setting forth publi c  policy or the State as it relates to 
them. 

CONCLUSIONS 

Base� on the Commission's authority to regulate 
intrastate toll rates, on the inequity or such present rates 
to the deaf, severely h.earing hand-i capped, and s p eech 
impaired TTY users as demonstrated by the evi dence and the 
Findings of Fact in this proceeding, and taking note of' the 
public policy or this State as set rorth in Chapter 168, 
Sections 168-1 through 168-14, of the North Carolina General 
statutes; the Commission, hereby, concludes the !'ollowing: 

1. That the tarirf providing a 25j discount that became 
effective September 1, 1979, is defi cient, does not 
constitute a fair and reasonable rate, and should be revised 
as hereinafter provided in this Order. 

2. That a !'lat SOj discount from rull charges on all
direct distance dialed intrastate message toll charges for 
TTY messages made by and to deaf, severely h.earing 
handicapped, and speech impaired persons regardless of the 
time of day or the day of the week the messages are made is 
a necessary and ap propriate rate-making devi ce ror 
correcting an aspect of the present ly exis t ing rate 
structure which, in practice, un!'airly discriminates against 
hearing and speech impaired TTY user:!! and those u:!!ing TTY 
machine:!! in order to communicate with such per:!!On:!!, 

3. That the approval or the 5OJ di:!!count plan approved 
herein result:!! in rair and reasonable rates and doe:!! not 
con:!!titute or re:!!ult in an impermis:!!ible prererence or 
di:!!crimination, 

4. That ruture improvements made by the regulated
telephone indu:!!try ;tn provi ding rull telephone iiervice to 
hearing and speech impaired persons should be brought to 
their attention as rapi dly as such im pro vements are 
available, 

5. That the admini:!!trative procedures now
governing the appli cation or the 25 j di:!!count 

in errect 
should be 
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modiri ed accor-d ingly to r-erlect appli cation or a SOS 
discount. 

!T IS, THEREFORE, ORD ERED as rollows:

1. Souther-n Bell shall rile a tar-irr in its Intrastate
�ong Distance Message Telecommunications Service Tar-ifr
Section A 18 .3 .1 t' with an et't'ective date ot' April 1, 1980,
and with the rollowing language to r-eplace the tar-it'r that
became erfective September- 1, 1979, and to be concurred in 
by all other telephone companies (and hopet'ully also by the 
nonregulated Telephone Membership Corporations) in North
Carolina which are subject to regulation by this
Commission.

"A telephone toll message which is communicated using a 
teletypewriter (TTY) by or to properly cer-tified hearin g 
or speech impaired persons or properly certiri ed business 
establishments or individuals equipped with TTY's for
communicating with hearing or speech impaired persons 
will r-eceive, upon request, credit o.n the charges for all 
intr-astate toll calls placed between TTY's. The er-edit 
to be given on a subsequent bill ror such calls placed 
between TTY's will be the equivalent or pr-oviding a SOS 
discount rr-om full direct distance dialed charges on all 
direct distance dialed calls any time or the day or 
week. The effect or this tariff is to extend the SOS 
weekend aod after 11:00 p.m. night rate to all hours of 
the week for TTY calls." 

2. The administrative proc�dure s attached as Appendix A
to this Ord er shall be adhered to for implementing and 
applying the SOS discount plan approved herein. 

3. The Regulated Telephone Companies in North Carolina
shall report to the Commission and to the Specialist ror
Communicative Disorders with the North Carolina Division of 
Vocational Rehabilitation Services, all future improvements 
made in providing rull telephone service to hearing and 
speech impaired per-sons as r-apidly as such improvements are 
available. 

4. The Regulated T elephone Compani es shall make 
appl'opriate efforts to bring to the attention of the hearing 
and speech impaired TTY users throughout North Carolina and 
to those using TTY's to communicate with such persons the 
availability of and the certit'ication requirements t'o!' 
receiving the SOS discount as specified in the tariff to be 
filed by Southern Bell with an effective date of' April 1, 
1980, and shall report to the Commission on or berore 
June 1, 1980, the results of such efrorts. 

I SSUED BY ORD ER OF THE COM MISSION. 
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This the 24th day or March 1980. 

165 

NO RTH CARO LINA OTILITIES COMMISSIO N 
(SEAL) Sharon C. Credle, Deputy Clerk 

NOTE: For Appendix A, see the orricial Order in the orrice 
the Chier Clerk. 
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DOCKET NO. P-100, SUB 119 

BEFORE THE NORTH CAROLINA UTILI TIES COMMISSION 

In the Matter or 
Petition to Reduce Intrastate 
Toll Rates ror Teletypewriter 
Messages Made by Dear, Severely 
Hearing Handicapped, and Speech 
Impaired Citizens 

ORDER ON RECONSIDERATION 
CLARIFYING AND AMENDING 
EXTENT OF 50% DISCOUNT 
A�LOWED BY HEARING PANEL 

HEARD IN: 

BEFORE: 

A PPEARANCES: 

The Commission Hearing Room, 
1130 North Salisbury Street, 
Carolina, on May 15, 1980 

Dobbs Building, 
Raleigh, North 

Commissioner Edward B. Hipp, ?residing; and 
Commissioners Sarah Lindsay Tate, John w.

Winters, A. Hartwell Campbell, and Douglas 
P. Leary; Chairman Robert IC. K oger and
Commissioner Leigh H. Hammond participated 
through reading or the record 

On Behalf or Southern Bell Telephone and Telegraph 
Company: 

R. Frost Branon , Jr. ,  General Attorney,
Southern B ell Telephone and Telegraph
Company, P.O. Box 30188, Charlotte, North 
Carolina 28230 

Fred A. Walters, Attorney, Sou thern Bell 
Telephone and Telegraph Company, 12115 Hurt 
Building, Atlanta, Georgia 30303 

On Behalf or Ca r o li n a  Tele phon e and Telegraph 
Company: 

Dw ight W. Allen,. Caroli na Telephon e and 
Telegraph Company, 122 East Sain t James 
Street, Tarboro, North Carolina 27886 

On Behalf or The Using and Consuming Public; Public 
Start': 

G. Cl ark Crampton, Staff Attorney - Public 
Start, North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 

BY THE COMMISSION: On March 211, 1980, a Panel or the 
Commission issued an Order entitled "Order Granting 
Reduction" which approved a partial reduction in rates on 
l ong-distanc e telephon e toll charges t'or messages 
transmitted on teletypewriters (TTY's) by and to deaf and 
severely head.i:ig and speech impaired citizens. This Order 
approved for intrastate toll calls placed between TTY's a 
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SOS discount from full direct distance dialed charges on all 
direct distance dialed calls any time of' the day or week. 
The Panel's Order did not approve any discount for TTY users 
from night and weekend rates. The Panel's Order effectively 
extended the regular SOS weekend and after 11:00 p.m. night 
rate to all hours of' the week f'or TTY calls. 

On March 31, 1980, the Publi c  Staff' filed a "M otion For 
Reconsideration"· on beha lf' of' itself, the using and 
consuming public, and several interveno.rs and requested the 
Commission to reconsider its Order and appr oved a 75S 
discount (r-ather than a SOS discount) to be applied to all 
billed charges (rather than to daytime r-ates only). On 
April 11 , 1980, the Commission set the Motion For
Reconsideration for oral argument on May 15 , 1980. Southern 
Bell Telephone and Telegraph Company (Southern Bell or 
Bell), Carolina Telephone and Telegraph Company (Carolina 
Telephone), and General Telephone Company of' the Southeast 
each filed a Response to the Public Staf'f''s Motion For 
Reconsideration. 

The matter came on f'or hearing as scheduled and the 
Commission heard oral ar-gument of' counsel on behalf' of' the 
Public Staff', Southern Bell and Carolina Telephone. 

Having considered the Motion For Reconsideration, the 
Responses f'iled thereto, argument of' counsel, and the entire 
record in this docket, the full Commission concludes that it 
should reconsider and modify the Panel's "Order Granting 
Reduction" hsued on March 211, 1980, to appr ove a SOS 
d is count on all billed charges f'or intr a state toll 
messages placed'""tietween TTY's. The Panel's Order approved a 
flat SOS discount fr om the full daytime rate on all dir-ect 
distance dialed calls placed between TTY machines regardless 
of' time of' day, and there by failed to allow any discount on 
night or weekend rates for TTY users. 

In so modifying the Panel's decision, the Commission 
expressly adopts and affirms each of the Findings of Fact 
(1 - 15) set f'orth in the March 211, 1980, Order, and also 
adopts and affirms each of' the Conclusions ( 1 - 5) found on 
pages 19 and 20 of that Ord er. These Fi n dings and 
C onclusions, which support the Panel's authorization of' a 
SOS discount from daytime rates for TTY users, also suppor-t 
the full Commission's "Order on Reconsider-a tion Clarifying 
and Amending Extent of' SOS Discount Allowed by Hearing 
P an.el," which approves a SOS discount on all billed 
charges. The Conclusions ex pressly find that S:-r1at SOS 
dis count fr om full charges is reasona ble . The full 
Commission agrees with the Panel's f'indings that in the 
a bsence of an appr opr-iate discou nt, TTY users are 
subsidizing basic local service to a greater extent than are 
other toll users. (All toll users subsidize local services 
to some extent.) This inequity results from the fact that 
TTY messages take appr oxim ately four tim es longer to 
transmit than do voice messages. 
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The Commission concludes that a t'lat 50% discount from 
all bi lled charges between TTY's is more appropriate than 
the discount approved by the Panel in that it recognizes and 
maintains historical rate dit't'erentials and gi ves TTY users 
an incentive to call at ot't' -peak times, 1.e., on nights and 
weekend s. S uch rate dit't'erentials tend to enc ourage 
ot't'-peak usage and lessen the need t'or expensive new plant, 
thereby benet'iting all customer s. F urther more, a 50 % 
discount t'rom all billed charges between TTY's, although 
more extensive than the dis count approved by the Panel, 
remains appropriate and well within a range ot' reasonable 
and appropriate discounts that could be justified for the 
TTY rate. This conclusion is supported by the t'inding that 
a normal person using a telephone to communicate a given 
message vocally can do so t'rom 2. 75 to 8 .2'5 times more 
quickly than a hand icapped person using a TTY. (Finding 
No. 8, in March 24, 1980, "Order Granting Red uction.") 

During the hearings, Southern Bell took the position that 
the discounting 01' TTY toll calls substantially greater than 
25% (the discount ret'lected in their tarift' fi ling et'fective 
September 1 9 79) would cause TTY toll calls to be priced 
below cost. In ord er to support this argument, Bell ma de 
use of the result s ot' embed d ed direct cost analysis st udies 
which presented relationships among costs, revenues and toll 
c alls on a total aggregate basis. The result s showed that 
for toll, "t'or every one dollar ot' cost expend ed in toll 
c alls that $1.57 in revenue genera tes." (Testimony of David 
Miller, Jr., TR., p. 32) Southern Bell concluded that 11' a 
75% discount is appli ed to these figures, the revenue 

generated from $1.00 ot' cost is $.039 which is "clearly, 
tremend ously below cost ." 

The Commis sion is not persuad ed by Southern .Bell's 
evidence or arguments in this regard. Fir st ly, the initial 
cost studies reli ed upon by Southern Bell, alt hough 
conducted at the Commission's request, and ongoing since 
that time (accord ing to Southern Bell), were never 
thoroughly reviewed by the Commission Starr nor approved by 
this Co111111is sion. The "ongoing" study results alluded to by 
witness Miller have not been submitted to the Commission for 
review and audit, and he admit s they are imprecise. Mr. 
Miller admitted that he personally had not made any such 
cost studies or analysis, and that the cost information 
presented by him was based upon a study or studies done by 
others who were not available to testit'y. 

Second ly, even it' Southern Bell's cost study is assumed 
to be vali d ,  it has been appli ed in a mis leading and 
i llogical manner by Southern Bell. The above-mentioned 
figures ot' $1.57, $1.00, and $.039 testified to by witness 
Miller are merely aggregate t'igures obtained by dividing 
total revenues and total expenses, by the total number of 
toll calls. It is erroneous to conclude from such aggregate 
d ata that a particular type of call (a discounted TTY c all) 
is priced below cost. Aggregate d ata, due to an aggregation 
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an d averaging effec t, gi ves no meaningful i n for mation 
regarding a revenue-cost relationship t'or any one type ot' 
toll mess age. It is mis leading to conclude that by 
dis counting £.!!.lL TTY calls by 75% that the aggregate 
revenue result of $1.57 (as testified to by Miller) will 
drop to $.039. 

In order to determine the revenue cost relationship t'or 
dis counted TTY calls , or t'or any other type cal l ,  
individual, and n'ot aggregate, cost studies woul d have to be 
made. Further more, since toll revenues greatly subs idize 
local basic service, those detailed cost studies shoul d 
include the average excess amounts that TTY users have to
pay because of the length of time their toll calls require
compared to those of nor mal users.

Telephone rates have histor ically been set at levels 
which give substantial weight to value ot' service, e.g., 
business rates are set at about twice the residential rates. 
The establishing of a SOS discount for TTY users corrects an 
error in current rate-making policies. 

Finally, the statewide annual revenue impact of less than 
$45 ,COO is de minimis and will not have any significant 
effect upon-the comp anies pr ovi ding service in North 
C arolina. 

For these reasons the C ommission concludes that the SOS 
discount fr om full direct distance dialed charges approved 
by the Panel is inadequate, and should be increased to a 50S 
discount on all billed charges. 

IT IS, THEREFORE , ORDERED as follows: 

1. That Southern Bell file a tariff in its Intrastate 
Long Distance Message Telecommunications Service Tariff 
Section A18.31G. with an effective date of July 1, 1980, and 
with the following language to replace the tariff that 
became effective April 1, 1980, and to be concurred in by 
all other telephone companies in North Carolina which are 
subject to regulation by this Commission: 

"A telephone toll message which is communicated using a 
telecommunications device for the deaf (TDD) by or to 
properly certified hearing or speech impaired persons or 
properly certified business establishments or individuals 
equipped with TDD' s for communicating with hearing or 
speech impaired persons will receive, upon request , 
credit on charges for all intrastate toll calls placed 
between TDD's. The credit to be given on a subsequent 
bill for such calls placed between TDD's will be SOS of 
the billed charges." 

2. The administr ative pr ocedures attached as Appendix A 
to this Order shall be adhered to for implementing and 
applying the SOS discount pl an approved herein. 
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3. That except 

GENERAL ORDERS 

March 24, 1980, in 
errect. 

as IDOdified 
this docket 

herein the Panel Order of 
reinains in rull force and 

ISSUED BY O RDER OF THE COMMISSION. 
This the 23rd day of June 1980. 

(SEAL) 
NO RTH CAROLINA UTI LI TIES COMMISSION 
Sandra J. Webster, Chief Clerk 

COMMISSIONER TATE DISSENTS 

NO TE: For Appendix A, see official Order in the O frice of 
the Chief Clerk. 

COMMISSIONER TATE, DISSENTING: I dis sent frolD the 
majority opinion because I can find no regulatory principle 
nor any statutory authority that would provide for the 
Commission to allow special rates to persons wit'h hearing 
disabilities. It is sound regulatory practice, as well as 
simple equity, to charge customers the cost or serving them. 
As Justice Lake said in Utilities Coinmission vs. Edmisten, 
291 NC 451 at p, 468, "The basic theory-of utility 
r atemaking, pursuant to G.S, 62-133, is that rate s should be 
fixed at a level which will recover the cost of the service 
� � the � � applied, plus� riir re turn to the 
utility." (Emphasis suppli ed) Wh.ile in some cases, it has 
been deemed advisable to subsidize one group of ratepayers 
by increasing the cost to other customers, this pr actice 
should be kept to a minimum and should be scrutinized with 
great care. O ver the :,ears, it has been a pr actice of this 
Commission to charge more than the cost for long-distance 
calls. This can be justified in that long-distance, calls 
are a luxury and the excess revenue is used in order to 
amelior ate the cost for b asic telephone service, a 
necessity. It should be noted that all subscribers to basic 
telephone service benefit. In this docket, however, those 
customers who are to be subsidized are the hearing-impaired 
and their charges are to be less than cost, requiring that 
all other customers make up for the lack of revenue. I had 
agreed in the earlier panel decision in this docket to 
provide those users of the TTY with a rate which at le ast 
covered the cost of serving them, although it did remove 
that portion of the long-distance charges that exceeded the 
cost. The Panel Order simply said that we would remove all 
subsidy and allow TTY users to cover exactly the cost of 
serving them with the subsidization to universal telephone 
r ates removed. In this decision of the Full Commission, 
however, the majority has agreed to allow a small gr oup of 
customers to receive evening services at 2 5% of the regular 
daytime rate and according to the evidence, f ar below what 
it costs the telephone companies to serve them. 

Th e Co mm is s ion ha s de c id e d th a t a c er ta in gr oup o f 
customers are deserving and should, therefore, be subsidized 



TELEPHONE 171 

by another group of' c ustomers. Again, it is sound 
regulatory practice, and this Commission has so held, that 
utilities should not make charitable contrib utions and have 
these contributions paid r'or by the ratepayers. 'ilhat the 
C o mm is s i o n has done in this in st· a n c e i s to ha v e th e 
Commis sion deci de what is an accept able charit able 
contribution and order the other ratepayers to pay f'or it. 
I do not believe the Commission has the luxury of' choosing 
which utility customers should be the benef'iciaries of' its 
charit able motivations, even though those benef'iciaries are 
needy or deserving. Quite simply, the Commission is 
exercising the power to tax one group to benef'it another and 
the Legislature has not yet deemed it wise to empower us 
with the power to tax. Justice Lake said in Utilities 
Commission �• Telephone Company 281 N C  318 p. 336, "In 
f'ixing r ates to be charged by a publi c utili t•y, the 
Commission is exercising a !'unction of' the legislative 
branch of' the government.... The Commission, however, does 
not have the f'ull power of' the Legislature but only that 
portion conf'erred upon 1t in G.S. Chapter 62 . In f'ixing the 
rates to be charged by a publi c utility for its service, the 
Commission must, theref'ore, comply with the requirements of 
that chapter .... • 

In f'act, G.S. 62-2 st ates: "It is hereby declared to be 
the policy or the State of' North Carolina: •.• (4) To provide 
just and reasonable rates and charges f'or public utility 
services without unjust discrimination, undue preferences 
or advant ages, ••. • (Emphasis suppli ed)--A-ddition ally, 
ci:"s. 62-140(a) states that: "No publi c utility soall, as 
to rates or servi c es, m ake or gr ant an y unreasonable 
preference � advantage � !!!I person � subject !!!I person 
� any unreasonable prejudi ce � disadvantage." (Emphasis 
s uppli ed) However admir able it s motivations, th e male 
m ajority has succumbed to the old temptation to allow its 
heart to rule its head. Whi le sympathizing with this 
temptation, I cannot succumb to it and remind the majority 
that we are a court of li mited jurisdiction and must 
restrain ourselves from exceeding the author!.ty granted to 
us by statute. 

As stated in Utilities Commission �· � Corpor ation, 
238 N .C. 451 at p. 462, "The obli gation of a publi c servi ce 
c orporation to serve imp art ially and without u njust 
discrimination is fundamental •••• There must be subst antial 
differences in service or conditions to justify dif'ferences 
in rates. There must be no unreasonable discrimination 
between those rec eiving the same kind and degree of' 
service," and at page 1165, "Rates may be fixed in view of 
dissimilarities in conditions of service, b ut there must be 
some reasonable proportion between the variance in the 
conditions and variances in the charges." In the instant 
case, the only substantial di fferences between the services 
provided to the hearing-impaired and all other customers are 
the fact that TTY users must use a machine in order to 
transmit messages and the uncontested t'act that it takes a 
user ot' the TTY four times longer to transmit the same 
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message than when conveyed by voice. However, it is to me a 
distortion or the phrase "substantial dirrerences in service 
or conditions" to apply this term to the user rather than to 
the provi der or the utility service. This in errect sets 
rates based upon "value or service" rather than the accepted 
rate technique or setting charges based upon •cost or 
servi ce." Value or service is highly subjective and 
unacceptable as a ratemaking tool sim ply because there is no 
way to ascertain or measure the imp uted value. The majority 
asserts that the revenue impact or it s decision is de 
minimis but I remind them or the legal proverb that "Hard 
cases make bad law." As Justice Bleckley stated: "The 
hardship of the particular case is no reason for 111elt ing 
down the law. For the sake of t'ixednes� and uniformity, law 
must be treated as a soli d, not as flui d, It 111ust have, and 
always retain, a certain degree or hardness, to keep it s 
outlines t'irm and constant. Water changes shape with every 
vessel into which it is poured; and a liquid law would vary 
with the 111ental cont'ormation ot' judges, and beco111e a synonym 
t'or vagueness and instability." Southern Star Lightning Rod 
£2.• v. Duvall, 64 Ga. 262. 268, (1879}, 

-- --

Sarah Lindsay Tate, Commissioner 
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DOCKET NO. E-2, SU B 381 

BEFORE THE NORTH CAROLINA UTILITIES C OM M ISSIO N  

In the Matter of 
Mr. L.L. Wright, III, Complainant ) 

) 

vs. 

Carolina Power & Light Company, 
Respondent 

) 

) 

) 

) 

REC OMMENDED ORDER 
REQU IRING RELOCATIO N OF 
FAC ILITIES AND CLOSING 
bAi IN DISTR IBU�IO N LINE 

HEARD IN: 

BEFORE: 

APPEARA,NCES: 

Commission Hearing Room 217, Dobbs Building, 
Raleigh, North Carolina, on February 28, 1980 

Allen L. Clapp, Hearing Examiner 

For the Respondent: 

Andrew McDaniel, Attorney at Law, Caroli"na 
Power- & Li ght Comp any, P.O. Box 1551, 
Raleigh, North Carolina 27602 
For: Carolina Power & Light Company 

For the Public Staff: 

G. Clark Crampton, Staff Attorney, Public 
Staff - North Carolina Ut ilit ies Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Us ing and Consum in g Public and 

L .L. Wright, III

CLAPP, HEAR ING EXAM INER: On December 10, 1979, Mr. L.L. 
(Sandy) Wright, III filed a complaint against Carolina Power 
& Light Company (CP&L) in the form of a letter dated 
December 7, 1979, addressed to Dr. Robert Fis chbach, 
Executive Director of the Public Staff. Mr. Wright

0

s 
complaint relates to a controversy between him and CP&L 
regarding the method and route by means of which electrical 
service was to be provided to his new residence. The 
gravamen of Mr. Wright's complaint is his contention that 
CP&L misled him with respect to the alternative methods 
whioh it had indicated were available by which the subject 
property could be provided ele ctr ical service and his 
dissatis faction with the method and condit ions of providing 
such service which CP&L was proposing at the time the 
complaint was filed. The method being proposed by CP&L, 
according to Mr. Wright, would entail the placement of a 
ut ility pole and overhead lines so as to harm the aesthetics 
of his residence and neighborhood and would entail the 
cutt ing of certain trees contrary to Mr. Wright's wishes. 
Mr. Wright requested certain restrict ions on the use of a 
pole he alleges to be located on his property to provide him 
electric service. The restrictions would prevent damage to 
certain trees alleged to be on his property. 
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On Decem ber 13, 1979, the Commission issued it s Or der 
serving the subject complaint on Carolina Po wer & Li ght, 
Respondent. That order di rected the Respondent to satisfy 
the demands of the Complainant or to file an answer thereto 
within twenty (20) days after receipt of the order. The 
Respondent was further directed to refrain from damaging the 
t rees in question lo cated on the Complainant's property o r  
o n  o r  near the state ·s right-of-way until such time as the 
C ommission issued an Order reso lving the subject co�plaint. 

C arolina Po wer & Li ght filed its answer with the 
C ommission on January 2, 1980. The response was serv ed on 
the Complainant in the Commission's Notice to Complainant of 
Answer Filed by Respondent dated January 8, 1980. 

On January 31, 1980, the Complainant filed a letter with 
the Commis sion whi ch responded to the answer filed by CP&L . 
In that letter, the Complainant stated that Carolina Power & 
Light was granted a right-of-way on December 13, 1979, in 
o rder that electric servi ce would be supplied to his new 
residence. C omplai nant fu r ther pointed out that the 
right-of-way was granted "under protest" as evidenced by his 
l etter dated Decem ber 7, 1979, whi ch had been filed 
December 10, 1979, as a fo rmal complaint. Mr. Wright's 
letter indi cated that he was no t satis fied with the 
Respondent's answer and suggested that he be affo rded relief 
in one of the following ways: 

1. lo cate the primary line on the opposite side of the 
road from his residence with the Complainant paying the 
price differential to connect under the road; 

2 . lo cate the pole on the property line thereby
reducing the obvious eyeso re; 

3. provide servi ce underground from Lo t #32's servi ce 
at the o riginal stated cost; and 

4. hav e Carolina Power & Light ref rain from extending 
add it ion al lines from pole C to pole A until one of the 
first three conditions coul d be met. 

On February 5, 1980, the Commission issued its order 
setting the subject complaint fo r hearing on Thurs day, 
February 28, 1980, at 11:00 a.m. in the Commission Hearing 
Room, Do bbs Building, 430 No rth Salis bury Street, Raleigh, 
No rth Carolina. 

On February 18, 1980, the Publi c Staff - No rth Carolina 
Utilities Commission filed Notice of Intervention. 

The hearing in this matter was held at the time and place 
specifi ed in the Commission's O r der of February 5th. 
Testifying fo r the Complainant were L .L . Wright, III , and 
Ms. Carol Kim ball Bunn. Gregory A. Cagle, Maxton Radfo rd, 
and Randy Peebles, employees of CP&L , testified fo r the 
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Additionally, Respondent cal led Ms. 
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Bunn to 

The transcript was mailed on May 22, 1980, and Carolina 
Power & Light Co mpany and the Pub lic St aff filed proposed 
orders on June 16 and Ju ne 27, 1980, respectively. 

Based upon the testimony and evidence adduced at the 
hearing and the entire record of this proceeding, the 
Hearing Examiner makes the following 

FINDINGS OF FACT 

1. That L.L. {Sandy) Wright, III, and his wife, Linda
S. Wright, are the owners of Lot 33, Section A, Porter's 
Neck Pl antation, F utch Creek Road (N.C.S.R. 1491), 
Wilmington, North Carolina, as shown recorded in Map Book 5 
at Page 122, New Hanover Regis try, said property being 
hereinafter referred to as "Lot 33.n 

2. During the latter part of 1979 Mr. Wright caused a 
new home for himself and his family to be built on Lot 3'3, 
i n  which ho me they have resided sin ce app roximately 
December 28, 1979. 

3. That the other homes in the immediate area of Lot 33

are served by CP&L with underground electric service and 
that this was the case at the time Mr. Wright was planning 
and building his new home on his Lot 33, 

4. That Mr. Wright met with a represe ntative of CP&L in
August 1979, prior to beginning construction on his new home 
to be located on Lot 33, and sub mitted to that representa
tive a drawing of his Lot 33 showing the location of the 
( proposed) house on it and indicating that Mr. Wright 
desired underground electrical service to his new home. 

5. That in August of 1979 the architectural plans for 
Hr. Wright's new home to be constructed on Lot 33 were shown 
to a CP&L represe ntative, which plans showed that it was 
contemplated that the electrical service connection to the 
house would be at the eastern end of the house. 

6. That, s ub sequent to the meeting between Mr. Wright 
and the representative of CP&L described in Finding of Fact 
No. 4, and s ub sequent to Mr. Wright showing a CP&L 
representative the architectural plans for his house as 
described in Finding of Fact No. 5, construction on Mr. 
Wright's house proceeded on the ass umption that electrical 
service to it would be provided underground as Mr. Wright 
had requested and that s uch service connection would be to 
the eastern side of the house. 

7. That in the fall of 1979, a few days prior to 
October 4, 1979, after construction on Mr. Wright's new 
h ouse had already begun, Mr. Wright was advise d  by a 
representative of CP&L that it would not be possib le for 
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CP&L to provide underground service to his new house on 
Lot 33 in the manner which had been originally contemplated 
and requested by Mr. Wright. By this time, much of the 
b ranch ci rcuit wiring was in place for service on the 
eastern end of the house. 

8. Shortly prior to October Ii, 1979, Mr. Wright met 
with rive representativ es of CP&L i n  order to dis cuss the 
p roblems which had arisen with respect to how his new house 
under const r uction on Lot 33 was to be provided. electric 
service and the alternative methods which were av ai lable. 

9. In the cou rse of the meeting between Mr. Wright and 
the CP&L rep resentatives described in Fi nding of Fact No. 8 
th ree possib le methods of serving Lot 33 were dis cussed. 
The fi rst alternative described by the CP&L representatives 
was to serve Mr. Wright's new home by placing a utility pole 
o n  the lot li ne between Mr. Wright's Lot 33 and Mr. 
Jeffreys' Lot 32, the lot located immediately to the east of 
Lot 33. Mr. Wright rejected that option. The CP&L 
representative then described two additional options by 
means of which Mr. Wright could obtai n elect rical servi•ce 
to his new home on Lot 33. Those options were as follows: 
( 1) to provide service from a utility pole located to the 

east of Lot 33 on the opposite side of Futch Creek Road
(Pole A) by going from pole A under Futch Creek Road, going
underground across the front of Lot 32 (J�ffreys) and -going
u nderground to the east side of the Wright residence on Lot 
33 at an estimated cost of $1,08 4, or (2) to provide ser.vice
from a utility pole located to the west of Lot 33 on the 
opposite side of Futch Creek Road (Pole B) to a utility pole 
(Pole C) to be placed on the property li ne between Lot 33 
and Lot 34 and then go underground from Pole C to the west 
side of the Wright residence on Lot 33 at an estimated 
charge to the Complai nant of $149. No continuation of this 
li ne across the front of Lot 33 to Pole A was shown or
dis cussed at this time. 

10. With respect to the option offered by CP&L whereby 
electric service was to be provi ded from a utility pole to 
be located on the property li ne between Lots 33 (Wright) and 
34 (Turner) and from there to the western side of Mr. 
Wright's house at an estim ated cost of $11i9, a CP&L 
representative represented to Mr. Wright that the right-of
way required from the owner of Lot 34 in order to locate a 
utility pole on the property li ne had been or could be 
obtained by CP&L. At some point in this process, CP&L 
placed a stake on the Lot 33/ 34 proper ty ,li ne at the 
p roposed pole location. 

11. On or about October 4, 1979, Mr. Wright elected and 
accepted the option proposed by CP&L whereby elect rical 
service was to be provi ded to his house on Lot 33 by means 
of underground service coming from a utility pole to be 
placed on the property li ne between Lots 33 and 31i at an 
estimated charge of $11i9. He made this decision because 
this was the cheaper option, even though it necessitated 
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additional expense to hav e the house rewired for western 
side service, and because the location of the utility pole 
on the property line between Lots 33 and 34 would not be 
u nsightly or entail the undesired cutting of trees. 

12. As a resul t of Mr. Wright having elected the $149 
plus rewiring cost option proposed by CP&L, changes were 
m ade in the wiring of his house on Lo t 33 then under 
constru ction in order that the electric service connection 
might be made at the western side of the house ra,ther than 

the eastern side of the house as originally con templa ted. 

13. In late October of 1979, after Mr. Wright had 
elected the $149 plus rewiring cost option, as described in 
Finding of Fact No. 11, and after changes had been made in 
the wiring of his house under con struction to accommodate a 
service connection on the western side, a representa tiv e of 
CP&L a dv ised Mr. Wright that it was having a pr o b lem 
o btaining the right-of-way necessary to locate a utility
pole on the property line between Lots 33 and 34 and in fact
CP&L was unable to obtain the required permission from the 
owner of Lot 34 to locate a utility pole on the property 
line. 

14. Mr. Wright learned, subsequent to his election of 
the $149 plus rewiring cost option describ ed in Finding of 
Fact No. 11, that CP&L desired and an ticipated not only to 
serve his property from the proposed new Pole C b ut also to 
connect a line from Pole C to Pole A located to the east of 
his property on the opposite side of Futch Creek Road. 

15. Due to the inability of CP&L to obtain permission of 
the owner of Lo t 34 to locate a utility pole on the property 
line between Lots 34 and 33, Mr. Wright ultimately agreed as 
described in Finding of Fact No. 16 to allow CP&L to place a 
utility pole on his Lot 33 appro ximately 8 feet from the 
common property line between Lots 33 and 34. 

16. On Nov ember 26, 1979, Mr. Wright and his wife 
e xecuted and tendered to CP&L an easement to permit the 
location of a utility pole on their lot 33 appro xim ately 8 
feet from the common line with Lo t 34, but prohibiting CP&L 
from running a line from such utility pole to Pole A, a pole 
located to the east of Lot 33 on the opposite side of Futch 

C reek Road, which tendered easement CP&L r efused to accept. 

17. Mr. Wright would hav e accepted and elected the 

u ndergrou nd service option estim a ted to cost $1,084, 
described in Finding of Fact No. 9, if he had known that the 
$149 option, as originally proposed and described to him, 
would not prove to be feasib le but rather would entail 

placing a utility pole 8 feet into his property, rather than 
on his common line with Lot 34 and would or might entail an 
ov erhead line from Pole C to Pole A across the road to the 
east of Lot 32. 
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18. As a precondition to obtainin g electric service to 
his house on Lot 33, Mr. Wright and wife were, in effect, 
forced to sign a CP&L easement agreement which did not 
contain restrictions on CP&L's right to run a line from the 
utility pole to be located on Lot 33 across Futch Creek Road 
to Pole A. That agreement was executed by Mr. and Mrs. 
Wright under protest. 

19. CP&L has experienced reliability problems with the 
cross-country line serving Pole B (and now Pole C as well). 

20. Connecting Pole A and Pole C with an electric line
would close a gap in the distrib ution system of CP&L for the 
Porters Neck Plantation area, would increase the reliability 
of service to customers in the area, and would reduce 
problems of accessibility and cost of maintainin g  the 
electric system. 

21. Connecting the electric line from Pole C presently 
located on Mr. Wright's property (Lot 33) with Pole A 
located across Futch Creek Road to the east of Lot 33, as 
CP&L proposes to do, would entail severely trimmin g back 'or 
p ossibly cutting down at least one 20-inch pine tree 
contrary to Mr. Wright's desires. The evidence in this 
record regarding whether that 20-inch pine tree is on Mr. 
Wright's property (Lot 33) or on the State Highway 
Department's right-of-way is inconclusive. 

22. The completion of such gap and the benefits which 
flow from that would not be possible if Mr. Wright had 
elected the option proposed by CP&L whereby his property 
(Lot 33) would hav e been served by underground service from 
the east at an estimated cost of $1,084. 

23. CP&L is responsible for providin g adequate,
reliable, and economical electric service to the citizens in 
its service area. 

The evidence 
Comp laint, the 
testimony of Mr. 
Peebles. 

EVIDENCE AND CONCLUSIONS 

for the 
An swer, 

Wright, 

above findings 
and exhibits 

Mr. Cagle, Mr. 

is found 
ther to, 
Radford, 

in 
and 

and 

the 
the 
Mr. 

The review of the testimony in 
introduced, and the pleadings, and 
are considered in the light of 
regulations of the Commission and 
Statute: 

this docket, the exhibits 
the findings of fact made 
the following rules and 

the Comp any and General 

A. From the Rules of the North Carolina Utilities 
Commission: 

"Rule R8-22, Utility � withhold service until 
customer complies with rules and regulations. - Any 
utility may decline to serve a cus tomer or 
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prospective customer until he has compli ed with the 
State and municipal regul ations on el ect ric service, 
a n d  the rul es and regul ation s of the utility 
furnishing the servi c e, provided such rul es and 
r egulations have been approved by the Commission.• 

B. From the Service Regul ations fi l ed by Ca roli na Power 
& Li ght Company with the Commission and approved by the 
Commission as fol l ows: 

C. 

"2. CONDITIONS OF SERVICE 

(a) Company is not obli gated to supply el ectricity 
to customer unl ess and until: (1) Company's form of 
Application for Supply of El ectricity is executed by 
Customer and acc epted by Company; (2) i n  cases where 
it is nec essary to cross private property to deli ver 
el ect ricit y to Customer, Customer conveys or causes 
to be conveyed to Company, without cost to Company, 
a right-of-way easement, satis factory to Company, 
ac ross such private property for the const ruction, 
mai ntenanc e, and operation of Company's li nes a'nd 
facilities, necessary to the deli very of el ectricity
by Company to Customer: provided, however, in the
a bs e n c e  of a fo r mal convey a n c e, C o m p a n y ,
neverthel ess, shal l b e  vested with a n  easement over 
Customer's premises authorizi ng it to do al l tbi ngs 
necessary to the construction, mai ntena nc e, and
operation of it s li nes and facilities for such 
purposes; 

( 3 ) 

" ( b) If Company instal ls a substation or other 
facilities for service to Customer, any avai labl e 
capacity of such faci lity not needed to supply 
Customer may be used by Company to supply others .  II 

From the North Caroli na General Statutes as fol l ows: 

"62.2. Declaration of poli cy. - Upon i nvestigation, 
it has been determined that the rates, services and 
operations of publi c utilities as defi ned herei n, 
a re affected with the publi c interest and that the 
avai la bility of an adequate and reliabl e supply of 
el ect ri c  power and natural gas to the peopl e, 
ec onomy and government of No rth Caroli na is a matter 
of publi c policy .  It is here by declared to be the 
poli cy of the State of North Caroli na: 

( 1) To provide fai r regulation of publi c utilities 
i n  the i nterest of the publi c;

(2) To promote the i nherent advantage of regulated 
publi c utilit ies; 

(3) To promote adequate, reliable and economical 
utility service to al l of the citizens and 
r esidents of the State; 
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(4) To provide ju st and reasonable rates and
charges for public utility services without 
unjust discrimination, undue preferences or
a dvantages, or u n f a i r  or dest ruct ive
c ompetit ive practices and con sistent with
long-term management and conservation of energy 
resources by avoiding wasteful, uneconomic and 
inefficient uses of energ�; 

(5) To encourage and promote harmony between public 
utilities, their users and the environment; 

(6) To foster the continued servic e of pubiic
utilities on a well-planned and coordinated 
basis that is consistent with the level of 
energy needed for the protection of public
health and safety and for the promotion of 
general welfare as expressed in the State; 

(7) To seek to adjust the rate of growth of
regulated energy supply facilities serving the 
State to the policy requirements of statewide 
development; and

(8) To cooperate with other states and with the 
f ederal gover nment i n  p r omot ing ' a n d
coordinating interstate and intrastate public 
utilit y servic e and reliabilit y of pu blic 
utility energy supply. 

To these ends, therefore, authority shall be vested in 
the North Caroli na Ut ilities Commis sion to regulate 
public utilities generaJ.ly, their rates, services and 
operations, and their expansion in relation to long-term 
energy conservation and management policies and statewide 
development requirements ,  and in the manner and in 
accordanc e with the policies set forth i n  this 
Chapter .•. " 

"62-180. � of railroads !!..!!,!! public highways . Any 
person operating electric power, telegraph or telephone 
li nes, or authorized by law to establish such lines, has 
the right to construct, maintain and operate such li nes 
along any railroad or public highway, but such lines 
s hall be so const ructed and maintained as not to obstruct 
or hinder unreasonably the usual travel on such railroad 
or highway." 

This case comes to the Commis sion as a result of a 
combination of ( 1) the reversal of a ver bal right-of-way 
decision by an adjoining property owner and (2) CP&L's 
definite offer to Complainant of a service alternative which 
CP&L did not have written permission to offer. The results 
were exacerbated by the twenty-day delay of CP&L, albeit 
twenty days in which CP&L was attempting to obtain the 
nec essary right-of-way agreements, before CP&L informed the 
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Complainant that the alternate that he had accepted was 
unavailable. During this period, the Complainant's house 
wa s rewired at his expense to be fed from the west side. 
The Complainant wa s forced by circumstances to take what, to 
him, wa s an undesired form of service and appealed to the 
Commission. 

At issue in this case are the responsibilities of the 
utility towa rd its customer and €he performance of the 
utility in carrying out those responsibilities. 

It is clear that utilities cannot build indiscriminately; 
their construction must serve a public purpose. Indeed, a 
utility's reason for existence is to provide to the citizens 
o f  North Carolina a set of services which they have deemed 
desirable and best provided in a coordina ted, franchised
manner. That provision of services is required to be made
effici ently and economically. The lev el of service is
required to be adequate and reli able.

If a utility is to be able to meet its requirements 
concerning adequacy, reli ability, effici ency and economy 'or 
service, it must plan ahead. It must be recognized that the 
lev el of each of these terms plays a role in the lev el which 
can reasonably be achi ev ed in the others and that there must 
be a reasonable balance between the service provided to an 
i ndividual location and that provided to ratepayers' as a 
group. Density of customers and terra in features often 
a ffect gre a tly the lev el of reli abili ty which. can be 
provided economically. It is, therefore, encumbent upon a 
utility to plan for the growth on its system to ensure that 
service will be provided in a manner which balances its 
required goals in an optimum manner. 

In this case distribution service to the area in general 
is provided by one circuit. That circuit splits with the 
western leg (Leg B) going cross-country, to serve a fa rming 
operation and some housing on Futch Creek Road beyond, and 
the eastern leg (Leg A) following the roadway parallel to 
the Inland Wa terway and turning along Futch Creek Road and 
approaching the ea stern end of' Leg B. As the area had 
b ecome more developed along Futch Creek Roa d  with new 
residences, the legs had been extended to the point that 
they were two spans apart. 

At this point, the Complainant requested underground 
s ervice to a new home to be located in the "gap" area in the 
distribution line on Futch Creek Road. Adjoining neig hb ors 
had underground service and he wanted to continue the 
a esthetic benefits of that typ e service in the neighborhood. 
C P&L presented the Complainant with two choices. One was 
for CP&L to run a long underground service system from an 
existing Pole A (across the road and one lot east) at a 
charg e of $1,084. The other was t'or CP&L to place a pole 
(Pole C) on the Complainant's western lot line, pull primary 
to it from Pole B ( two lots to the west and across the 
road) and run an underground service to his house at a 
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charge of $149, In the latter case, the Complainant would 
have to rewire the house. Since most of the trees in this 
area were on lot lines, the latter pole location would be 
protected, would be unobtrusive, and would not require 
cutting trees on the Complainant's lot. This offer of CP&L 
was accepted by the Complainant and the Complainant rewired 
his house at his o wn expense to accommodate that 
alternative. 

At present, the Complainant has a pole in his front yard 
located eight feet out from the pro perty line in a gap in 
the trees. Its position is such as to intrude upon the 
l andscape in an unprotected position and, if the gap in the 
overhead distribution line is filled, to require cutting of
trees in the front prop erty line area . It is not clear if 
these trees are oo hig hway right-of-way or are on the lot. 
The Complainant objects to the present location and objects 
to any extension of the line to fill in the distribution 
line gap (1} because he does not want wires across the front 
of his pro perty and (2) because he does not want the trees 
damaged. 

It is obvious that, although CP&L believes that the 
original two sp an gap in the line needed to be clo sed in 
order to increase reliability, CP&L believed that econ omics 
dictated that such closing should not be accomplis hed until 
service was requested on intervening lots . 

It is also obvious that the least expensive installation 
to serve the Complainant's lot with underground service was 
t o  go overhea d to the western lot boundary line and 
undergrouind from there to the house . Coincidentally, 
because the only addit ional facilities required are the 
conductors to connect Pole A to Pole C, this is also the 
lea:st expensive so lution to the reliability problem which 
C P&L had been having on the cro ss-country leg of the 
distribution line. Thus, the "best" installation which CP&L 
could have made would have been to place Pole C on the Lo t 
33/34 property line and complete the distribution loo p, 
serve Lot 33 and provide for future service to Lot 34. The 
only problem with doing that is that the owner of Lo t 34 
would not sign a right-of-way agreement as a result of the 
tree trimming which would occur. 

It is at this point that the balance of the afore
mentioned points becomes critical. If the only reasonable 
way to provide service to Lo t 33 was to condemn the required 
tree trimming area on Lo t 34, the Commiss ion would, 
acknowledging but overriding CP&L's normal approved Service 
Regulations, do as the Commission has done in the past and 
order CP&L to use its eminent domain powers to secure the 
necessary right-of-way to provide service. The evidence is 
clear in this case, however, that there is another way to 
provide service to Lot 33. The question becomes, then, is 
it reasonable to use the other method? The answer to that 
question requires looking at the relative attributes of both 



COMPLAINTS 183 

methods with respect to CP&L's mandate for adequate, 
reliable, and economical utility service. 

If the only problem at issue was the provision of service 
to Lot 33 from Pole A on Leg A, and Leg B of the distribu
tion circuit !las not available, there would be no question 
but that CP&L's "!1,084" alter native would be termed 
reasonable because it would, at least, allow service to the 
customer. However, the cross-country Leg B does exl.st, 
provides a less expensive alternative, and tloes, according 
to CP&L, have a reli ability problem which needs to be met 
and can best be solved by using the less expensive 
alternative of placing Pole C on the Lot 33/34 property 
li ne. For these reasons, the init ial alternative is 
unreasonable; it requires the Complainant to pay more money 
for his service and prevents the customers served on the 
cross-country leg from having reliable service. Under the 
the circumstances, and CP&L's obligation to plan ahead, CP&l 
should not have made that orfer but should have proposed the 
"$149" alternative. If CP&L did not build the "$149" 
alternative at this time, it would have to do so later 'for 
improved reli abi li ty and would dupli cate facilities 
uneconomically. 

It is normal for poles in residential and other inhabited 
areas to be placed on property lines insofar as tl,is is 
practical. This is not merely convention but serves three 
desirable purposes: ( 1) it reduces aesthetic problems in 
many areas, (2) it spreads whatever burden may be imposed by 
s uch pole location equally among property owners and, most 
importantly, (3) it reduces abrasion caused by vehicles, 
lawn mowers, and the like on pole surfaces, pole and 
equipment ground wires and guy wires and anchor rods. The 
latter is most important where transformers are on the pole, 
as in this case, because the integrity of' the separate 
transformer ground system must be maintained or circuit 
voltag e will be unstable, possibly causing damage to 
equipment utilized on the circuit, and because the
underground service riser on the side of the pole should be
protected. 

The evi dence in this case is clear that the most 
appropriate action, considering a balance of' all items 
required to be considered, would have been for CP&L to have 
placed Pole C in a protected position on the property line 
between Lots 33 and 34 and increased service reliability by 
completing the gap in the distribution line b.etween Pole A 
and Pole B by way or conductors to Pole C. It is concluded 
that CP&L should be directed to relocate its facilities in 
such a manner within four months of' the effective date of 
this Order. It is further concluded that such relocation 
s hould be accompli s hed without additional cost to the 
Complainant. 

It is a prerequisite 
overhead electric li nes 
from contact with those 

for safe and reliable operation of' 
that tree growth must be r-emoved 

lines. Carolina Power & Light 
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Company has shown itself to be a responsible company in the 
past by limit ing its tree cutting to only those trees which 
were necessary to be removed. Even though it is allowed the 
use of highway rights-of-way for loca tion of its lines, the 
Company has generally shown its respect for the environment 
by leaving dogwoo ds and other desirable trees where possible 
on rights-of-way and by limiting damage to other trees. It 
is expected that these practices will continue insofar as 
practical in the Porters Neck Pl antatiQn area. 

IT IS, THEREFORE, ORDERED: 

1. That CP&L s hall, within four months of the effective 
date of this Order, reconstruct and relocate its facilities 
on Lot 33 such as to place Pole C and its down guy in a 
pro tected position on the property line with Lo t 34 and 
s hall close the gap between Poles A and B with a continuous 
distr ib ution circuit through Pole C. 

2. That such relocation shall be accomplis hed at no 
cost to the Complainant and, insofar as practical, in, a 
m anner not detr imental to the aesthetic environment of Lo ts 
3 3 and 3 4. 

ISSUED BY ORDER OF THE C OMMISS ION. 
This the 23rd day of July 1980. 

(SEAL) 
NORTH CAR OL INA UTI LITIES C OMMISS ION 
Sandra J. Webster, Chief Clerk 
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BY THE 
Allen L. 
Relocation 
Line. The 

COMMISSION: On July 23, 1980, Hearing Examiner 
Clapp issued his Recommended Order Requiring 

of Facilities and Clos'ing Gap in Distribution 
Ordering Paragraphs provided as follows: 

1. That CP&L shall, within four months of the effective
date of this Order, reconstruct and relocate its
facilities on Lot 33 such as to place Pole C and its
down guy in a protected position on the pr·opei"ty
1 ine with Lot 34 and shall close the gap between
Poles A and B with a continuous distribution circuit
through Pole C.

2. That such relocation shall be accomplished ,at no
cost to the Complainant and, insofar as practical,
in a manner not detrimental to the aesthetic
environment of Lots 33 and 34,

On August 7, 1980, CP&L filed Exceptions 
Paragraphs 1 and 2 of the Recommended Order. 
to Paragraph 1 CP&L alleged, in part: 

to Ordering 
With respect 

Decretal paragraph No. orders CP&L to violate the 
Commission's Rule R8-22 and the Company's Service 
Regulations, Conditions of Service, as approved by the 
Commission. The Order further requires CP&L, in what may 
be an untenable time f·rame, to secure the necessary 
authorizations to utilize a portion of Lot 34 for service 
to Lot 33, 

An important prerequisite in complying with the 
Commission's decretal paragraph No. 1 is the acquisition 
of necessary right of way from the owner of Lot 34, CP&L 
representatives have again contacted the owner of Lot 34 
(Turner) on July 31, 1980, and August 4,·· 1980, in an 
attempt to secure the necessary right of way to relocate 
Pole C to the common property line between Lots 33 and 
34. The owner of Lot 34 has again refused to grant the
right of way. It is apparent from these contracts that 
the necessary right-of-way easement from the owner of Lot 
34 cannot be secured without condemnation. 

With respect to Paragrpah 2 CP&L alleged, in part, that 
the paragraph ordered all changes to be made at no cost to 
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the Complainant, which is a violation of the Company's 
Service Regulations requiring the customer to secure, 
without cost to CP&L, the rights-of-way necessary to deliver 
electricity to the customer. 

CP&L did not file exceptions to the Findings of Fact or 
the Conclusions. 

CP&L waived oral argument on its exceptions. 

Upon consideration of the Findings and Conclusions set 
forth in the Recommended Order of July 23, 1980, and the 
entire record in this proceeding, the Commission is of the 
opinion, and so concludes, that the Recommended Order should 
be affirmed, except as hereinafter modified, and that the 
exceptions of CP&L should be denied. That part of Ordering 
Paragraph 1, however, which required CP&L to reconstruct and 
relocate its facilities within four months of the effective 
date of the Order shall be modified to order CP&L to begin 
to reconstruct and relocate the facilities within 90 d-ays 
after the date of this Order and to complete such location 
as soon as possible thereafter, thereby taking into account 
the time needed to secure a right-of-way on the common 
property line between Lots 33 and 34. 

Al though the Order requires that CP&L, rather than the 
Complainant, pay the costs for reconstruction and the 
relocation of the facilities, the Commission concludes. that, 
under the circumstances of this case, as reflected in the 
unchallenged Findings of Fact and Conclusions, such 
requirement is not unwarranted. In any event, the Order as 
affirmed herein will allow CP&L to close the gap between 
Poles A and B with a continuous distribution circuit through 
Pole c. This circuit will increase the reliability of 
service to CP&L's customers in the area and will reduce 
CP&L's costs of maintaining the electric system. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Exceptions to the Re commended Order
filed herein on August 7, 1980, by CP&L be, and the same are 
hereby, overruled and denied. 

2. That the Recommended Order in this docket dated
July 23, 1980 be, and the same is hereby, affirmed, except 
that Ordering Paragraph 1 is modified to order CP&L to begin 
the work of reconstructing and relocating the facilities 
within 90 days after the date of this Order and to complete 
such relocation as soon as possible thereafter. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 22nd day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 384 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 
Hugh E. Naylor, Jr., 

Complainant 

VS. 

RECOMMENDED ORDER 
DISH_ISSING 
COMPLAINT 

Carolina Power & Light Company, 
Respondent 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 

430 North Salisbury Street, Raleigh, North 
Carolina, on April 23, 1980, at 10:00 a.m. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Complainant: 

Vickie L. Moir, Staff Attorney, Public Staff-

North Carolina Utilities Commission, P.O. 
Box 991, Raleigh, North Carolina 27602 

For the Respondent: 

Fred D. Poisson, Associate General Counsel, 

Carolina Power & Light Company, P.O. 

Box 1551, Raleigh, North Carolina 27602 

BENNINK, HEARING EXAMINER: On January 4, 1980, Hugh E.

Naylor, Jr. (Complainant), filed a complaint with the 
Commission against Carolina Power & Light Company (CP&L or 
Respondent). In accordance with the rules of practice and 
procedure of this Commission, a copy of the complaint was 
thereafter served upon CP&L by Order dated January 17, 
1980. On February 7, 1980, the Respondent filed an Answer 
in response to the complaint at issue herein. This Answer, 
w hich was served u pon the Complainant pu rsuant to a 
Commission Order issued on February 12, 1980, was not 
satisfactory to the Complainant. Therefore, by letter filed 

in this docket on March 10, 1980, the Complaint requested 
the Commission to schedule a public hearing in this matter. 
By Order dated March 13, 1980, the Commission set the 
complaint for hearing on Wednesday, April 23, 1980, at 
10:00 a.m. 

On March 26, 1980, the Public Staff filed a Notice of 
Intervention in this proceeding on behalf of the using and 
consuming public. 

Upon call of the matter for hearing at the appointed time 

and place, the Complainant was present and represented by 
counsel for the Public Staff. The Respondent was also 
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present and represented by counsel. The Complainant 
testified in his own behalf. The Re spondent offered 
testimony by David R. Nevil, CP&L's Ma nager for Rate 
Development and Administration. 

Based upon a careful consideration of the complaint, the 
testimony and exhibits, and the entire record in this 
procee�ing, the Hearing Examiner maker the following 

FINDINGS OF FACT 

1. Respondent is a public utility as defined by
G.S. 62-3(23)a.1 and, as such, is subject to the 
jurisdiction of this Commission. 

2. The Complainant, who resides at 908 North Glenwood
Trail in Southern Pines, North Carolina, has been a customer 
of CP&L since August 1978. 

3. CP&L has not erroneously billed the Complain�nt
under its applicable summer and winter residential rate 
schedules, which schedules have been approved by this 
Commission. Rather, CP&L has properly applied said summer 
and winter rate schedules in conformity with applicable 
Commission Orders. CP&L' s summer residential rates, cover 
the billing months of July through October and the usage 
months of June, through September. Respondent's winter 
residential rates cover the billing months of November 
through June and the usage months of October through Hay. 
Said summer and winter residential rate schedules have been 
consistently and correctly applied by CP&L since they were 
initially authorized by the Commission by Order dated 
February 20, 1976, in Docket No. E-2, Sub 264, 

4. CP&L's billing practices and application of the
applicable summer and winter residential rate schedules have 
not resulted in any retroactive application of new rates 
which have been authorized and approved by this Commission. 

5. CP&L has changed Complainant's credit code 
classification from a Credit Code 2 to a Credit Code 1, 
thereby restoring said classification to the level at which 
it stood before the instant controversy arose. 

6. CP&L has removed all late payment charges from the 
Com p 1 a i n a n t ' s a c c o u n t , w h i c h 1 a t e p a ym e n t _ c h a r g e s h a d 
previously been assessed against the Complainant as a result 
of the controversy at issue herein. 

7. By Order dated November 1 4 , 1979, in Docket 
No. H-100, Subs 28 and 6 1 , the Commission revised its 
service termination rules for residential electric and 
natural gas customers. These revised procedures became 
effective on December 1. 1979, and were, therefore, not in 
effect at the time CP&L issued a Final Notice to the 
Complainant in mid-November 1979, 
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8. The record in this case fails to indicate that CP&L
has engaged in any improper business practices 
to its treatment of the Complainant's account 
public utility has ever erroneously applied 
summer and winter residential rate schedules. 

with respect 
or that said 
its approved 

Whereupon, the Hearing Examiner reaches the following 

CONCLUSIONS 

Section 62-75 of the North Carolina General Statutes 
specifically provides that the ultimate burden of proof in a 
complaint proceeding before this Commission must be borne by 
the Complainant. Ba sed upon a careful review of the 
evidence presented, the entire record in this proceeding, 
and the foregoing Findings of Fact, the Hearing Examiner is 
of the opinion, and so concludes, 

1. That the Complainant in this case has failed to
carry the burden of proof imposed by G.S. 62-75; 

2. That the record in this docket fails to indicate
that CP&L has ever erroneously applied its summer and winter 
residential rate schedules or that CP&L's billing practices 
and application of rate schedules have ever resulted Jn any 
retroactive application of new rates; 

3. That CP&L has not engaged in any improper business
practices in this matter; and 

4. That the complaint in this docket should, therefore,
be dismissed. 

Notwithstanding the action taken by the Hearing Examiner 
in dismissing the specific complaint at issue herein, the 
Complainant is hereby encouraged to participate as a witness 
in future general rate cases brought by CP&L in order to 
bring his suggestions and ideas with respect to Respondent's 
summer and winter residential rate schedules and other such 
matters before the full Commission. In the opinion of this 
Hearing Examiner, it is more proper to consider the issues 
associ tated with the complex subject of rate design in the 
context of a general rate case rather than in a complaint 
proceeding. 

IT IS, THEREFORE, ORDERED that the complaint filed herein 
on January 4, 1980, by Hugh E. Naylor, Jr., be, and the same 
is hereby, dismissed and the docket closed. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 27th day of June 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 384 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 

Hugh E. Naylor, Jr. • ) 
Complainant ) 

) 

vs. 

FINAL ORDER 
OVERRULING 

EXCF:-PTIONS 

Carolina Power & Light Company, 
Respondent 

) 

) 

) 

) 

AND AFFIRMING 
RECOMMENDED ORDER 

BY THE 

Robert H. 
Dismissing 
Complainant 
Order. The 

COMMISSION: On June 27, 1980, Hearing Examiner 

Be nnink, Jr., entered a "Recommended Order 
Complaint" in this docket. On July 14, 1980, 

filed certain Exceptions to the Recommended 
Complainant did not request Oral Argument. 

Based upon a careful consideration o-f the entire record 

in this proceeding, including the Exceptions which have b�en 
filed with respect to the Recommended Order, the Commission 
is of the opinion, finds, and concludes that all of the 
findings, conclusions, and ordering paragraphs contained in 

the Recommended Order are fully supported by the record. 

Accordingly, the Commission further finds and conclude� that 

the Recommended Order dated June 27, 1980, should be 
affirmed and that each of the Exceptions thereto should be 
overruled and denied. 

IT IS, THEREFORE, ORDERED as follows: 

1. That each of the Exceptions to the Recommended Order 

filed herein on July 14, 1980, by Complainant Hugh E. 
Naylor, Jr., be, and each is hereby, overruled and denied. 

2. That the Recommended Order in this docket dated 

.June 27, 1980, be, and the same is hereby, affirmed. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 21st day of August 1980. 

(SEAL) 

NORTH CAROLINA UTILITIES COMMISSION 

Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-7, SUB 282 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Arthur David Scott, Complainant RECOMMENDED 

vs. 
ORDER FINDING IN 
FAVOR OF COMPLAINANT 

Duke Power Company, Respondent 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on March 26, 1980 

Allen L. Clapp, Hearing Examiner 

For the Respondent: 

W. Wallace Gregory, Jr.,
Counsel, Duke Power Company,
Carolina

For the Public Staff: 

Assistant General 
Charlotte, North 

Vickie Moir, Staff Attorney, North Carolina 
Utilities Commission, Public Staff, P.O. 
Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

CLAPP, HEARING EXAMINER: This matter resulted from the 
allegation of the Complainant that on May 1, 1979, he had 
deposited in a Duke Power Company (Duke) drop box the sum of 
$182.29 in cash payment for his outstanding bill. Duke 
alleged that it had no record of ever receiving the payment 
and had billed the Complainant accordingly. The Complainant 
is one of approximately 700 customers who use the drop box 
in Duke's Kannapolis branch office to pay for electric 
service. Like the Complainant, many of these customers pay 
in cash. 

There are two matters at issue in this case. The first 
matter is whether the Complainant did indeed make the 
payment and therefore does not owe Duke for the service 
rendered. The second matter is whether Duke has made 
responsible effort to ensure that all payments made by 
customers in drop boxes or night deposit boxes will in fact 
be credited to the account of the customer. 

The testimony indicates that (1) the Complainant believes 
that he did make the payment and (2) that Duke does not 
doubt the Complainant's belief. However, Duke witnesses 
have stated that they searched the records of the Duke 
office in question with respect to payments in the amount of 
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$182.29 and that no such payment was made to any account in 
that office during the time span in question. 

Duke, as a matter of practice, keeps the payment envelopes 
in which payments are placed into the drop box from each 
day's receipts for three months in order to be able to 
verify payments when disputes occur. The cashier writes on 
the envelope the name of the payer (if not already shown 
thereon), the account code, and the'am·ount of the. payment. 
Each day's envelopes are bundled separately and stored. 

In this particular case, Duke had no record of payment 
from the Complainant and because the Complainant was past 
due on other payments, Duke employees went to the 
Complainant's home to cut off the service. The employees 
were informed by the Complainant's wife that payment had 
been made and the Complainant at a later time confirmed that 
payment to officials at the local Duke office. Duke then 
searched its records and could not find any payment to the 
Complainant's account during the time frame in question. 
(As a result of the request of the hearing officer in this 
case, Duke employees later searched the records of each 
account for this time frame and ascertained that no payment 
of $182.29 had been made to any account in that office.) 
Duke concluded from its investigations and alleged therefore 
that the Complainant did in fact not make the payment and 
that Duke is owed $182.29. 

Duke witnesses agreed (1) that the responsibility of a 
Duke customer who chooses to pay his bill in cash by 
depositing an envelope with the cash therein in a night 
deposit or drop box ends upon the deposit of the envelope 
and (2) that Duke's responsibility begins after the deposit 
and ends with the proper crediting to the account. It is 
incumbent upon the Commission therefore to consider whether 
or not Duke had in place at the time of this dispute 
sufficient procedures to ensure that deposits made in the 
drop box were credited to the proper accounts. 

The testimony is complete with respect to the construction 
of the drop box unit itself and to the fact that it is 
essentially tamper proof from the outside. The drop box has 
an opening on the outside of the building in which a 
customer can deposit an envelope. That envelope must go 
past baffles within the drop box before falling to the 
bottom of the box. The construction of the baffle system is 
such that it is impossible to reach in from th� outside and 
pick up an envelope. At the same time, the construction 
does not allow envelopes to become hung in the mechanism. 
When the back of the drop box is open from inside the 
building, the complete baffle system is open to the viewer 
so that no envelope can be lost within the mechanism. The 
process used by Duke at the time of this dispute was for a 
manager of the office to unlock the drop b9x and take the 
envelopes found therein to a teller's cage. The teller's 
window would remain closed to other customers while the 
teller posted all of the receipts to the appropriate 
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accounts, made the notations on the envelopes and stored the 
envelopes. 

In order to take the envelopes to the teller, the office 
manager had to retrieve the envelopes from the drop box and 
traverse the open lobby of the office to the processing 
teller's cage. This was done at a time when the office was 
open to customers so that any envelope dropped on the floor 
or left on the table by the drop box could have be�n picked 
up by a customer. In addition, there was no record system 
at that time to assure that each envelope brought to the 
teller was in fact entered into the normal system. For 
example, if an envelope fell off the teller station into a 
waste basket, there was no system in place to detect the 
missing envelope, likewise if an envelope had been left on 
the table by the drop box or had fallen ·out of the office 
manag�r•s hand in transit there was no record system to note 
that an envelope was missing. 

The testimony indicates that this particular case is the 
first such case in the history of that office and that the 
system has worked effectively for years. However, Duke 
witnesses also testified that since the incident in question 
the system within the office has changed in order to provide 
for two people to take envelopes out of the drop box and to 
coun-t-them on the spot and record the number of envelopes. 
Then one individual takes the envelopes to the teller's cage 
to continue the normal system. At the end of the record 
keeping, the number of entries is compared to the number of 
envelopes found in the drop box and verification is made 
that the contents of each envelope has been recorded. 

In order to reach a satisfactory conclusion in this case, 
it is necessary to consider the responsibility of both the 
customer and the utility in effecting a satisfactory payment 
for service rendered in a manner that is burdensome to 
neither. In this particular case, Duke provided a method by 
which the customer could pay at night or at some other time 
when the offic� was closed. Such payment could be made 
either in cash or by check. 

Duke should be commended for trying to allow customers an 
effective way to pay their bills without having to use the 
IQail service and stand the chance of incurring late payment 
charges if payment is made close to the due deadline. 
Certainly, this case would not have arisen if the customer 
had paid his bill with a check in the envelope. However, it 
must be recognized that a number of individuals do not use 
checking accounts, for a variety of reasons, and therefore 
Just pay bills in cash. For many of these customers a night 
deposit box or drop box type of arrangement is a necessity 
if they are not to be burdened with having to take extra 
time off work to pay their utility bills. 

As a result of the testimony of the witnesses, it is 
concluded that Duke did not have in effect sufficient 
systems to assure that payments made in a drop box would not 
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be lost before being credited to the proper account. For 
that reason Duke's inability to prove that the Complainant 
did not deposit his payment ranks with the Complainant's 
inability to prove that he did make the paymen�. 
Considering the relative responsibilities of the two, it 1s 
concluded that the Complainant should not be required to 
make the payment. 

Because of the significance that thts decision may have on 
future cases, it is important to stress two matters. First, 
it is not herein suggested that there are further steps 
which Duke should take to ensure that payments made in drop 
boxes are properly posted. The system presently employed by 
Duke to assure that all payments received are credited to 
accounts is so complete as to virtually eliminate the 
possibility of payments going astray. It is expected that 
the new procedure will preclude further such incidents as 
this. In any event, because of the completeness of the new 
procedures, a significant burden will be placed on a future 
Complainant to show credible documentation of payment. 

Second, it is important to note that the fact that Duke 
did change its procedures before adjudication of this matter 
is not an issue and did not affect the decision in this 
matter. The record in this case clearly shows, prior to the 
Duke testimony concerning its changes in operation, th�t the 
process used by Duke at the time of this incident did not 
provide for assurance that envelopes could not be lost 
inadvertently. On that basis, the Commission finds that 
Duke did not complete its responsibility to its customers to 
take every precaution to assure that payments made by 
customers would be credited to their accounts. 

Because sufficient possibility existed at the time of this 
incident for a proper payment to occasionally go astray and 
not be recorded, and because of the Applicant's testimony 
that he did make the payment in a proper manner in the night 
deposit box and of Duke's statement that it is convinced 
that the Complainant believes that he made the payment, the 
Commission concludes that it would not be appropriate to 
require the Complainant to pay (again?) the bill of $182.29. 

IT IS, THEREFORE, ORDERED: 

That the Complainant, Arthur David Scott, is absolved of 
the requirement to pay $182.29 to Duke Power Company to 
replace that payment of $182.29 alleged by t�e Complainant 
to have been made on May 1, 1979, which payment was not 
recorded as received by Duke Power Company. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 8th day of May 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
{SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 366 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSIO N 

In the Matter of 
Application of Carolina Power & Light ) NO TICE OF 
Company for Authority to Adjust and ) DECISIO N 
Increase Its Electric Rates and Charges ) AND ORDER 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commis:iioner's Board Ro om, Ro om 204, 

Buncombe County Courthouse, Courthouse Plaza, 
Asheville, North Carolina, on  January 8, 
1980 

The Superior 
Courthouse, 
Wilmington, 
1 98 0 

Courtroom, New Hanover County 
Third and Princess Street, 

North Carolina, on January 9, 

The City Hall Courtroom, City Hall, Corner of 
Pollock and Craven Streets, New Bern, North 

Carolina, on January 10, 1980 

The T ow n  Hall Courtro om, Town Hall, 
145 Southeast Broad Street, Southern Pines, 
North Carolina, on  January 10, 1980 

The Commission Hearing Room, 2nd Floor, Dobbs 
Buildin g, 430 North Salisbury Street, 
Raleigh, North Carolina, on January 15-18, 

22-25, and 29-30, and February 4-6, 1980

Chairman Robert K. Ko ger, Presidin g; and 

Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, John W. Winters, Edward B. Hipp, 
A. Hartwell Campbell, and Douglas P. Leary 

For the Applicant: 

R.C. Howison,  Jr., Joyner & 

Attorneys at Law, P.O. Box 109, 
North Carolina 27602 

Howison,  

Raleigh, 

William E. Graham, Jr., Senior Vice President 
and General Counsel, and Charles B. Robson, 
Jr., Manager - Legal Department and Associate 
General Counsel, Carolina Power & Light 
Company, P.O. Box 1551, Rale igh, North 
Carolina 27602 
For: Carolina Power & Light Comp4ny 
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For the Intervenors: 

Thomas R, Ell er, Jr., Attorney at Law, P.O. 

Drawer 27 866, Raleigh, North C arolina 27611 
For: T h e  N o r t h  C a r o l i n a  T e xt il e 

Manufacturers Association, Inc. 

Ralph McDonal d, Bailey, Dixon, Wo oten, 
McDonald & Fountain, Attorneys at Law, P ,0. 
Box 2246, Raleigh, North Carolina 27602 
For: Mallinckr odt, Inc., Monsanto North 

C a r ol ina , Inc . ,  Union C a r b i d e  
Corporation, and Weyerhaeuser Company 

David H. Permar, Hatch, Little, Bunn, Jones, 
Few & Berry, Attorneys at Law, P.O. Box 527, 
327 Hills borough Street, Ral eigh, North 
Carolina 27602 
For: North Carolina Oil Jobbers A ssociation 

and David H, Permar 

Robert C. Hudson, Office of General Co unse)., 
Department of the Navy, Atlantic Division, 
N a v al Facilities Engineering Command, 
Norfolk, Virginia 23511 
For: Department of the Navy and Consumer 

Interest of Executive Agencies of the 

United States Government 

For the Using and Consuming Public: 

Jerry B. 
F. Page, 
Carolina 
Raleigh, 

Fruitt, Chief Counsel, and Robert 
Staff Attorney, Public Staff - North 
Utilities Commission, P,O. Box 991, 
North Carolina 27602 

David Gordon, Office of the Attorney General, 
North Carolina Department of Justice, P.O. 
Box 629, Raleigh, North Carolina 27602 

BY THE COMMISSION: On August 31, 1979, Carolina Power & 
Light Company (A pplicant, the Company, or CP&L) filed an 
a pplication with the Commiss ion seeking to a dju st and 
increase el ectric 'rates and cha rges for its retail customers 
in North Carolina. This increase in retail rates and 
charges was designed to produce approximately $55,868,000 of 
a dditional annual revenues from the Company's North Carolina 
retail operations when appli ed to a test period consisting 

of the 12 months ended December 31, 1978, or approximately a 
9,25% increase in total North Carolina rates and charges. 
The Company requested that such increased rates be allowed 

to take eff ect f or servic e render e d  on and after 
September 30, 1979. The Company's a pplication alleged that 
the $55,868,000 of additional annual revenues wa s nec essary 
in order to improve the Company's earnings and to pr ovide a 
suffici ent rate of return on its investment to support its 
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construction program, which program is needed to provide 
adequate service to its retail customers in North Carolina . 

The Commission, being of the opinion that the increases 
in rates and charges proposed by CP&L were matters affecting 
the public interest, by Order issued on September 27, 1979, 
declared the application to be a general rate case pursuant 
to G.S. 62-137, suspended the proposed rate increase for a 
period of up to 270 days pursuant to G.S. 62-134, set the 
m a tter for hearing before the Commission beginning on 
January 8, 1980, required CP&L to give notice of such 
hearing by newspaper publication and by appropriate bill 
inserts, established the test period to be used by all 
parties in the proceeding, and required protests or 
interventions to be filed in accordance with Rules Rl-6, Rl-
17, and Rl-19 of the Commission Rules and Regulations. 

Formal Notices of Intervention or Petitions for Leave to 

Intervene were filed as follows in this docket: 

October 3' 1979 
October 1 7 , 1979 

October 2 4, 1979 
November 27, 1979 

December 27, 1979 

Dec ember 27, 1979 

by the Attorney General 

by the North Carolina Text ile 
Manufacturers Association, Inc. 
by the Public Staff 
by the North Carolina Oil Jobbers 
Association and David H. Permar 
by the United States of America, 
Department of the Navy 
by Mallinckrodt, Inc.; Monsanto 
North Carolina, Inc.; Union Carbide 

Corporation; and Weyerhaeuser 
Company 

The above-referenced petitions to intervene were 
recognized and allowed by various Commission Orders of 
record herein, The Commission's official files and records 
in this docket will further reflect various procedural 
motions and responses made by the parties hereto and the 
Commission's Orders concerning such procedural matters. 

The matter came on for public hearings in the territory 
served by CP&L as previously noted above. In addition, the 
Commission scheduled a night hearing in Raleigh on Tuesday 
evening, January 15, 1980, at 7:00 p.m. The following 
persons offered testim ony at the hearings which were 
scheduled to receive testim ony from interested public 
witnesses: 

Asheville 
Wilmington 
New Bern 
Southern Pines 
Raleigh 

Eleanor H, Lloyd, Katherine Hilz 
Clarence Sharpe 
no public witnesses 
Russell Ayers, Mary P. $tephenson 
Arthur R. E ckles, Louise Belvin, 
Florence McFadden, Clara Hillard, 

Sherwood Scott , Ne 11 Rue , John 
Fitts, Albert Johnson, Geor ge 
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Renner, Ed Haggerty, Ma rion 
Patterson, Mary Bruce, Oct avia 
Smith, and Ron Schackelford 

The matter came on for hearing as ordered on January 15, 
1980, at 10:00 a.m. for the purpose of presenting the 
Applicant's evidence. The Applicant offered the testimony 
and exhibits of the foll owi�g witness es: 

1. Sherw ood H. Smith, Jr.,
Executive Officer of CP&L;

President and Chief 

2. Edward G. Lilly, Jr., Senior Vice President and 
Chief Financial Officer of CP&L;

3. Dr. Robert R. Nathan, Chairman of the Board of
Robert R. Nathan Associates, Inc. , a firm of
consulting economists;

4. Mark p. Luftig, Vice President and Manager of the
Utility Research Department at Sal omon Brothers, an
investment banking firm; 

5. Paul s. Bradshaw, Controll er and Chief Accounting
Officer of CP&L;

6. David R. Nevil, Director - Rate Applicati,ons in the
Rates and Service Practices Department of CP&L; and

7. Norris L. Edge, Manager of the Rates and Service
Practices Department of CP&L.

The Public Staff offered testimony and exhibits of the 
following witnesses: 

1. Dennis J. Nightingal e, Director of the El ectric 
Division of the Public Staff;

2. Dr. Eddie Mayberry, Director of the Economic
Research Division of the Public Staff;

3. David F. Creasy, a Utilities Engineer with the
El ectric Division of the Public Staff;

4. M.D. Col eman, Senior Accountant with the Accounting 
Division of the Public Staff;

5. Dr. Richard G. Stevie, an Economis t with the
Economic Research Division of the Public Staff; and 

6. Curtis Toms, Jr., a Utilities Accountant with the
Accounting Division of the Public Staff. 

The Interv enor North Carolina Textile Manufacturers 
Association, Inc., offered the testimony and exhibits of 
H. Randol ph Currin, Jr., President of Currin and Associates,
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Inc., a group of utility economic, financial , and rate 
service con sultants. Thereafter, the Applicant offered 
rebuttal testimony by Mr. Bradshaw (previously identified). 
Further testimony on rebuttal was offered by James M. Davis, 
Jr., Vice Presiden t of the Fuel and Material s Managemen t 
Group of CP&L, and Archie w. Futrell, Jr., Director of 
Energy and Economic Forecasting and Special Studies for 
CP&L. 

Al l parties to the pr oceeding were pr ovi ded an 
opportunity to fil e briefs and proposed orders with the 
Commission. These items were required to be filed on or 
before Wednesday, March 12, 1980 (two weeks after compl etion 
and mailing of the tran script). 

Based upon the foregoing, the verified application, the 
testimony and exhibit s rec eiv ed into evidence at the 
hearings, the briefs and proposed orders filed by the 
parties her-etc, and the Commission s en tir-e fil e s  and 
recor-ds with r-egard to this pr-oceeding, the Commission now 
makes the foll owing 

FINDINGS OF FACT 

1. That CP&L is a public utility cor-por-ation , organized 
and existing under the laws of the State of Nor th Carolina 
and is subject to the jur-isdiction of this Commission. CP ,L 

is lawfu l l y  befor-e this Commission based u pon its 
Application for- a gener-al increase in its Nor-th Car-olina 
r-etail r-ates and char-ges, pursuant to the jur-isdiction and 

au thority conferr-e d upon the Commission by the Public 
Utilities Act. 

2. That CP&L is engaged in the business of dev el oping, 
gen er-ating, transmitting, distr-ibuting, and selling el ectric 
power and energy to the general public within a br-oad area 
of easter-n and wester-n Nor-th Carolina and CP&L has its 
pr-incipal office and place of business in Raleigh, North 
Carolina. 

3. That the test period for- purposes of this proceeding 
is the 12-month per-iod ended December- 31, 1978. CP&L is 

seeking an incr-ease in its basic rates and charges to North 
Car-olina r-etail customers of approximately $55,868 ,000 based 
upon oper-ations in said test year. 

4. 
pr-ovided 
good. 

That the overa l l  qual ity o f  el ectric service 
by CP&L to its Nor-th Carolina r-etail customer-s is 

5, That the summer peak r-esponsibi lity method for 
making cost-of-service all ocations, as approved by this 
Commission in prior CP&L dockets, is the most appr-opr-iate 
method for- use in this proceeding. In this docket, CP&L 

pr-oposed to change to use of the peak and av erage 
methodol ogy in all ocating revenues, expen ses, and rate 
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base. The Publi c Staff proposed the use of another demand 
allocation method but utilized CP&L's demand allocation 
methodology and figures with respect to revenues, expenses, 
and rate base when proposing adjustments thereto. Certain 
other In ter venor s proposed the use of other demand 
al loc ation methods utilizi ng the Company's revenu es, 
expenses, and rate base. Therefore, the Findings of Fact 
which follow on levels of rate base, revenues, and expenses 
h a v e  been de te rmi n ed b ased upon adj ustments a n d  
r e alloc ations nec ess itated by use o f  the summer peak 
responsibi lity method of allocation. 

6. That, the reasonable or igi nal c ost of CP&L's
property used and useful, or to be used and useful withi n a 
reasonable time after the test period in provi di ng the 
service rendered to the publi c withi n this State·, less that 
portion of the cost which has been consumed by previous use 
recovered by depreciation expense, plus the reasonable 
original cost of investment in plant under constr uction 
(construction work in progress or CWIP) is $1,254,725. 

7. That the reasonable allowance for worki ng capital 
and deferred debits and credits is $65,456,000. 

8. That the reasonable origi nal cost rate base is 
$1,320,181,000. This amount consists of utility plant in 
service and construction work i n  progress of $1,254,725,000, 
plus a reasonable allowanc e for working capital and deferred 
debits and credits of $65,456,000. 

9. That the Company's approximate gross revenues for 
the test year, under present rates and after accounting and 
pro forma adjustments, are $607,930,000. After giving 
effect to CP&L's proposed rates, such gross reven ues are 
$663,798,000. Under the revenue requirement a pproved 
herein, such revenues are $651,294,000. 

10. That CP&L's fu el procurement activities and 
practices are reasonable and are in accordance with simi lar 
practi c es pr eviously r evi ewed and approved by the 
Commission. 

11. That the .reasonable level of test year 
revenue deductions, after normalization and 
adjustments, is $487,858,000. This amount 

opera ting 
pro forma 

i ncludes 
throug h $ 54,665,000 for i nvestment currently consumed 

reasonable actual depreci ation on an annual basis, 

12. That CP&L should be allowed to increase its research 
and developmental expenditures with respect to alternative 
energy resources avai lable withi n North Caroli na by $628,000 
on a jurisdictional basis. Funds for such expenditures are 
conditional upon establishment o f  a North C a roli na 
Alternative Energy Cor poration and are reflected in the test 
year level of operating revenue deductions as previously set 
out hereinabove. 
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13. That the c-apital structure which is reasonable and 
proper for use in this proceeding is as follows: 

Item 
Long-term debt 
Preferred stock 
Common equity 

Total 

Percent 
49.5'.I 
12. 5 
38.0

100.os

14, That the Company's proper embedded cost s of debt and 
preferred stock are 8.82'.I and 8.1,s, respectively, The 
reasonable rate of return for CP&L to be allowed to earn on 
its juris dictional common equity is 13,90'.I, Us ing a 
weighted average for the Company's cost s of debt, preferred 
and equity, w ith referen ce to the reasonable capital 
structure heretofore determined, yields an overall fair rate 
of return of 10 .66'.I to be applied to the Company's or iginal 
cost rate base. Such rate of return will enable CP&L, by 
sound managemen t, to produce a fair return for its 
shareholders, to maintain its facilities and service in 
accor dance with the reasonable requirements of its customers 
and to compete in the market for capital funds on terms 
which are reasonable and fair to the customers and to 
existing investor s. 

15, That the reasonable rate of retur n on the Job 
Development Invest ment Credit (JDIC) is the overall rate of 
return allowed on invest ment or 10.66'.I, 

16. That, based upon the foregoing, CP&L should be 
allowed an i ncrease, in addition to the annual gr oss 
revenues which would be realized under its present base 
rates, in an amount not to exceed $ 43,364,000. This 
increase is required in or der for the Company to have a 
reasonable opportunity to earn the 10.66'.I rate of return on 
its rate base which the Commission has found just and 
reasonable. This increased revenue requirement is based 
upon the or iginal cost of the Company's pr operty and its 
reasonable test year operating revenues and expenses as 
previous ly determined. 

17. That the rate structure proposed by CP&L for each 
rate class ificati�n will produce revenues and levels of 
return which are in excess of those herein approved. To 
that extent, such rate structure is unjust and unreasonable. 

18. That the Applicant is hereby called upon to file 
w ithin three days of the issuance date of this Or der 
proposed rates and char ges designed in accor dance with the 
guidelines attached hereto as Appendix A, Such rates shall 
be designed to produce an annual level of .revenues no 
greater than $651,294,000, based upon the adjusted test year 
level of operations as adopted by this Commission. Such 
adjusted test year level of operations reflects total Nor th 
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17,557,943 ,744 plus 
1 9 1 , 68 7 , 2 7 0) • 

ELECTRICITY 

sales 
growth: 

of 17,613,926,477 
247,670,003 minus 

(a c t ual: 
w eather: 

19. That the rates and charges nec essary to inc rease

annual gross revenues to the level author ized in this Or der 
shall bec ome effec t ive upon the issuanc e or a further Or der 
by this Commission. 

The follow ing schedules summarize the gross revenues and 

rat es of ret urn which the Company shoul d have a reasonable 
opport unit y to achieve based upon the findings set forth 

here in. 
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SCHEDULE I 
CAROLINA POWER & LIGH T COM P ANY 

NORTH CAROLINA RETAIL OPERATIONS 
STATEMENT OF OPERATING INCOME 

TWELVE M ONTHS ENDED DECEMBER 31, 1978 
(000'5 OMITTED) 

Operating Revenues 
Net operating 

revenues 

Operating Revenue 
D eductions 

Operation and 
maintenance 
expenses - net 

D epreciation 
T·axes - other 

than income 
Income taxes -
State and Federal 

Investment tax 
credit - net 

Pr(!Vision for 
deferred income tax 

I nterest on 
customer deposits 

Adjustment to reflect 
peak responsibility 
allocation excluding 
depre ciation expense 

Total operating 
revenue deductions 

Operating income 
for return -
peak responsibility 
allocation 

Present 
Rates 

$607,930 

313,342 
54,665 

51,333 

26,353 

20,447 

21,560 

172 

( 4) 

487,868 

$120,062

Increase 
Approved 

2,602 

20,071 

22,673 
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After 
Approved 

Rates 

$651,294 

313,342 
54,665 

53,935 

46 , 424 

20,447 

21 , 5 60 

172 

( 4) 

510,541 

$140,753
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SCHEDULE II 
CAROLINA POWER & LIGHT COMPANY 

NORTH CAROLINA RETAIL OPERATIONS 
S TATEMENT OF RATE BASE AND RATE OF RETURN 

TWELVE MONTHS ENDED DECEMBER 31 , 1978 
(OOO'S OMITTED) 

Present 

Rates 

After 

Approved 
Rates 

Investment in Electric Plant 
Electric plant in service 
Net nuclear fuel 

$1,613,754 $1,613,754 

Construction work in progress 
Accumulated provis ion 

for depreciation 
Cost-free capital 
Adjustment to reflect peak

responsibility allocation 

Net investment in 
electric plant 

Allowance for Working Capital 
and Deferred D ebits and Credits 

Cash 
Materials and supplies - fuel 
stock 

Materials and supplies - other 
Prepayments 
Investor funds advanced for 

operations 
Other additions 
Less: Customer deposits 

Other deductions 
Adjustment to reflect 

peak responsibility 
allocation 

Total 

Rate base 

Rate of Return 

29,608 29,608 
80,717 80,717 

331,9 75 331,9 75 
1 32 , 1 69 132,169 

(5,210) (5,210) 

$1,254,725 $1,254,725 

$ 7,368 $ 7,368 

42,313 42,313 
13,016 13,016 

1 ,ooo 1,000 

11 , 173 11,173 
11,823 11,823 

3,733 3,733 
17,232 17,232 

(272) (272)

65,456 65,456 

$1,J20,181 $1,320,181 

9,09J 10,66J 
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SCHEDULE III 
CAROLINA POWER & LIGHT COMPANY 
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NORTH CAROLINA RETAIL OPERATIONS 
STATEMENT OF CAPITALIZATION AND RELATED COSTS 

TWELVE MONTHS ENDED DECEMBER 31, 1978 
(ooo's OMITTED) 

Original Cost 
Rate Base 

Ratio 
-'-

Embedded Net 
Cost 

j 
Opera ting 

Income 

Present Rates - Original Cost Rate Base 

Long-term 
debt 

Pret'erred 
stock 

Common 
equity 

Total 

Long-term 
debt 

Pre t'e rred 
stock 

Common 
equity 

Total 

$ 653,489 

165,0 23 

501
1

669 

$1
1

3201181 

Approved 

$ 653,489 

165,023 

5011669 

$1 I 320 I 18 1 

49,5 

12,5 

38.0 

100.00 

Rates -

49,5 

12.5 

38.0 

100.00 

8.82 $ 57,638 

8. 1 1 13,383 

....Ll! 49
1

041 

- $120
1

062
---

Original Cost Rate Base 

8.82 $ 57,638 

8. 11 13,383 

.Ll..:.ll 621712 

-

--- $140
1

753 

An Order setting for th the evidence and conclusions in 
suppor t of this decision will be issued subsequen tly, The 
Commission will consider the time for filing notice ot' 
appeal in this proceeding to run from the issuance ot' such 
Order. 

IT IS, THEREFORE, ORDERED: 

1. That the Applicant Carolina Power & Light Company 
be, and hereby is, au thor ized to adjust its electric rates 
and charges to produce an increase in gross revenues of 
$43,364,000 on an annual basis. 

2, That the Applicant is hereby called upon to file 
within three days of the issuance date of this Order t'ive 
copies ot' the pr oposed rate s and char ges desig ned in 
accor dance with the guideli nes attached hereto as 
Appendix A, Such rates shall be designed to pr oduce an 
annual level of revenues no greater than $651 ,2�4,000, based 
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upon the adjusted test year level of operations as adopted 
by this Commission. Such adjusted test year level of 
operations reflec ts to tal Nor th Carolina Retail K�h sales of 
17,6 13,9 26 ,477 (ac tual: 17,557,943,744 plus g rowth: 
247,670,003 minus weather: 191,6 87,270). 

3. That the Applicant shall file at the time of filing
its proposed rates five copies of its jurisdic tional cost 
allocation study and five copies of its cost of service 
study based upon the adjusted test year level of operations 
as adopted by this Commission utilizing the summer peak 
re sponsibi lity method as requi red by the rate d esign 
guidelines attached hereto. 

4. That the rates and charges nec essary to inc rease 
annual gross revenues to the level au thor ized in this Order 
shall become effec tive upon the issuance of a fur ther Order 
by this Commission. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 25th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILI TIES C OMMISSION 
Sharon C. C redle, Deputy C lerk 

Commissioner Campbell dissents. 

APPENDIX A 
GUIDELINES FOR REDUCING 

PROPOSED RATES TO ALLOWED RATES: 

1. Real loc ate revenues, expenses
utilizing the summer. peak responsibility 
approved by the Commission. 

and rate base 
method previously 

2. Red esign the proposed rates to the extent necessary 
to ensure that the rates for the various c ustomer classes 
and subclasses will produce indivi dual rates of return which 
are within plus or minus lOJ of the overall retail rate of 
return that will be produc ed by the allowed revenues. 

3. Do not inc rease any rate in excess of that applied 
for in the Applic ation. 

4. Do not increase any basic customer charge but .!t2_ 
use the prop�d extra facilities charges. 
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DOCKET NO. E-2, SUB 366 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Carolina Power & Light 
Company for Authority to Adjust and 
Increase Its Electric Rates and Charges 

ORDER GRANTING 
INCREASE IN RATES 
AND CHARGES 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commissioner's Board Room, Room 204, 
Buncombe County Courthouse, Courthouse Plaza, 
Asheville, North Carolina, on January 8, 1980 

The Superior Courtroom, New Hanover County 
Courthouse, Third and Princess Street, 
Wilmington, North Carolina, on January 9, 1980 

The City Hall Courtroom, City Hall, Corner of 
Pollock and Craven Streets, New Bern, North 
Carolina, on January 10, 1980 

The Town Hall Courtroom, Town Hall, 145 
Southeast Broad Street, Southern Pines, North 
Carolina, on January 10, 1980 

The Commission Hearing Room, 2nd Floor, Dobbs 
Building, 430 North Salisbury Street, Raleigh, 
North Carolina, on January 15-18, January 22-
25, January 29-30, and February 4-6, 1980 

Chairman Robert K. Koger, Presiding; and 
Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, John W. Winters, Edward B. Hipp, A. 
Hartwell Campbell, and Douglas P. Leary 

For the Applicant: 

R.C. Howison, Jr., Joyner & Howison, Attorneys 
at Law, P.O. Box 109, Raleigh, North Carolina 
27602 

William E. Graham, Jr., Senior Vice President 
and General Counsel, and Charles B. Robson, 
Jr., Manager - Legal Department and Associate 
General Counsel, Carolina Power & Light 
Company, P.O. Box 1551, Raleigh, North Carolina 
27602 
For: Carolina Power & Light Company 

For the Intervenors: 

Thomas R. Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, North Carolina 27611 
For: The North Carolina Textile Manufacturers 

Association, Inc. 
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Ralph McDonald, Bailey, Dixon, Wooten, McDonald 
_ Fountain, Attorneys at Law, P.O. Box 2246, 
Raleigh, North Carolina 27602 
For: Mallinckrodt, Inc., Monsanto North 

Carolina, Inc., Union Carbide Corporation, 
and Weyerhaeuser Company 

David H. Permar, Hatch, Little, Bunn, Jones, 
Few & Berry, Attorneys at Law, P.O. Box 527, 
327 Hillsborough Street, Raleigh, North 
Carolina 27602 
For: North Carolina Oil Jobbers Association and 

David H. Permar 

Robert C. Hudson, Office of General Counsel, 
Department of the Navy, Atlantic Division, 
Naval Facilities Engineering Command, Norfolk, 
Virginia 23511 
For: Department of the Navy and Consumer 

Interest of Executive Agencies of the 
United States Government 

For the Using and Consuming Public: 

Jerry B. Fruitt, Chief Counsel, and Robert F.
Page, Staff Attorney, Public Staff North 
Carolina Utilities Commission, P.O. Box 991, 
Raleigh, North Carolina 27602 

David Gordon, Office of the Attorney General, 
North Carolina Department of Justice, P.O. 
Box 629, Raleigh, North Carolina 27602 

BY THE COMMISSION: On August 31, 1979, Carolina Power & 
Light Company (Applicant, the Company, or CP&L) filed an 
application with the Commission seeking to adjust and 
increase electric rates and charges for its retail customers 
in North Carolina. This increase in retail rates and 
charges was designed to produce approximately $55,868,000 of 
additional annual revenues from the Company's North Carolina 
retail operations when applied to a test period consisting 
of the 12 months. ended December 31, 1978, or approximately a 
9.25% increase in total North Carolina rates and charges. 
The Company requested that such increased rates be allowed 
to take effect for service rendered on and after September 
30, 1979. The Company's application alleged that the 
$55,868,000 of additional annual revenues was necessary in 
order to improve the Company's earnings and to provide a 
sufficient rate of return on its investment to support its 
construction program, which program is needed to provide 
adequate service to its retail customers in North Carolina. 

The Commission, being of the opinion that the increases in 
rates and charges proposed by CP&L were matters affecting 
the public interest, by Order issued on September 27, 1979, 
declared the application to be a general rate case pursuant 
to G.S. 62-137, suspended the proposed rate increase for a 
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period of up to 270 days pursuant to G.S. 62-134, set the 
matter for hearing before the Commission beginning on 
January 8, 1980, required CP&L to give notice of such 
hearing by newspaper publication and by appropriate bill 
inserts, established the test period to be used by all 
parties in the proceeding, and required protests or 
interventions to be filed in accordance with Rules Rl-6, Rl
�7, and Rl-19 of the Commission Rules and Regulations. 

r·ormal Notices of Intervention or Petitions for Leave to 
Intervene were filed as follows in this docket: 

October 3, 1979 
October 17, 1979 

by the Attorney General 

October 24, 1979 
November 27, 1979 -

by the North Carolina Textile 
Manufacturers Association, Inc. 
by the Public Staff 
by the North Carolina Oil 
Jobbers Association and 
David H. Permar 

December 27, 1979 -

December 27, 1979 -

by the United States of America, 
Department of the Navy 
by Mallinckrodt, Inc.; Monsanto 
North Carolina, Inc.; Union 
Carbide Corporation; and 
Weyerhaeuser Company 

The above-referenced petitions to intervene were 
recognized and allowed by various Commission Orders of 
record herein. The Commission's official files and records 
in this docket will further reflect various procedural 
motions and responses made by the parties hereto and the 
Commission Orders concerning such procedural matters. 

The matter came on for public hearings in the territory 
served by CP&L as previously noted above. In addition, the 
Commission scheduled a night hearing in Raleigh on Tuesday 
evening, January 15, 1980, at 7:00 p.m. The following 
persor.z offered testimony at the hearings which were 
scheduled to receive testimony from interested public 
witnesses: 

Asheville 
Wilmington 
New Bern 
Southern Pines 
Raleigh 

Eleanor H. Lloyd, Katherine Hilz 
Clarence Sharpe 
no public witnesses 

Russell Ayers, Mary P. Stephenson 
Arthur R. Eckles, Louise Belvin, 
Florence McFadden, Clara Hillard, 
Sherwood Scott, Nell Rue, John Fitts, 
Albert Johnson, George Renner, 
Ed Haggerty, Marion Patterson, 
Mary Bruce, Octavia Smith, and 
Ron Schackelford 

The matter came on for hearing as ordered on January 15, 
1980, at 10:00 a.m. for the purpose of presenting the
Applicant's evidence. The Applicant offered the testimony 
and exhibits of the following witnesses: 
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1. Sherwood H. Smith, Jr., President and Chief Executive
Officer of CP&L;

2. Edward G. Lilly, Jr., Senior Vice President and Chief
Financial Officer of CP&L;

3. Dr. Robert R. Nathan, Chairman of the Board of Robert
R. Nathan Associates, Inc., a firm of consulting 
economists;

4. Mark P. Luftig, Vice President and Manager of the 
Utility Research Department at Salomon Brothers, an 
investment banking firm; 

5. Paul s. Bradshaw, Controller and Chief Accounting 
Officer of CP&L; 

6. David R. Nevil, Director - Rate Applications in the
Rates and Service Practices Department of CP&L; and 

7. Norris L. Edge, Manager of the Rates and Service 
Practices Department of CP&L. 

The Public Staff offered testimony and exhibits of the 
following witnesses: 

1. Dennis J. Nightingale, Director of the Electric 
Division of the Public Staff; 

2. Dr. Eddie Mayberry, Director of the Economic Research
Division of the Public Staff;

3. David F. Creasy, a Utilities Engineer with the 
Electric Division of the Public Staff; 

4. M.D. Coleman, Senior Accountant with the Accounting 
Division of the Public Staff; 

5. Dr. Richard G. Stevie, an Economist with the Economic
Research Division of the Public Staff; and

6. Curtis Toms, Jr., a Utilities Accountant with the 
Accounting Division of the Public Staff. 

The Intervenor North Carolina Textile Manufacturers 
Association, Inc., offered the testimony and exhibits of 
H. Randolph Currin, Jr., President of Currin and Associates,
Inc., a group of utility economic, financial, and rate 
service consultants. Thereafter, the Applicant offered 
rebuttal testimony by Mr. Bradshaw, Controller and Chief 
Accounting Officer of CP&L. Further testimony on rebuttal 
was offered by James M. Davis, Jr., Vice President of the 
Fuel and Materials Management Group of CP&L, and Archie W. 
Futrell, Jr., Director of Energy and Economic Forecasting 
and Special Studies for CP&L. 

All parties to the proceeding were provided an opportunity 
to file briefs and proposed orders with the Commission. 
These items were required to be filed on or before 
Wednesday, March 12, 1960 (two weeks after completion and 
mailing of the transcript). 

On March 25, 1980, the Commission issued a Notice of 
Decision and Order in this docket which stated that CP&L 
should be allowed an opportunity to earn a rate of return of 
10.66% on its investment used and useful in providing 
electric utility service in North Carolina. In order to 
have the opportunity to earn a fair return, CP&L was 



RATES 211 

authorized to adjust its electric rates and charges to 
produce an increase in gross revenues of $43,364,000 on an 
annual basis. CP&L was also required to file proposed rates 
and charges necessary to implement the allowed rate increase 
in accordance with rate design guidelines established by the 
Commission. 

On March 28, 1980, CP&L filed its proposed rates and 
charges as required by the Commission. On March 31, 1980, 
the Commission issued an Order Approving Rates and Charges. 

�ased upon the foregoing, the verified application, the 
testimony and exhibits received into evidence at the 
hearings, the briefs and proposed orders filed by the 
parties hereto, and the Commission's entire files and 
records with regard to this proceeding, the Commission now 
makes the following 

FINDINGS OF FACT 

1. That CP&L is a public utility corporation, organized
and existing under the laws of the State of North Carolina 
and is subject to the jurisdiction of this Commission. CP&L 
is lawfully before this Commission based upon its 
application for a general increase in its North Carolina 
retail rates and charges, pursuant to the jurisdiction and 
authority conferred upon the Commission by the Public 
Utilities Act. 

2. That 
generating, 
power and 
of eastern 
principal 
Carolina. 

CP&L is engaged in the business of developing, 
transmitting, distributing, and selling electric 
energy to the general public within a broad area 

and western North Carolina and CP&L has its 
office and place of business in Raleigh, North 

3. That the test period for purposes of this proceeding
is the 12-month period ended December 31, 1978, adjusted for 
known changes occurring prior to the close of the hearings. 
CP&L is seeking an increase in its basic rates and charges 
to North Carolina retail customers of approximately 
$55,868,000 based upon operations in said test year. 

4. That the overall quality of electric service provided
by CP&L to its North Carolina retail customers is good. 

5. That the summer peak responsibility method for making
cost-of-service allocations, as approved by this Commission 
in prior CP&L dockets, is the most appropriate method for 
use in this proceeding. In this docket, CP&L proposed to 
change to use of the peak and average methodology in 
allocating revenues, expenses, and rate base: The Public 
Staff proposed the use of another demand allocation method 
but utilized CP&L's demand allocation methodology and 
figures with respect to revenues, expenses, and rate base 
when proposing adjustments thereto. Certain other 
Intervenors proposed the use of other demand allocation 
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methods utilizing the Company's revenues, expenses, and rate 
base. Therefore, the findings of fact which follow on 
levels of rate base, revenues, and expenses have been 
determined based upon adjustments and reallocations 
necessitated by use of the summer peak responsibility method 
of allocation. CP&L's proposed rates do not reflect (1) the 
use of the summer peak responsibility allocation of demand 
related costs and expenses or (2) the level of revenues 
allowed herein. 

6. That the reasonable original cost of CP&L's property
used and useful, or to be used and useful within a 
reasonable time after the test period, in providing the 
service rendered to the public within this State, less that 
portion of the cost which has been consumed by previous use 
recovered by depreciation expense, plus the reasonable 
original cost of investment in plant under construction 
(construction work in progress or CWIP) is Sl,254,725,000. 

7. That the reasonable allowance for working capital and
deferred debits and credits is $65,456,000. 

8. That the reasonable original cost rate base is 
Sl,320,181,000. This amount consists of utility plant in 
service and construction work in progress of Sl,254,725,000, 
plus a reasonable allowance for working capital and deferred 
debits and credits of $65,456,000. 

9. That the Company's approximate gross revenues for the
test year, under present rates and after accounting and pro 
forma adjustments, are $607,930,000. After giving effect to 
CP&L's proposed rates, such gross revenues are $663,798,000. 
Under the revenue requirement approved herein, such revenues 
are $651,294,000. 

10. That CP&L's fuel procurement activities and practices
are reasonable and are in accordance with similar practices 
previously reviewed and approved by the Commission. 

11. That the reasonable level of test year operating
revenue deductions, after normalization and pro forma 
adjustments, is $487,868,000. This amount includes 
$54,665,000 for investment currently consumed through 
reasonable actual depreciation on an annual basis. 

12. That CP&L should be allowed to increase its research
and developmental expenditures with respect to alternative 
energy resources available within North Carolina by $628,000 
on a jurisdictional basis. Funds for such expenditures are 
conditional upon establishment of a North Carolina 
Alternative Energy Corporation and are reflected in the test 
year level of operating revenue deductions as previously set 
out hereinabove. 

13. That the capital structure which is reasonable and
proper for use in this proceeding is as follows: 
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Item 
Long-term debt 
Preferred stock 
Common equity 

Total 

Percent 
49.5% 
12.5 
38.0 

100.00% 
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14. That the Company's proper embedded costs of debt and
preferred stock are 8.82% and 8.11%, respectively. The 
reasonable rate of return for CP&L to be allowed to earn on 
its jurisdictional common equity is 13.90%. Using a 
weighted average for the Company's costs of debt, preferred 
stock and common equity, with reference to the reasonable 
capital structure heretofore determined, yields an overall 
fair rate of returrt of 10.66% to be applied to the Company's 
original cost rate base. Such rate of return will enable 
CP&L� by sound management, to produce a fair return for its 
shareholders, to maintain its facilities and service in 
accordance with the reasonable requirements of its customers 
and to compete in the market for capital funds on terms 
which are reasonable and fair to the customers and to 
existing investors. 

15. That the reasonable rate of return on the Job 
Development Investment Tax Credit (JDIC) is the overall rate 
of return allowed on investment or 10.66%. 

16. That, based upon the foregoing, CP&L should be 
allowed an increase, in addition to the annual gross 
revenues which would be realized under its present base 
rates, in an amount not to exceed $43,364,000. This 
increase is required in order for the Company to have a 
reasonable opportunity to earn the 10.66% rate of return on 
its rate base which the Commission has found just and 
reasonable. This increased revenue requirement is based 
upon the original cost of the Company's property and its 
reasonable test year operating revenues and expenses as 
previously determined. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 AND 2 

The evidence supporting these findings of fact is found in 
the verified application, in prior Commission Orders in this 
docket, the testimony of Company witness Smith, and G.S. 62-
3(23)a.l and G.S. 62-133. The findings are essentially 
informational, procedural, and jurisdictional in nature and 
were uncontested and uncontroversial. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

The evidence for this finding is contained in the verified 
application, the Commission's Order Scheduli�g Hearing of 
September 27, 1979, the testimony and exhibits of Company 
witnesses Bradshaw and Nevil, and the testimony and exhibits 
of Public Staff witness Toms. 
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The Public Staff reviewed the Company's application and 
the direct testimony and exhibits of the various Company 
witnesses, and then gave its own testimony and exhibits 
concerning actual changes in revenues, expenses, and the 
cost of the Company's utility property which were based not 
only upon the test year itself, but upon circumstances and 
events which took place between the end of the test period 
and the close of the hearings. 

The Commission is of the opinion that G.S. 62-133(c) is 
intended to reduce "regulatory lag" by allowing the 
Commission, where reasonable and appropriate, to take notice 
of known changes that occur after the end of the test period 
but before the hearings have concluded, where the effects of 
such changes on the Company's earnings can be demonstrated 
with a high degree of certainty. If the Commission were 
unable to take notice of such changes, then its general rate 
case Orders could be obsolete before they were issued. 

The Commission thus concludes that, for purposes of this 
case, the appropriate test year to be adopted and applied is 
the 12 months ended December 31, 1978, as normalized to end
of-period levels and as adjusted for certain known changes 
which occurred prior to the conclusion of hearings in this 
docket. Such specific changes and adjustments are discussed 
in subsequent sections of this Order. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

The evidence for this finding is to be found in the 
testimony of Company witness Smith, Public Staff witness 
Nightingale, and the public witnesses who appeared in 
various locations throughout the State. The testimony of 
most of the public witnesses was devoted primarily to 
complaints about the basic rates being charged by the 
Company for its services, the approved fuel charge levels 
and fluctuations, the monthly customer charge and the 
Company's operation and construction of nuclear generating 
plants. Virtually none of the testimony was concerned with 
the adequacy, quality, or reliability of the electricity 
being delivered by CP&L. Therefore, the Commission 
concludes that• the quality of electric service being 
provided to retail customers in North Carolina by CP&L is 
good. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

The Company proposed in this proceeding to use the peak 
and average method to allocate demand related revenues, rate 
base, and expenses between the North Carolina and South 
Carolina jurisdictions and between the various· classes and 
subclasses of customers. In recent years, the Company has 
allocated demand related rate base and expenses based solely 
on responsibility for the maximum summer coincident peak. 

The Company's proposed peak and average method basically 
consists of first allocating 61.568% of demand related 
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expenses based on the respective responsibilities for 
"average demand" (i.e., Kwh energy usage), and then 
allocating the remaining 38.432% of demand related expenses 
based on the respective responsibilities for the system 
summer coincident peak. The Company derived the 61.568% 
ratio from the system load factor, whereby "average demand" 
is 61.568% of the system summer coincident peak. 

Company witness Nevil testified that the previous method 
of allocation, based solely on summer coincident peak, 
resulted in too much instability of cost allocations from 
year to year, and that such instability was the principal 
shortcoming of the previous method. He also advocated a 
method which recognized that facilities are planned and 
constructed for use at times other than just the hour of the 
system coincident peak. 

Public Staff witness Creasy testified that the proposed 
shift from allocating 100% of the demand related expenses 
based solely on responsibility for a single system peak to 
allocating only 38.432% of the demand related expenses based 
solely on responsibility for such system peak represented 
such a drastic departure from previous practice that it 
could be a situation of overreacting to the problems 
described by witness Nevil. 

Witness Creasy testified that the proposed peak and 
average method does not give appropriate weight to class 
contribution to significant system peaks other than the 
maximum summer peak and, specifically, that the proposed 
peak and average method does not give appropriate weight to 
class contribution to the maximum winter peak. Mr. Creasy 
also testified that reducing the amount of demand related 
expenses which are to be allocated based on peak 
responsibility could result in less differential between "on 
peak" rates and "off peak" rates, thereby giving less 
encouragement to customers to shift their load to "off peak" 
periods or to conserve energy during "on peak" periods. 

Intervenor witness Currin, who testified on behalf of the 
North Carolina Textile Manufacturers Association, discussed 
what he perc�ived to be the weaknesses in CP&L's 
justification for changing its method of allocating demand 
related costs. Mr. Currin recommended that the Commission 
continue to use the single coincident peak method of demand 
cost allocation, at least until more detailed studies can be 
performed to demonstrate the long-term appropriateness and 
impact on various customer classes of using a different 
method. 

The Commission concludes that CP&L has not produced 
sufficient justification for adopting an allocation 
procedure that allocates the vast majority of demand related 
items by the energy allocation factor (Kwh usage) and that 
to adopt such a standard is inconsistent and inappropriate 
given the evidence in this case. The Commission concludes 
that the summer peak responsibility method should be used in 
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this proceeding. However, the Commission recognizes that 
there may be certain problems with the single peak 
responsibility method. The Commission is interested in the 
continued improvement, refinement, and updating of cost-of
service allocation procedures and, consequently, will not 
preclude the Company or any intervenors from proposing 
JUStifiable departures in the existing methodology in future 
general rate proceedings. In fact, the Commission concludes 
that appropriate and sufficient electrical usage data should 
ue collected and maintained by the Company so that various 
cost-of-service methodologies can be analyzed in order to 
permit the Company to submit cost-of-service studies in 
future cases showing the results of alternative generally 
recognized cost-of-service methodologies. 

A number of changes in rate design were proposed by CP&L 
and other parties. Testimony on rate design was given 
primarily by CP&L witness Edge, Public Staff witness Creasy, 
and Textile Manufacturers witness Currin. Public Staff 
witness Creasy testified that the rate increase proposed by 
the Company for a given rate schedule might be excessive in 
comparison with the proposed rate increase for another rate 
schedule if a different method for allocating demand related 
expenses is used. Therefore, since the Commission is 
requiring that demand related expenses be allocated based on 
the summer peak responsibility method in this proceeding 
instead of the proposed peak and average method, the 
Commission established in its Notice of Decision and Order 
of March 25, 1980, guidelines for designing rates to produce 
the revenues allowed herein. 

The Company's proposal to incorporate the effects of the 
water heater discount of .15& per Kwh for up to the 800 Kwh 
into the total Kwh charge met with no opposition during the 
hearing and was supported by public witness Dr. Arthur 
Eckles. There are at least two reasons why this discount is 
no longer cost justified. One is the increasing use of 
rapid recovery elements which are of higher wattage and 
consequently more likely to increase load at times of peak 
_sage. Secondly, over 85% of North Carolina customers 
presently have electric water heaters. With this high 
saturation, the. additional administrative cost of applying 
rates differently for customers with and without water 
heaters is no longer justified. 

No opposition was expressed to combining the small general 
service schedule with the general service schedule into a 
single general service schedule. Historically, the small 
general service schedule has been applicable to customers up 
to 50 Kw, and the general service schedule has been 
applicable to customers from 50 Kw to 1,000 Kw. This was 
altered slightly in the last case, after load research 
suggested that characteristics of customers in these classes 
are similar. Further analysis of load research conclusions 
indicates that the schedules should be combined. As a

result of the change in the last case, many customers 
formerly served on the general service schedule have 
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migrated to the small general service schedule, and only 
1,312 customers remain on the general service schedule. A 
combination of the schedules is cost justified and furthers 
a goal of the Company and the Commission to simplify the 
rate structure by combining rate schedules to the extent 
practical and cost justified. 

In its original filing, the Company proposed to add two 
high-pressure sodium lights to various lighting schedules. 
These were a 9,500-lumen street light and a 27,500-lumen 
area light. During December 1979, the Commission ordered 
the Company to provide high-pressure sodium fixtures in 
three lumen ranges. The higher range is from 19,000 to 
25,000 lumens. Since the 27,500-lumen fixture does not 
conform to the Commission Order, the Company is requesting 
that a 22,000-lumen street and area lighting fixture be 
approved in lieu of the 27,500-lumen fixture proposed in the 
original application. No opposition was expressed to this 
proposal. 

The Company proposed the following additions and changes, 
most of which met with little or no opposition: (1) a new 
residential conservation rate; (2) a revision in the 
residential thermal storage rate to rename it "Thermal 
Storage/Alternate Energy Source schedule R-TS/AES/1"; (3) an 
alternative customer generation service rider; and (4)
freezing underground plants R-7 and R-10 and the
implementation of new underground plants R-7A and R-lOA. 

The Company proposed three changes in the application of 
the monthly facilities charge: (1) to base the charge on 
the estimated original installed cost of facilities rather 
than on current prices, including new materials and 
equipment; (2) to increase the monthly factlities charge on 
all facilities to 2%, the rate now charged on facilities 
installed after 1973; (3) to provide an option whereby the 
customer can pay either 2% on the original cost of the 
facilities or the original installed cost of the facilities 
plus a charge of 1% a month. 

An analysis was provided the Commission showing that by 
reverting to original cost the dollar investment is reduced 
by $214,000 for currently installed facilities. On cross
examination Mr. Edge indicated that totalization of meter 
data is an additional advantage that the original cost 
concept will provide customers now using separately metered 
facilities on the same premises. This offers the potential 
for a much lower total monthly payment than would be due if 
the monthly facilities charge continued to be based on 
current-day costs of those individual facilities. An 
example is Du Pont, which by consolidating two metering 
points could have savings of $300,000 annually. This is far 
greater than the increase in the additional monthly 

acilities charge of $140,000 as shown in Exhibit 10 that 
will be applicable to Du Pont at all four of its North 
Carolina plants. 
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The total monthly facilities charge, based on an annual 
�ost, is 26.806% and although this is different from the 
resultant of the 2% per month to be charged, this rounding 
is reasonable. The 26.806% was derived from a retail cost
of-service study. This is acceptable because the North 
Carolina jurisdiction is the greater portion of system 
operations, and therefore controls the system percentage. 
Any slight variation that would occur if separate 
jurisdictional studies were developed could not be 
consequential. 

TMA witness Currin testified that each installation should 
be computed separately based on actual facilities installed. 
This is unnecessary and would be impossible from a practical 
standpoint. A total of 134 customers presently have 
additional facilities. Mr. Currin's proposal would add 
considerably to the expense of the calculation. Different 
rates would result in confusion. Variations between 
customers would make the administration very difficult and 
�ery expensive. The method proposed by the Company is 
consistent with standard rate-making procedure where average 
costs are used in order to establish a rate for all 
customers in a given class. 

The 1% monthly facilities option provides a plan for 
customers who prefer to pay the initial investment plus a 
smaller monthly percentage charge. The proposed 1% monthly 
charge covers such items as State and Federal income tax, ad 

alorem tax, administrative and general expenses, operating 
and maintenance expenses, and an amount to provide for 
replacing facilities when necessary. Under this plan, since 
the customer provides the capital, no cost of capital is 
included. Also, the State and Federal income tax percentage 
is reduced to cover only taxes applicable to the replacement 
facilities cost. If approved, the option would be available 
to new and existing customers based on the original cost of 
additional facilities. 

Witness Currin suggested that the customer have the option 
to pay the replacement cost on a monthly percentage basis or 
to pay actual replacement cost. This is not practical 
administratively. since the customer pays the additional 
investment of the facility actually installed versus what 
would have been installed if only normal service were 
supplied. Following is an example of such an installation. 

If a customer has two buildings on the same premises and 
requests service through one meter, a standard procedure 
would be to install one transformer bank and provide service 
through one meter and one point of delivery. Any facilities 
beyond that point would be owned by the customer. If, in 
order to reduce cost, the customer requests separate 
facilities to each building through one totalized meter, a 
system is designed to provide two transformer banks, two 
meters, and two points of delivery, but metering is 
totalized on the computer as if only one meter were 
installed. The additional facilities charge for this 
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installation is computed by subtracting from the cost of 
both installations the investment which would have been 
applicable if only one facility had been installed, and the 
additional investment computation is the basis for the 
charge. It is therefore not possible to distinguish which 
of the facilities should be classified as additional 
facilities and which as standard facilities. Each service 
includes investment that is both additional facilities and 
standard facilities. 

A breakdown of the components of the customer charge for 
the residential class was filed at the request of 
Commissioner Hipp. It shows that the total cost, including 
return, is $9.61 of which $7.35 is O&M, depreciation, and 
taxes. The comparable cost, excluding return, at the time 
the present rates were approved in 1977 was $6.57. CP&L 
argued that having a customer charge that includes 
substantially all of the customer cost allows the number of 
blocks to be minimized and that, without a separate charge, 
an initial block in the rate schedule should be higher in 
order to receive the customer charge at a minimum usage 
level. CP&L argued further that, should no increase be 
allowed in the customer charge, some customers (those with 
little or no usage) would not pay an equitable portion of 
the cost of providing basic electrical service. Public 
Staff witness Creasy testified that there is a high degree 
of resistance by customers to paying a monthly flat fee 
regardless of whether or not the customer uses any 
electricity. The Commission, after examination of the 
evidence in this record, concludes that maintaining the 
present basic facilities charges would not be unreasonably 
discriminatory. 

A feature of the proposed rate design which needs 
attention is the matter of the six rate schedules maintained 
by the Company which are closed to any new customers, but 
which are still available to customers currently being 
served under said schedules. They are rate schedules AHS, 
RFS, SCS, MPS, CSE, and CSG. The Commission takes judicial 
notice of data contained in the annual report for 1978 filed 
with this Commission by the Company as a basis for the 
following discus?ion of each rate schedule. 

Schedule AHS (Apartment House Service) was applicable to 
approximately 214 customers (0.04% of retail) during 1978. 
Those customers used approximately 8,500 Mwh (0.05% of 
retail) at an average of approximately 3,300 Kwh per bill. 
Schedule AHS has been closed since February 19, 1976. 

The Company combines rate schedule AHS with rate class SGS 
(Small General Service) for the purpose of cost-of-service 

studies, and no separate rate of return is -calculated for 
schedule AHS. However, the Company proposes rates for 
schedule AHS which are practically the same as the rates 
proposed for schedule SGS (assuming an average 3,300 Kwh per 
bill with 0.6 load factor). 
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that closing schedule AHS to all customers 
little impact on the Company's revenues, and 

not have undue impact on the customers 
served under schedule AHS. 

Schedule RFS (Rural Farm Service) was applicable to 
approximately 4,100 customers (0.7% of retail) during 1978. 
Those customers used approximately 28,000 Mwh (0.2% of 
retail) at an average of 570 Kwh per bill. Schedule RFS has 
been closed to new customers since February 19, 1976. 

The Company combines rate schedule RFS with rate class SGS 
for the purpose of cost-of-service studies, and no separate 
rate of return is calculated for schedule RFS. However, the 
Company proposes rates for schedule RFS which are 12% less 
than the rates proposed for schedule SGS (assuming an 
average 570 Kwh per bill). 

It appears that continuing to serve customers under 
schedule RFS is unfairly discriminatory to customers who are 
served under schedule SGS but would be eligible for service 
under schedule RFS if it were not closed. It further 
appears that closing schedule RFS to all customers would 
have very little impact on the Company's revenues, and that 
it would not have undue impact on the customers currently 
being served under schedule RFS. 

Schedule SCS (Shopping Center Service) was applicable to 
approximately 13 customers (0.002% of retail) during 1978. 
Those customers used approximately 14,000,000 Kwh (0.08% of 
retail) at an average of approximately 90,000 Kwh per bill. 

Schedule SCS has been closed since February 19, 1976. 

The Company combined rate schedule SCS with rate class SGS 
for the purpose of cost-of-service studies, and no separate 
rate of return was calculated for schedule SCS. However, 
Lhe Company proposes rates for schedule SCS which are 12% 
greater than the rates proposed ·for schedule SGS (assuming 
an average 90,000 Kwh per bill with 0.6 load factor). 

It appears that closing schedule SCS to all customers 
would have very little impact on the Company's revenues, and 
that it would not have any excessively adverse impact on the 
customers currently being served under schedule SCS. 

Schedule MPS (Municipal Pumping Service) was applicable to 
approximately 830 customers (0.2% of retail) during 1978. 
Those customers used approximately 151,500,000 Kwh (0.9% of 
retail) at an average of approximately 15,000 Kwh per bill. 

Schedule MPS has been closed since June 30, 1977. 

The Company combines rate schedule MPS with.rate class SGS 
for the purpose of cost-of-service studies, and no separate 
rate of return is calculated for schedule MPS. However, the 
Company proposes rates for schedule MPS which are 
practically the same as the rates proposed for schedule SGS 
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(assuming an average 15,000 Kwh per bill with 0.6 load 
factor). 

It appears that closing schedule MPS to all customers 
would have very little impact on the Company's revenues, and 
that it would not have undue impact on the customers 
�urrently being served under schedule MPS. However, the 
contract period for customers served under schedule MPS is 
tive years, so that it may not be reasonable or practical to 
withdraw the schedule at once. 

Schedule CSG (Church and School General Service) and 
schedule CSE (Church and School All-Electric Service) were 
opplicable to approximately 6,300 customers (10% of retail) 
during 1978. Those customers used 286,000,000 Kwh (1.6% of 
retail) at an average of 3,800 Kwh per bill. Schedules CSG 
and CSE have been closed since June 30, 1977. 

There are more customers served under schedules CSE and 
CSG than any of the other closed schedules, and the Kwh 
usage of those customers has more impact on Company revenues 
than any of the other closed schedules. However, continuing 
to serve customers under schedules CSE and CSG might be 
discriminatory if the rates under those rate schedules are 
significantly different from rates applicable under 
alternate schedules open to those new customers who would 
otherwise be eligible for service under schedules CSE or CSG 
if they were not closed. 

The Commission is of the opinion that rate schedules AHS, 
RFS, SCS, and MPS should be closed to all customers as soon 
as it is reasonable to do so. The Commission is also of the 
opinion that rate schedules CSE and CSG should be carefully 
scrutinized at the time of the next general rate application 
by the Company in order to determine whether or not such 
rate schedules should be closed to all customers currently 
being served under said rate schedules. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

The evidence for this finding of fact consists of the 
testimony and exhibits presented by Company witnesses 
Bradshaw and Nevil and the testimony and exhibits of Public 
Staff witness Toms concerning the original cost of CP&L's 
retail investment in electric plant. The following chart 
summarizes the amounts which the Company and the Public 
Staff, respectively, contend are the proper original cost of 
CP&L's investment in electric plant in North Carolina: 
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(OOO's Omitted) 

Item 
Electric plant in service 
Net nuclear fuel 
Construction work in·progress 
Less: Accumulated provision for 

depreciation 
Cost-free capital 

Total original cost of investment 

Company 
$1,683,079 

46,950 
80,717 

371,109 

in electric plant $1,439,637 

Public Staff 
$1,613,754 

29,608 
68,193 

331,975 
132,169 

$1,247,411 

As shown in the above chart, the Company and the Public 
Staff were in disagreement on the proper amount for all 
items. The amounts proposed by the Company for electric 
plant in service, net nuclear fuel, and accumulated 
depreciation represent the level of such rate base items at 
September 30, 1979, while the amounts proposed by the Public 
Staff represent the December 31, 1978, or end-of-test-per-iod 
�evels. Initially, the Company and the Public Staff were in 
agreement in regard to the appropriate amount of these rate 
base components; however, during the hearing Company witness 
Bradshaw updated these items to September 30, 1979, levels 
which resulted in a total increase in the Company's proposal 
of $47,533,000. 

In support of making the revision to update these 1tems to 
September 30, 1979, the Company contends that North Carolina 
law requires that the Commission use the most recent update 
of data presented to it in evidence until the hearings are 
closed. The Company pointed out that the Public Staff did 
not begin its audit until October 1979 at which time it had 
access to the September 30, 1979, values and that the Public 
Staff is provided with copies of CP&L's monthly financial 
and operating reports which include such data. 

Public Staff witness Toms would not accept the figures
comprising the $47,533,000 increase in selected rate base
items since each item had not been subjected to an audit.
The Public Staff contended that the Company was improperly
attempting to update its filing through Public Staff witness
Toms. The Public Staff also argued that the current G.S.
62-133(b) and (c) permit the updating of test-period
evidence only when such evidence tends to show actual
changes for a reasonable time after the end of the test
period.

Based upon the evidence presented by the witnesses, the 
Commission concludes that the appropriate amount for each of 
these three items is as follows: electric plant in service 
- $1,613,754,000; net nuclear fuel - $29,608,000; and the
accumulated provision for depreciation - $331,975,000. The
Commission bases its decision in part on amended G.S. 62-
133(c) which states that "the original cost of the public
utility's property, including its construction work in
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progress, shall be determined as of the end of the test 
period used in the hearing and the probable future revenues 
and expenses shall be based on the plant and equipment in 
operation at that time. Although, the Commission is aware 
that G.S. 62-133(c) further allows the Commission to 
consider such relevant, material, and competent evidence 
tending to show actual changes in revenues, expenses, and 
costs of the public utility's property based on 
circumstances and events occurring up to the time the 
hearing is closed, it is the Commission's opinion that 
adjustments made to recognize additions to electric plant 
without corollary adjustments to related revenues and 
expenses are improper. Not only do such adjustments violate 
the "matching concept• of income determination but they also 
vistort the operating results of the Company in a given 
period. Moreover, CP&L's Application in this regard does 
not tomply with Commission Rule Rl-17, Subsection B, 
Paragraph 14 which states in part as follows: "In the event 
any affected utility wishes to rely on G.S. 62-133(c) and 
offer evidence on actual changes based on circumstances and 
events occurring up to the time the hearing is closed, such 
utility should file with any general rate application 
detailed estimates of any such data and such estimates 
should be expressly identified and presented in the context 
of the filed test year data and if possible, in the context 
of a twelve (12) month period of time ending the last day of 
the month nearest and following 120 days from the date of 
the application. Said period of time should contain the 
necessary normalizations and annualizations of all revenues, 
expenses and rate base items necessary for the Commission to 
properly investigate the impact of any individual 
circumstance or event occurring after the test period cited 
by the applicant in support of its application. Any 
estimate made shall be filed in sufficient detail for review 
by the Commission.• For the aforementioned reasons the 
Commission finds electric plant in service, net nuclear 
fuel, and the accumulated provision for depreciation 
proposed by the Public Staff to be appropriate. 

Company witness Bradshaw and Public Staff witness Toms 
initially concurred that the level of construction work in 
progress (CWIP), to be included in rate base in this 
proceeding was $68,193,000. Such level of CWIP represents 
the estimated valuation of certain specific project 
expenditures made by CP&L between July 1, 1979, and 
September 30, 1979. During the hearing, Mr. Bradshaw 
updated CWIP to $80,717,000 to consider additional 
construction project expenditures made by CP&L during the 
same period of time which were not considered in the initial 
estimate. 

The Commission considers the update of construction work 
in progress to $80,717,000 to be proper. In arriving at its 
decision to include CWIP added between July 1, 1979, and 
September 30, 1979 (a period after the end of the test 
period), in the rate base, the Commission recognizes that 
such CWIP is not yet revenue producing and, therefore, 
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corollary adjustments to revenue and expenses are neither 
warranted nor required. 

The final item on which the witnesses disagree concerns 
the appropriate treatment to be given cost-free capital. 
The following chart summarizes the amounts deducted by each 
witness: 

(OOO's Omitted) 

Item 
Accumulateddeferred income taxes 
Accounts payable - electric plant 

in service 

Total 

Company 
$ 

$ 

Public Staff 
$130,602 

1,567 

$132,169 

As the above chart shows, the Company did not deduct cost
free capital in arriving at the original cost of CP&L's net 
investment in electric plant. Alternatively, Public Staff 
witness Toms deducted the accumulated provision for deferred 
income taxes of $130,602,000 and accounts payable - electric 
plant in service of $1,567,000 in computing the rate base. 

The Company and the Public Staff disagree as to whether 
accumulated deferred income taxes should be deducted from 
net electric plant in service or be considered as cost-free 
capital in the capital structure. The Company addressed 
this subject through the direct testimony of witnesses 
Smith, Lilly, Bradshaw, Luftig, and Edge and the rebuttal 
testimony of witness Bradshaw. All Company witnesses 
recognize this item as cost-free capital. The Company 
-tates that this item was included in the capital structure
at zero cost consistent with prior Commission Orders. In 
his rebuttal testimony, Mr. Bradshaw justified the 
continuation of the practice of including cost-free capital 
in the capital structure at zero cost on the basis that tax 
deductions are an interest-free source of capital for new 
construction provided by the Federal government. 
Consequently, the accumulated amount of these deferred taxes 
should follow the investment of those funds. Mr. Bradshaw 
contends that these funds are initially invested in CWIP, 
some of which are now a part of electric plant in service, 
_ome are included in CWIP prior to July 1, 1979, and some- in 
CWIP after that date. Since only a part of the accumulated 
deferred tax monies are invested in rate base items, Mr. 
Bradshaw testified that only that part should benefit rate 
uase items. Mr. Bradshaw further testified that putting 
these taxes in cost-free capital at zero cost distributes 
the benefits of the cost-free capital in ac9ordance with 
where the funds have been invested. Mr. Bradshaw concludes 
that this largely distributes the benefits to current 
ratepayers but also benefits future ratepayers by reducing 
the cost of CWIP through a lower allowance for funds used 
during construction (AFUDC) rate. Witness Bradshaw stated 
that the Public Staff's treatment of cost-free funds would 
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result in rep�acing current revenues with noncash AFUDC. He 
contends this would be adversely received by the investment 
community, and thereby ultimately increase the cost of 
capital because investors require current dollar earnings in 
lieu of AFUDC dollar earnings. 

It is the Public Staff's position that deducting cost-free 
capital from the rate base is the only way CP&L's present 
customers will receive the full benefit of such cost-free 
capital. If cost-free capital is included in the capital 
structure at zero cost, a portion of the cost-free capital 
will be allocated to nonrate base assets, such as nonutility 
property and investment in subsidiary companies, and the 
customers will never receive any benefit from that amount of 
cost-free capital which they have provided. 

After carefully examining the evidence, the Commission 
concludes that it is entirely equitable and proper to assign 
100% of this cost-free capital to the Company's utility 
operations. The Commission believes that CP&L's customers 
should not be required to pay a return on funds which they 
have contributed, when such capital has no cost to 'the 
Company. 

In reaching its decision, the Commission notes that the 
North Carolina Supreme Court has ruled in Utilities 
Commission v. Vepco, 285 N.C. 399, 206 S.E.2d 283 (1974) 
that 1t 1s not proper for a utility to include, in i-ts rate 
base, funds which it has not provided but which it has been 
permitted to collect from its customers for the purpose of 
paying expenses at some future time, Clearly, accumulated 
deferred income taxes represent funds which CP&L has been 
permitted to collect from its customers in order to pay 
income taxes at some date in the future and as such those 
funds should be excluded from the rate base in this 
proceeding. 

Therefore, for the foregoing reasons, the Commission 
concludes that cost-free capital should be deducted in 
calculating the net original cost of property included in 
its determination of the rate base. The Commission further 
concludes that the amount of $130,602,000 recommended by the 
Public Staff is proper and that CP&L should eliminate on a 
prospective basis the cost-free component from the formula 
prescribed by this Commission for use in calculating the 
AFUDC rate, 

As shown above, Public Staff witness Toms testified that 
accounts payable - electric plant in service constitutes 
cost-free capital which should be deducted in calculating 
net plant in service. Mr. Toms further testified that 
dCCounts payable electric plant in service was not 
considered in the Public Staff's lead-lag determination of a 
reasonable working capital allowance and as such should be 
deducted from net plant in service. The Company 
alternatively neither deducted such funds from the rate base 
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nor included such funds as cost-free capital in the capital 
structure. 

The Commission concludes that accounts payable - electric 
plant in service does represent cost-free capital and should 
be deducted in calculating the original cost of CP&L's 
investment in electric plant. Further, the Commission finds 
the appropriate end-of-period level of such accounts payable 
to be $1,567,000. 

The Commission therefore concludes that cost-free capital 
in the total amount of $132,169,000 should be deducted in 
calculating the Company's investment in North Carolina 
retail electric plant. 

The Commission as previously discussed has found that the 
summer peak responsibility method of allocating total system 
revenues, rate base, and expenses to the Company's North 
Carolina retail operations is the most appropriate 
allocation methodology for use herein. The peak and average 
method of allocation was employed by both the Company and 
the Public Staff; therefore, it becomes incumbent upon the 
Commission to adjust the level of investment in electric 
plant set forth hereinabove to the level that is reflected 
when utilizing the peak responsibility demand allocation 
_ethod. The Commission has determined this adjustment to be 
d reduction of approximately $5,210,000. 

Thus, the Commission concludes, based upon the foregoing, 
that the proper level of electric plant in service for use 
herein is Sl,254,725,000, which sum is calculated as 
follows: 

Item 
Electr"fcplant in service 
Net nuclear fuel 

(OOO's Omitted) 

Construction work in progress 
Accumulated provision for depreciation 
Cost-free capital 
Adjustment to reflect peak responsibility 

allocation 
Net investment in electric plant 

Amount 
$1,613,754 

29,608 
80,717 

(331,975) 
(132,169) 

(5,210) 
$1,254,725 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

Company witnesses Bradshaw and Nevil and Public Staff 
witnesses Coleman and Nightingale presented direct testimony 
and exhibits in regard to the proper allowance for working 
capital, deferred debits, and deferred credits. 
Additionally, Company witnesses Bradshaw and Davis (as to 
fuel inventories) presented rebuttal testimony on this 
subject. At the outset there is a conceptual difference in 
what Company witness Bradshaw and Public Staff witness 
Coleman consider as items properly includable in the working 
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capital allowance. Company witness Bradshaw used the 
formula method to compute his proposed allowance for working 
capital. Further, Mr. Bradwhaw modified the formula method 
to include balances in selected deferred debit accounts. 
Witness Bradshaw's reason for including these deferred 
debits was to allow the investor to earn a return on capital 
supporting these deferred costs. 

Public Staft witness Coleman used a lead-lag study to 
measure the Company's working capital requirements. Mr. 
Coleman excluded deferred debits and credits from working 
capital and presented certain of these items as other 
additions and deductions to rate base. 

The Commission concludes that the method proposed by 
Public Staff witness Coleman should be adopted. This 
treatment is consistent with the findings of the Commission 
in previous cases that an amount should be included for 
working capital only to the extent that the Company's debt 
and equity investors have been required to provide capital 
to maintain an inventory of materials and supplies and to 
pay the cost of service prior to its collection from the 
customer. 

The level of working capital and other deferred debits and 
credits proposed by Company witness Bradshaw and Public 
Staff witness Coleman is set forth in the following chart. 

(000's Omitted) 

N.C.
Company 

Cash $ 6,043 
Materials and supplies - fuel stock 52,357 
Materials and supplies - nonfuel 13,928 

Item 

.repayments 1,000 
Investor funds advanced for oper-

ations 
Literature and exhibits - Harris 

Center 
Other additions 
Less: Customer 9eposits 

Other deductions 
Total allowance for working 

capital and other deferred 
debits and credits 

29,292 

11,951 
3,733 

$110,838 

Retail 
Public Staff 

$ 7,368 
42,313 
13,016 

1,000 

11,173 

120 
3,570 
3,733 

17,232 

$ 57,595 

As the above chart shows, the total difference in the 
allowance for working capital and other deferred debits and 
credits is $53,243,000. The Commission will now analyze the 
testimony and exhibits of each witness with respect to the 
items which cause this difference. 

The first item of difference between the parties relates 
to the amount of cash included for minimum and compensating 
bank balances. The Company included the test year average 
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cash balance of $6,043,000, while Public Staff witness 
Coleman included $7,368,000, which is the sum of the end-of
period cash balance plus the cash activity balance 
requirement. 

The Commission finds that the end-of-period level of cash 
required for minimum and compensating bank balances of 
$7,368,000 proposed by the Public Staff is the most 
reasonable estimate of the level that can be anticipated to 
occur in the future on an ongoing basis and is appropriate 
for use herein. 

The second item of difference is materials and supplies -
fuel inventory. Company witnesses Nevil and Davis and 
Public Staff witnesses Nightingale and Coleman presented 
testimony on this item. The difference of $10,044,000 which 
exists between the Company's and the Public Staff's 
proposals is due to coal and No. 2 fuel oil inventory 
adjustments made by both the Company and the Public Staff. 

The Company started with the per books, test year figures 
_or coal and oil and adjusted these figures to reflect 
current quantities and prices. The Company included a 90-
day supply of coal equivalent to 1,750,000 tons at a price 
of $36.06 per ton (December 31, 1979, average delivery 
cost) • 

Public Staff witness Nightingale testified that the 
Company should not be allowed a 90-day supply of coal. In 
computing the total Company capital requirements for the 
coal stock of $54,405,000, Mr. Nightingale used a coal stock 
quantity of 1,573,760 tons and an average price per ton of 
$34.57. Witness Nightingale testified that a review of the 
number of days' supply maintained by the Company since 1973 
indicates that the level maintained has ranged from slightly 
under 45 days to just over 81 days. Thus, Mr. Nightingale 
concluded that the Company had not demonstrated its ability 
to maintain a 90-day coal supply on average over an extended 
period. 

The Company and the Public Staff were also in disagreement 
regarding the reasonable level qf CP&L's No. 2 fuel oil 
inventory. While the parties agreed that 23,000,000 gallons 
of No. 2 fuel oil was an appropriate inventory quantity, the 
valuation of such fuel oil inventory was in question. 

The Commission concludes that the relevant issue in this 
regard is the level of investment which must be provided by 
CP&L's investors in order to maintain coal and fuel oil 
inventories sufficient to ensure the provision of adequate 
service. In recent years in terms of the number of days of 
fuel inventories the Company has consistently maintained 
significantly less than an 80-day supply; Although the 
Commission believes that the unit costs of both coal and 
fuel oil proposed by the Company are more representative of 
prospective costs than the levels proposed by the Public 
Staff when considered in view of the number of days' supply 
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of such fuels actually maintained by the Company the 
Commission believes the total cost (number of days supply x 
unit cost) proposed by the Public Staff is the most 
representative. Therefore the Commission finds fuel stock 
of $42,313,000 appropriate for use in this proceeding. 

The next item of difference relates to materials and 
supplies - nonfuel. The Company included $13,928,000 for 
nonfuel material and supplies. Alternatively, Public Staff 
witness Coleman recommended using the per books amount of 
$13,016,000. 

Essentially, the difference in the Company's and the 
Public Staff's proposals is due to an adjustment for general 
inflation proposed by the Company. The adjustment was 
calculated by increasing the amount per books by 7%. Having 
reviewed the evidence presented regarding materials and 
supplies - nonfuel, it is apparent that the actual end-of
period balance (proposed by Public Staff witness Coleman) 
exceeds the actual test-period average balance. Although 
the increase in the end-of-period balance over ave�age 
balance of materials and supplies may not be entirely due to 
price level increases, it is the Commission's opinion that 
the end-of-period level of $13,016,000 is representative of 
the level that can be anticipated to occur on an ongoing 
oasis in the future and is, therefore, appropriate for use 
herein. 

The Company and Public Staff were in agreement regarding 
the propriety of including prepayments in the working 
capital allowance and regarding the appropriate level of 
such prepayments. Consequently, the Commission concludes 
that prepayments of $1,000,000 should be included as 
component of working capital. 

The witnesses do not agree as to the amount which should 
be included for the allowance of investor funds advanced for 
operations. The Company employed the traditional formula 
method and thus derived the amount it included by taking 1/8 
of operation and maintenance expense excluding depreciation. 
After adjustments the cash allowance claimed by CP&L for 1/8 
of O&M for North Carolina retail operations was $38,622,000. 

The Company included, as an offset to the adjusted cash 
allowance, average Federal income tax accruals of 
$9,330,000. Therefore, the adjusted amount included by CP&L 
for investor funds advanced was $29,292,000 which consists 
of 1/8 of O&M of $38,622,000 less the average Federal income 
tax accruals of $9,330,000. In addition to these items, the 
Company included certain selected deferred debits and added 
them as components of working capital. 

Public Staff witness Coleman testified that he had 
included $11,173,000 for investor funds advanced. This 
amount was determined by a lead-lag study which was prepared 
by witness Coleman after his review and analysis of the 
lead-lag study filed by the Company. Mr. Coleman testified 



230 ELECTRICITY 

that a properly prepared study measures the customers' lag 
in payment to the Company of its cost of service compared to 
the lag in payment of that same cost of service which is 
available to the Company. 

The Commission is aware that there are different methods 
�mployed to compute the cash allowance or the investor funds 
advanced component of the working capital allowance. 
�urther, each method provides, at best, an estimated measure 
of the amount needed for this purpose. However, the use of 
an estimate does not mean that one should use unrealistic 
assumptions and guesses. The method employed by the Company 
has not been shown to have any direct relationship to the 
Company's day-to-day operations. In its favor, the 
Commission can only state that the formula method is a 
simpler approach and easier to understand than some of the 
other methods. On the other hand, the lead-lag approach 
does relate to t�e day-to-day operations of the Company. It 
clearly identifies the capital required as a result of the 
customers' payment practices and the capital available from 
sources other than the investor to meet that need. ·The 
Commission believes that an amount based on the actual 
payment practices of the customers and the Company provides 
a more reliable measure of the capital investors will be 
required to provide for this component of working capital 
and, thus, will utilize the lead-lag approach herein. 

The Commission, having determined the lead-lag approach to 
be proper, must now consider each of the modifying 
adjustments which Public Staff witness Coleman proposed to 
make to the lead-lag study prepared by the Company. 

In his review of CP&L's lead-lag study, Public Staff 
witness Coleman·found the customer payment lag of 41.43 days 
to be reasonable. Mr. Coleman, however, did not agree that 
the number of days' lag in the Company's payment of the cost 
of service contained in CP&L's study was proper. As 
measured by that study, the Company's lag in payment of the 
cost of service was 27.26 days. Witness Coleman testified 
on four major problems with CP&L's study. Three of these 
problems related directly to the derivation of the 27.26 
days. The fourth problem related to the inclusion of 
deferred debits' and credits as components of the working 
capital allowance. The Commission, as previously discussed, 
agrees that deferred debits and credits should not be 
included as components of working capital. 

The three problems which Public Staff witness Coleman had 
with the Company's derivation of 27.26 days' lag in its 
payment of cost of service related to the lag days assigned 
gross receipts taxes, State income taxes, �nd preferred 
stock dividends. Witness Coleman testified that the Company 
had assigned 15 lead days to gross receipts tax. According 
to the witness, this would mean that, on average, the 
Company paid the cost 15 days prior to the time the cost was 
incurred in rendering service. Mr. Coleman testified that 
no company, including CP&L, treats this tax as being prepaid 
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in its books and records for either rate-making or financial 
reporting purposes. It was Mr. Coleman's opinion that gross 
receipts tax should not be treated as a prepaid item, but 
rather as a tax paid in arrears. 

The result of treating this tax as a tax paid in arrears 
permits recovery of the tax through rates from the customers 
�rior to the time the Company pays the gross receipts tax. 
Mr. Coleman assigned 76 lag days to the gross receipts tax; 
these days were measured from the midpoint of the service 
period involved to the date the tax was actually paid by the 
Company. The effect of this change was to increase the 
Company's lag in payment of its cost of service by 5.43 
days. 

The Company contends that Mr. Coleman has confused the 
time frame in which the amount of the tax is measured with 
the time frame for which the State grants the utility the 
privilege of doing business. CP&L stated that liability for 
the tax falls on the owner of the properties on the first 
day of each calendar quarter, not upon the owner of the 
properties during the preceding calendar quarier. 
Therefore, the Company contends there is a prepayment lead 
of not less than 15 days rather than Mr. Coleman's 76-day 
lag. 

The Commission has considered the testimony and the data 
filed by the Company with respect to the proposed treatment 
uf gross receipts tax. This data shows that the Company 
does in fact accrue gross receipts tax on its books. 
surther, there was no evidence that the Company ad}usted the 
level of gross receipts tax expense downward, yet such an 
adjustment would be required if the tax were truly a prepaid 
tax. Accordingly, the Commission after having examined the 
testimony of witness Coleman concludes that his treatment of 
gross receipts tax as a tax paid in arrears is the proper 
adjustment and it is reasonable to assign gross receipts tax 
a 76 days' lag in the lead-lag study. 

The second problem was the lag assigned to State income 
taxes. Public Staff witness Coleman testified that there 
were two problems with the Company's computed number of 
161.55 lag days assigned State income taxes. First, the 
Company based its lag on a payment practice which suggests 
that it would have to pay 35% of its estimated or potential 
liability on September 15 and 17.5% on December 15 of each 
year, with the remaining 47.5% being due on March 15 when 
the return is filed. The second problem area results from 
the fact that the lag days stipulated by the Company were 
based on the lag in payment of both North and South Carolina 
income taxes. 

On cross-examination witness Coleman testified that it was 
not unreasonable to expect the Company to pay 17.5% of its 
State income tax liability on September 15 and 17.5% on 
December 15 and the remaining 65% on March 15 when the 
return is filed. In Mr. Coleman's opinion such a payment 
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will enable the Company to meet the tests set 
the rules and regulations for payment of North 

corporate income tax and to avoid a payment 

Mr. Coleman testified that CP&L's actual practice during 
1977 and 1978 showed that the Company had incurred no 
problem in meeting the requirements of the statute for 
paying income taxes without incurring any penalty. The 
effect of using Mr. Coleman's proposed 209.45 lag days 
rather the Company's 161.55 lag days assigned to State 
income taxes increased the Company's number of days' lag in 
payment of its cost of service by ,61 days. 

With regard to the second problem area associated with 
State income taxes, Mr. Coleman contends that it is wrong to 
determine the lag days based on the payment of both North 
and South Carolina income taxes. Because the lag in payment 
is less in South Carolina, the use of a composite lag 
results in assigning capital supplied by North Carolina 
ratepayers to South Carolina operations. 

With regard to the lag in payment of State income taxes, 
the Commission concludes from the evidence presented that 
the Company has been able to pay 17.5% of the current year's 
income tax liability on September 15 and again on December 
15 of the current year and the remaining 65% on March 15 of 
the following year without incurring any penalty. Also, the 
Commission contends it is improper to use a composite lag 
based on the payment of both North and South Carolina income 
taxes. Thus, the Commission finds that the 209.45 days' lag 
available to the Company for payment of State income taxes, 
as proposed by witness Coleman, is proper. 

The third area of disagreement involves the Company's lag 
in payment of preferred stock dividends. Public Staff 
witness Coleman testified that the Company had assigned zero 
days to preferred stock dividends in their lead-lag study. 
Mr. Coleman testified that use of zero days as the lag in 
payment of preferred dividends implied that preferred 
uividends were paid on a daily basis and that this simply 
was not the case. It was Mr. Coleman's testimony that 
dividends on preferred stock were paid on the first day of 
each month following the end of each quarter. Therefore, 
witness Coleman concluded that the real lag was 45 days 
instead of zero days. The effect of this change in lag days 
assigned to preferred stock dividends was to increase the 
Company's number of days' lag in payment of its cost of 
service by 1.01 days. 

The Company contends that it is just as reasonable to 
assume a 45-day lead as it is to assume, as Mr. Coleman has 
done, a 45-day lag in the payment of preferred dividends. 
CP&L advocates zero lead or lag days which it claims is both 
factually and legally sound and is the happy middle ground 
between either of the two assumptions. It is pointed out by 
the Company that the only difference which exists between 
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the preferred stockholder and the common stockholder is that 
the preferred stock has priority over the common stock in 
the payment of dividends and, in the event of liquidation, 
in the payment of the par value of that stock. In exchange 
for this priority, the preferred stockholder accepts a fixed 
dividend rate if a dividend is paid. The Com�any contends 
that Mr. Coleman has mistakenly equated preferred stock with 
long-term debt, refusing to recognize that the holder of 
CP&L's long-term debt is a creditor of the corporation 
entitled, by contract, to specific interest payments at 
specific times. 

The Commission believes that dividends paid on any 
particular payment date are applicable to the previous 
quarter; thus preferred stock dividends would not be paid in 
advance. The Commission concludes, based on witness 
Coleman's testimony, that it is reasonable to assume that 
the Company pays the preferred stock dividend, on an 
average, 45 days after it is incurred. After consideration 
of all the modifying adjustments proposed by witness Coleman 
to the Company's lead-lag study, which have been previously 
discussed, the Commission finds investor funds advanced for 
operations of $42,313,000 to be proper for use herein. 

Both Company witness Bradshaw and Public Staff witness 
Coleman proposed to include certain deferred debits as a 
component of rate base. Witness Bradshaw included deferred 
uebits of $11,951,000 as a component of the working capital 
allowance while Public Staff witness Coleman included 
$3,570,000 as other additions to rate base. The majority of 
the difference between the witnesses' proposals results from 
witness Bradshaw's inclusion of the unamortized balance of 
abandonment cost relating to the South River Project and the 
unamortized balance of repairs to the Robinson turbines in 
the rate base; and differing opinions with respect to the 
proper rate-making treatment to be accorded certain items of 
cost reflected in Deferred Debits - Retail and Deferred 
Debits - Miscellaneous. 

Relative to the Deferred Debits - Retail account, Public 
Staff witness Coleman excluded a cost of $128,000 incurred 
for right-of-way clearing on the Domestic Electric System 
which was recently acquired by CP&L. Mr. Coleman contended 
that this cost should not have been deferred but should have 
been charged to expense in the period incurred. 

The Commission concludes that the exclusion of costs 
deferred in connection with right-of-way clearing on the 
Domestic Electric System is proper. These costs should have 
been charged to expense in the period incurred. Therefore, 
the Commission will exclude the $128,000 from.rate base and 
as discussed in Evidence and Conclusions for F-inding of Fact 
No. 11 will include $128,000 in test-period operating 
expenses. 

The next item of difference relates to the proper amount 
to be included in the rate base with respect to Deferred 
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Debits Miscellaneous. Company witness Bradshaw included 
an amount of $5,238,978 on a total Company basis and 
$3,544,000 on a North Carolina retail basis. Alternatively, 
Public Staff witness Coleman determined the appropriate 
level of Deferred Debits - Miscellaneous properly includable 
in the rate base to be $811,000 on a total Company basis and 
$549,000 on a North Carolina retail basis. The difference 
relates almost entirely to specific adjustments made by 
Public Staff witness Coleman. 

Mr. Coleman concluded that certain items reflected in 
Deferred Debits - Miscellaneous were improperly included in 
the rate base by Company witness Bradshaw. Specifically, 
witness Coleman excluded such deferred costs as the Uranex 
controversy, the Brunswick plant generator repair, the Riley 
Stoker v. CP&L case, the Darlington Plant fire damage, the 
failure of the McGraw Edison Transformer and the repair to 
Sutton Unit No. 1. The thrust of Mr. Coleman's testimony 
was that these items represented claims which the Company 
anticipated recovering from its insurers or warrantors. It 
was witness Coleman's opinion that the carrying charges 
associated with these items should be recovered from those 
parties who were liable for the claims and not from the 
customers. 

After a review of the individual deferred items excluded 
by witness Coleman which are enumerated above, the 
Commission concludes that such items are utility in nature 
and as such are properly includable in the rate base in this 
proceeding. Additionally, no evidence was presented to 
indicate that it is possible to recover carrying charges 
from the insurers or warrantors. 

The witnesses were in agreement regarding the propriety of 
creating $120,000 (North Carolina retail amount) relating to 
Literature and Exhibits for the Harris Center as an addition 
to the rate base. However, Company witness Bradshaw 
included the amount as a deferred debit while witness 
Coleman included it as a working capital component. The 
differing treatments are merely categorization differences. 
The Commission will include Literature and Exhibits for the 
Harris Center as_a part of other additions. 

The next item of difference in deferred charges relates to 
the costs associated with the South River Project which the 
Company abandoned in 1978. Company President Smith and Mr. 
Nightingale of the Public Staff testified on the history of 
CP&L's proposed South River Nuclear Station from CP&L's 1973 
determination of need through CP&L's cancellation of this 
station in December 1978. In direct testimony Company 
witness Bradshaw proposed that the cost associ�ted with the 
South River Project be written off to expense over a five
year period and that the balance, less one year's 
amortization, be included as a component of the rate base. 
�r. Bradshaw testified that writing this cost off in one 
year would have a material and detrimental impact on 
earnings per share. 
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The Company contended that the South River Project 
expenditure was by no means wasted since it allowed the 
Company to keep its options open during a period of 
uncertainty about future generating requirements. As the 
contract could not be continued indefinitely with only 
modest financial payments, the Company was faced with a 
choice between more significant costs or termination. 

The Company asserted that there were two significant risks 
in continuing the contract. One was that according to 
current demand forecasts the units would not be needed until 
well into the 1990s, and further delays or extensions of the 
contract would have been extremely expensive. Mr. Smith 
testified that the additional cost of renegotiated contracts 
would have been enormous and could have reached $200 million 
by the end of 1985. A second risk was that because of the 
many governmental and regulatory uncertainties and 
possibilities of construction and operating delays, the cost 
of constructing the nuclear project would far exceed that of 
constructing an alternative type of generation. 

It was 
cancelling 
accelerate 
the early 
nonnuclear 

the Company's contention that the risk of 
the units were few. Should load growth 
and additional base load generation be needed in 
1990s, the Company could still construct 

units without similar time problems. 

The Public Staff asked that the Company not be allowed to 
recover South River costs for two reasons. First, according 
to its load forecast, additional generation units may be 
needed in the early 1990s, and secondly, nuclear units 
afford the lowest overall cost for electric energy. In 
short, the Public Staff says that it was imprudent for the 
Company to cancel because the units may be needed and 
because the units were nuclear. 

The Commission finds CP&L's decision to abandon the South 
River Project to be both reasonable, prudent, and in the 
best interest of the Company and its customers. 
Consequently, the Commission will amortize the abandonment 
cost over a five-year period. For rate-making purposes the 
Commission will include the annual amortization of the 
abandonment cost of $1,527,000 in test-period operating 
expenses and the unamortized balance of $6,106,000 in the 
rate base. 

The final item of difference regarding other additions 
relates to the amount included for the unamortized portion 
of the Robinson Plant turbine repairs. Witness Toms 
contends that these repairs were abnormal and nonrecurring 
and consequently should not be considered for rate-making 
purposes. 

Based on the evidence 
that the amount expended 
be amortized over a 
unamortized portion of 

presented, the Commission concludes 
for Robinson turbine repairs should 

three-year period and that the 
$925,000 (North Carolina retail 
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amount) should be considered as an addition to the rate 
base. The basis for this decision will be discussed 
subsequently. Further, as will be discussed subsequently, 
the Commission has adopted the Public Staff's adjustment to 
test year operation and maintenance expense to reflect 
amortization of certain preliminary survey and investigation 
charges. The Commission, however, will not include the 
balance of such unamortized cost in calculating the 
Company's rate base for use herein; since, such unamortized 
cost is more than off-set by the deferred income taxes 
associated with the deferral of the Robinson turbine repairs 
and the deferred income taxes associated with the deferral 
of the preliminary survey and investigation charges. 
Clearly, such deferred taxes are properly includable by the 
Commission for use herein. 

Based on the foregoing analysis the Commission concludes 
that the representative level of deferred charges properly 
includable as other additions to rate base for use herein is 
$11,823,000, which sum may be calculated as follows: 

Item Amount 
Company witness Nevil's working capital 

adjustment for unamortized projects S11,026,000 
Company rebuttal witness Bradshaw's adjust-

ment to include the unamortized portion 
of the Robison turbine repairs 925,000 

Commission adjustment to exclude the total 
costs incurred in the right-of-way clearing 
on the Domestic Electric System (Note: This 
item of cost has been included in test year 
operation and maintenance expense.) (128,000) 

Total S11,823,000 

The last remaining item of difference between the Company 
and the Public Staff is the amount to be included in rate 
base as other deductions. Public Staff witness Coleman 
included other deferred credits in the amount of $17,232,000 
while the Company did not include these deductions. The 
Commission concludes that the deferred credits consisting of 
nuclear insurance reserves and nuclear fuel lease agreements 
represent cost-free capital available to the Company and as 
such should be deducted in the calculation of the Company's 
rate base for use herein. 

The Company and the Public Staff were in agreement as to 
the proper amount of customer deposits; therefore, the 
Commission finds that customer deposits of $3,733,000 are 
appropriate for use herein. 

The Commission, as previously discussed, has adopted the 
summer peak responsibility cost allocation method for use in 
this proceeding. It is, therefore, necessary for the 
Commission to make an adjustment to the- allowance for 
working capital and deferred debits and credits to reflect 
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the effect of peak responsibility allocation. The 
Commission has determined the appropriate amount of this 
adjustment to be a reduction of $272,000. 

The following chart summarizes the amounts which the 
Commission concludes are proper for each component of 
working capital and deferred debits and credits: 

Allowance for Working Capital 
and Deferred Debits and Credits 

Cash 
Materials & supplies - fuel stock 
Materials & supplies - nonfuel 
Prepayments 
Investor funds advanced for operations 
Other additions 
Less: Customer deposits 

Other deductions 
Adjustment to reflect peak 

responsibility allocation 

Total 

$ 7,368,000 
42,313,000 
13,016,000 

1,000,000 
11,173,000 
11,823,000 

3,733,000 
17,232,000 

(272,000) 

$65,456,000 
=========== 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

The Commission, having previously determined the 
reasonable original cost of the Company's investment in 
electric plant for use herein to be $1,254,725,000 (includes 
$80,717,000 for construction work in progress) (Finding of 
Fact No. 6) and the reasonable allowance for working capital 
and deferred debits and credits to be $65,456,000 (Finding 
of Fact No. 7), concludes that the proper rate base for use 
herein is $1,320,181,000 ($1,254,725,000 B $65,456,000). 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

Company witness Nevil and Public Staff witness Toms 
proposed the following amounts with respect to the proper 
level of CP&L's test year revenues: 

Item 
Operating revenues 

(OOO's Omitted) 

Company Witness 
Nevil 

$604,043 

Public Staff 
Witness Toms 

$607,930 

Company witness Nevil adjusted book revenues to normalize 
and annualize operating revenues for the test year ended 
December 31, 1978. The Public Staff accepted the Company's 
revenue adjustments pertaining to the fuel clause and base 
fuel cost. However, the Public Staff proposed the following 
additional adjustments which account for the difference of 
$3,887,000 as reflected above: 
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(OOO's Omitted) 

Item 

Adjustment to revenues due to customer growth 
Adjustment to revenues due to weather normalization 

Total 

Amount 

$ ( 10) 
3,897 

$3,887 

Public Staff witness Creasy presented calculations showing 
that adjustments to operating revenues for customer growth 
should be $12,276,626 instead of the $12,286,599 proposed by 
the Company. The Company agreed with the Public Staff's 
growth adjustment which simply corrected a mathematical 
error. The Commission, therefore, adopts the Public Staff's 
adjustment in this regard. 

Witness Creasy also presented calculations showing that 
adjustments to operating revenues for weather normalization 
should be ($6,494,365) instead of the ($10,391,008) proposed 
by the Company. The ($6,494,365) revenue adjustment 
represents the effect of the weather normalization 
adjustment presented by Public Staff witness Mayberry. 

Public Staff witness Mayberry presented the results of a 
multiple regression model which showed that residential 
kilowatt-hour sales vary from year to year in response to 
weather conditions. Dr. Mayberry found that a 1% increase 
in cooling degree days above the norm increases average 
electricity consumption by about .14% while a 1% increase in 
heating degree days increases average electricity 
consumption by about .29%. Since the test year, 1978, was a 
year with weather warmer than normal during summer and 
colder than normal during the heating months, test year 
residential electricity sales must be adjusted to the level 
which would have prevailed under normal weather conditions. 
The results presented by witness Mayberry indicate that 
average residential sales were 385 kilowatt-hours higher in 
1978 than they would have been with normal weather. 

Dr. Mayberry also presented evidence which tended to show 
that variations 1n weather from year to year have no 
significant impact on commercial sales. 

Based on his econometric results witness Mayberry 
concluded that variations in weather from year to year have 
no measurable impact on commercial electricity sales in 
CP&L's North Carolina service area. 

Company witness Nevil presented the adjustment for weather 
normalization but he did not submit the detai1s of how this 
adjustment was determined. However, CP&L offered the 
testimony of Archie Futrell on rebuttal. Witness Futrell 
presented the results of his monthly analysis of CP&L's 
residential and commercial sales. �r. Futrell's study found 
that weather did have some impact on sales in the commercial 
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sector and a larger effect on the residential sales than 
that found by Dr. Mayberry. 

In the Commission's view there are several areas of 
concern in Mr. Futrell's analysis which render it somewhat 
unreliable for the purpose of adjusting test year sales. 
(1) Mr. Futrell used data on kilowatt-hour sales per 
customer of the entire CP&L system. This necessarily 
assumes that South Carolina customers face the same weather 
as North Carolina customers and respond to weather in 
identically the same way as North Carolina customers. This 
assumption has no substantial evidence to support it and, 
thus, is inappropriate in this case. (2) By using monthly 
data, Mr. Futrell attributes all seasonal variations in 
consumption, aside from those explicitly modeled, to 
weather. The effect is to overestimate weather effects. 
(3) By determining normal weather based on the temperature 
data for the period 1941 to 1970 the Company is ignoring the 
idea that more recent data might be more reflective of what 
we expect in the next few years than older data. (4� In 
using only one weather station, Mr. Futrell assumes that 
Raleigh weather is an accurate estimation for weather in the 
entire service area. The Public Staff used three weather 
station readings and the Commission agrees that the more 
weather station readings utilized the more accurate the 
forecast will be. 

After considering all the evidence in this matter, the 
Commission finds that test year residential sales should be 
adjusted downward by 385 kilowatt-hours per customer and 
that no adjustment should be made for commercial or 
industrial sales due to weather normalization. The 
Commission therefore concludes that the proper weather 
normalization adjustment should have been a $6,494,365 
(385 Kwh/customer x 497,889 customers x $.03388/Kwh) 
negative adjustment to residential sales only. 

Finally, based upon the foregoing discussion, the 
Commission concludes that the appropriate level of operating 
revenues for the test year under present rates, and after 
accounting and pro forma adjustments, to be used in this 
proceeding, is· $607,930,000 ($604,043,000 $10,000 8 
$3,897,000). 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10 

The evidence for this finding of fact is contained in the 
Company's prefiled data and minimum filing requirements 
exhibits, which accompanied the original application for 
general rate relief, and in the testimony of Public Staff 
witness Nightingale. The Public Staff's evidence consisted 
of an analysis of the Company's 23 long-term coal contracts 
in detail and an examination of a sample of "spot" coal 
procurement activities proceeding from the determination of 
spot coal requirements through invitations to bid, receipt 
of bids, orders, and payment. 
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Public Staff witness Nightingale testified that the 
Company's fuel procurement activities appeared reasonable 
and within the guidelines adopted by the Commission, with 
the exception of market price adjustment provisions included 
in three of CP&L's long-term coal contracts and one contract 
with an adjustment provision associated with CP&L's monthly 
ordered spot price. 

From the evidence presented, the Commission concludes that 
CP&L's fuel procurement activities and purchase policies are 
reasonable and are in accordance with practices heretofore 
reviewed and approved by this Commission. The three 
contracts which include market price provisions and the 
contract with a spot price provision should be closely 
monitored in the future to determine their cost performance 
relative to CP&L's other long-term coal contracts. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11 

rhe evidence for this finding of fact consists of the 
prefiled testimony and exhibits of Company witnesses 
Bradshaw and Nevil, North Carolina Textile Manufacturers 
Association, Incorporated, witness Currin, Public Staff 
witness Toms, and the rebuttal testimony and exhibits of 
Company witness Bradshaw. 

Two basic differences exist between the parties with 
respect to the proper test year level of operating revenue 
deductions. The first difference exists between the 
Company, the NCTMA, and the Public Staff. This difference 
concerns the proper methodology to be employed in the 
allocation of total system costs to the Company's North 
Carolina retail operations. The different allocation 
methodologies proposed by the parties and the Commission's 
decision in this regard have been previously discussed and 
need not be repeated here. 

The remaining basic difference between the parties exists 
between the Company and the Public Staff. This difference 
concerns the propriety of the level of costs included in the 
test year level of operations exclusive of differences 
arising from the use of different allocation techniques. 
The following chart sets forth the amounts proposed by the 
parties: 

(OOO's Omitted) 

Item 
Operation and maintenance expense 
Depreciation 
Taxes other than income 
Income taxes - State and Federal 
Investment tax credit 
Provision for deferred income taxes 
Interest on customer deposits 

Total 

Company 
$311,522 

54,913 
50,975 
24,355 
20,447 
21,560 

172 
$483,944 

Public Staff 
$308,896 

54,913 
51,225 
27,433 
20,447 
21,560 

172 
$484,646 
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The first area of difference between the parties concerns 
operation and maintenance expense totaling $2,626,000. The 
items comprising this difference are as follows: 

(OOO's Omitted) 

Item Amount 
Difference in Company and Public Staff wage 

adjustment $2,808 
Public Staff adjustment to O&M to reflect weather 

normalization (2,118) 
Company adjustment reflecting acceptance of Public 

Staff adjustment to exclude demand related cost 
from weather related expense adjustment (502) 

Public Staff adjustment to eliminate amortization 
of South River project 1,527 

Company adjustment to reflect amortization of extra-
ordinary maintenance at its Robinson facility 463 

Public Staff adjustment to amortize preliminary 
survey and investigation expenses 413 

Difference in Company and Public Staff adjustment to 
reflect cost associated with Domestic Electric 
Company 35 

Total $2,626 

The wage adjustment difference between the parties results 
from oversight on the part of both parties in each of their 
respective calculations of the proper annualized level of 
wage and wage related expense. The Commission after having 
corrected for such oversight concludes that the level of 
wage expense proposed by the Public Staff should be 
increased by $1,793,000. 

The Commission, as previously discussed, has adopted the 
Public Staff's weather related adjustment to operating 
revenues. Therefore, it is incumbent upon the Commission to 
make the corollary adjustment to operation and maintenance 
expense. There is no disagreement between the parties with 
re�pect to the calculation of the weather related expense 
adjustment. The Commission therefore concludes that the 
Public Staff's adjustment in this regard is proper for use 
herein. 

With respect to the amortization of costs associated with 
the cancellation of the Company's South River Project, the 
Commission has previously found that the Company's actions 
in this regard were prudent and in the best interest of the 
Company and its customers. The Commission therefore 
concludes that the proper test year level of operation and 
maintenance expense should reflect the amortization of 
$1,527,000 of such cost. 

The Company normalized the test year level of expense to 
include the cost of refueling each of its three nuclear 
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generating uni ts (exclusive of fuel). During the test year 
only one unit was actually refueled. The refueling of the 
other two units (Brunswick units Nos. 1 and 2) was 
accomplished early in 1979. Public Staff witness Toms 
proposed a reduction of $199,000 to conform the Company's 
estimate to the actual costs incurred. This adjustment was 
uncontested by the Company. The Company does contend, 
however, that witness Toms should have also adjusted nonfuel 
expense to include amortization of the turbine repairs at 
the Robinson nuclear unit in the amount of $1,388,285. In 
his rebuttal testimony, Company witness Bradshaw proposed 
that this expense be amortized over a three-year period, 
which would add $462,762 to the test year level of expense. 
Public Staff witness Toms disagreed with amortization of 
this expense on the grounds that it is extraordinary and 
nonrecurring, and proposed instead that these expenses not 
be included in the test year cost of service. The Company 
took exception to this position, contending that it would 
experience major repairs of comparable costs to some of its 
generating facilities in any given annual period. 

The purpose of the test year concept in the fixing of 
rates is to arrive at an annual level of revenues and costs 
that is representative of the level the Company can be 
expected to experience on an ongoing basis. It is an 
uncontroverted fact that the Company has over the years 
experienced unusual or "extraordinary" maintenance costs in 
the normal course of its operations. Therefore, the 
question before the Commission with respect to this issue is 
"What is the normalized level (i.e., the representative 
level) of extraordinary maintenance cost properly includable 
in the test year cost of service?" 

The Commission, after having carefully considered the 
entire evidence of record in this regard, concludes that it 
is both reasonable and proper to include amortization of the 
Robinson turbine repairs of $463,000 in arriving at the test 
year level of operations and maintenance expense for use 
herein. 

The issue between the parties with respect to preliminary 
survey and investigation expense also embraces the test year 
or normalization concept in the fixing of rates. The 
Commission after having very carefully considered the 
evidence in this regard concludes that amortization of this 
item of cost is required if the test year level of cost is 
to be representative of the level the Company can be 
expected to experience on an ongoing basis. Therefore, the 
Commission concludes that the Public Staff adjustment of 
$413,000 is proper. 

The final item of difference between tWe parties with 
respect to operation and maintenance expense results from 
the Public Staff's having assigned less than 100% of the 
cost associated with Domestic Electric Company to the 
Company's North Carolina retail operations. Thus, this 
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difference relates to the propriety of the allocation of 
such cost. 

The Commission, after careful consideration of the 
evidence in this regard, concludes that the Domestic 
Electric cost at issue in this proceeding relates wholly to 
the Company's North Carolina retail operations. 
Accordingly, the Commission concludes that the Public 
Staff's position in this regard is improper and should be 
rejected. 

The inclusion of cost associated with alternative energy 
research and development will be discussed subsequently. 

Based on the foregoing discussion, the Commission 
concludes that the following calculation of operating and 
a,aintenance expense of $313,342,000 is appropriate for use 
herein: 

(OOO's Omitted) 

Item 
Net operationand maintenance expense proposed 

by the Public Staff 
Commission correction of wage adjustment 
Public Staff adjustment to eliminate amortization 

of South River Project 

Amount 

$308,896 
1,793 

Company adjustment to reflect amortization of extra
ordinary maintenance at its Robinson plant facility 

Difference in Company and Public Staff adjustment 

1,527 

463 

to reflect cost associated with Domestic Electric 
Company 

Cost associated with alternative energy research 
and development 

Total 

35 

628 

$313,342 

The disagreement between the parties with respect to 
depreciation expense relates wholly to differences of 
opinion with respect to the methodology which should be 
employed in allocating total system cost to the Company's 
North Carolina retail operations. The Commission, having 
previously found the summer peak responsibility allocation 
method to be the most appropriate for use herein, concludes 
that depreciation expense of $54,665,000, which is based 
upon such allocation methodology, is therefore properly 
includable in the test year cost of service. 

The next item of difference with respect to operating 
revenue deductions concerns the appropriate level of taxes -
other than income. The Company presented as the proper test 
year level an amount totaling $50,975,000, while the Public 
Staff presented an amount totaling $51,225,000, or a net 
difference of $250,000. The chart below sets forth the two 
adjustments comprising the difference, 
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(OOO's Omitted) 

Item 
Public Staff adjustment to gross receipts tax 

following revenue adjustments for customer 
growth and weather normalization 

Public Staff adjustment to payroll tax expense 

Total 

Amount 

$233 
17 

$250 

The Commission has, as previously discussed, adopted the 
Public Staff's revenue adjustments associated with customer 
growth and weather normalization. Therefore, it is entirely 
consistent and proper to make the corollary adjustment to 
gross receipts tax in the amount of $233,000. 

The Commission has, as previously discussed, increased the 
test year level of wage expense to a level greater than that 
proposed by the Public Staff. Therefore, it is entirely 
consistent and proper to increase the test year level of 
payroll tax expense to a level consistent with the test year 
level of wage expense as adopted by the Commission. Thus, 
che Commission adopts the Public Staff's adjustment to 
payroll tax expense of $17,000. Additionally, however, 
consistent with the Commission's adjustment to the Public 
Staff's proposed level of wage expense the Commission will 
_ake the related adjustment to payroll tax expense of 
$108,000. 

Based on the foregoing discussion the Commission concludes 
that the following calculation of taxes - other than income 
of $51,333,000 is appropriate for use herein. 

(OOO's Omitted) 

Item 
Taxes - other than income proposed by 

the Public Staff 

Amount 

Payroll taxes related to Commission correction 
of Public Staff wage adjustment 

$51,225 

108 

Total $51,333 

The final area of difference between the parties with 
respect to the proper test year level of operating revenue 
deductions concerns State and Federal income tax expense. 
Since the Commission has not adopted all of the components 
of taxable income proposed by either party, it has made its 
own calculation of income tax expense of $68,360,000 
(current liability $26,353,000; investment tax credit - net 
$20,447,000; provision for deferred taxes $21,560,000), 
which sum it concludes is proper for use herein: 

With respect to the computation 
income tax expense there is one issue 

of State and Federal 
which needs to be 
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addressed by the Commission. This issue concerns the Public 
Staff's position that the level of interest expense included 
as a deduction in the income tax calculation should include 
hypothetical interest expense imputed on funds arising from 
utilization of the Job Development Investment Tax Credit 
(JDIC). Company witness Bradshaw offered rebuttal testimony 
on this issue as follows: 

The way that Mr. Toms has calculated his interest expense 
does not consider the debt portion of the accumulated job 
development investment credit that is invested in rate 
base and has no interest cost. The job development 
investment credit included in the test year is 
$102,213,082, the portion applicable to the rate base is 
$65,749,268 and the portion of that amount applicable to 
North Carolina retail is $44,479,380. By allocating the 
North Carolina retail portion to rate base according to 
the capital structure, the debt portion would be 50.001, 
or $22,239,690.... The interest rate of 8.541 would be 
applied to this amount resulting in a reduction in 
interest expense of $1,899,270. Applying the approprtate 
tax rates would result in an additional revenue 
requirement of $1,960,176. This calculation is shown on 
Bradshaw Rebuttal Exhibit 2. The comparable value based 
on the long-term debt ratio and embedded cost from Mr. 
Toms' Exhibit 1, Schedule 2, would be $2,041,855, This 
calculation is shown on Toms Cross-Examination 4. 

Under cross-examination Public Staff witness Toms agreed 
that there was in fact no cost associated with that portion 
vf JDIC funds that financed the North Carolina retail rate 
base. However, he also testified that in order to give the 
Company an overall return on JDIC funds, it is necessary to 
recognize the income tax effects of the interest expense 
imputed on JDIC funds. He testified also that the portion 
of funds allocated to the debt component of the capital 
structure must be treated exactly the same as actual debt. 
In other words, interest expense must be computed on this 
imputed debt, and this interest expense must be recognized 
in computing income tax expense for rate-making purposes, 
even though this imputed interest expense would not actually 
be deductible in.computing actual income taxes. Mr. Toms 
testified also that the effect of excluding the imputed 
interest expense related to that portion of debt which 
financed the rate base would have the effect of increasing 
revenue requirements, thus resulting in a return on these 
funds greater than the overall return. 

In computing the overall cost, Mr. Toms included the 
following language from Internal Revenue Service Regulation 
1.46-6(b) 3(11): 

What is the overall cost of capital rate depends upon the 
practice of the regulatory body. Thus, for example, an 
overall cost of capital rate may be a rate determined on 
the basis of an average, or weighted average, of the costs 
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of capital provided by common shareholders, preferred 
shareholders, and creditors. 

Mr. Toms testified also that this Commission uses a 
weighted average to compute the overall cost, and that if 
the ratepayers of .Carolina Power & Light Company were going 
to be required to pay in rates to cover this item of cost, 
then they should certainly get the advantage of a tax 
deduction associated with imputed interest expense from JDIC 
funds. 

Although the issues raised herein by the Public Staff 
concerning the proper rate-making treatment of JDIC may 
appear somewhat complex upon initial consideration, the 
Commission believes that, in reality, the issues are rather 
simple and straightforward. Simply stated, the Public Staff 
has treated JDIC as if this investment tax credit had been 
contributed by each component of the Company's capital 
structure in the same ratio as those components bear to the 
whole. Therefore, the methodology advocated herein by the 
Public Staff treats a portion of JDIC as if it were capital 
supplied by creditors, a portion as if it were capital 
supplied by preferred stockholders, and the remainder as if 
it were advanced by the common shareholders. On this basis, 
the amount of JOIC attributed to the creditors or debt 
holders multiplied by the embedded cost of debt results in 
an amount of hypothetical interest expense related to JDIC. 
This hypothetical interest expense is then used as a 
deduction in determining the Company's test year level of 
income tax expense for rate-making purposes. 

In contrast to the methodology advocated herein by the 
Public Staff, the Commission believes that all effects of 
JDIC should be excluded from the determination of interest 
expense to be used in developing the level of the Company 
income tax expense included in the cost of service. Hence, 
the methodology used by the Commission attributes JDIC 
entirely to the common shareholders. This treatment is 
specifically mandated and prescribed by Section 1.46-6 of 
the Internal Revenue Code of Federal Regulations. 

Clearly, under Section 1.46-6 of the Internal Revenue 
Code, the Commission may only treat JDIC as though it were 
capital contributed by the common shareholders. Therefore, 
in computing the Company's tax liability, no imputed 
interest expense may lawfully be calculated on any portion 
of JDIC. Rather, JDIC must be treated as capital supplied 
by common shareholders and must be given a return no less 
than the overall cost of capital determined to be 
appropriate by this Commission. In this regard, the 
Commission strongly believes that this treatment of JDIC is 
proper, fair, and reasonable and the only tre�tment which is 
permissible under Section 1.46-6 of the Internal Revenue 
Code. 
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The Commission therefore concludes that imputation of 
interest expense to that portion of CP&L's investment in 
rate base supported by JDIC is improper for use herein. 

The Commission, as previously discussed, has adopted the 
summer peak responsibility method of allocating revenues and 
cost for use herein. Therefore, it is necessary for the 
Commission to make one further net adjustment of S4,000 
(reduction) to the test year level of expense to give full 
effect to such allocation methodology. 

Based upon the entire record in this proceeding, the 
Commission concludes th.at the proper level of operating 
revenue deductions for use herein under present rates is 
$487,868,000, which sum is calculated as follows: 

( O O o's Omitted) 

Item 
·Operation and maintenance expense
Depre.c ia t ion
Other operating taxes
Federal and State income tax liability
Provision for deferred income taxes
Investment tax credit - net
Interest on customer deposits
Adjustment to reflect summer peak

responsibility allocation excluding 
depreciation expense 

Total operating revenue 
deductions 

Amount 
$313,342 

54,665 
51,333. 
26,353 
21,560 
20,447 

172 

( 4) 

$487,868 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12 

By Order dated October 8, 1979, in Docket No. E-7, Sub 
262, the Commission called for all electric suppliers in 
North Carolina to consider Jo1n1ng together to form a 
nonprofit North Carolina Alternative Energy Corporation to 
conduct appropriate research, development, and 
commercialization of alternative energy supply sources. In 
the above-referenced Order, the Commission found that Duke 
Power Company should increase its activities in the area of 
alternative energy sources and earmarked $1,000,000 of 
Duke's approved rate increase for such purpose. The 
Commission strongly believes that a similar procedure should 
be followed in this docket and that CP&L should therefore be 
encouraged to undertake a more active role in the research 
and development of alternative energy technologies. 
Accordingly, the Commission concludes that CP&L should be 
allowed to increase its research and developmental 
expenditures with respect to alternative energy resources 
available within North Carolina by $628,000 on a 
jurisdictional basis. 

The Commission further concludes that the above-referenced 
funds should be accounted for by CP&L by the establishment 
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of a subaccount on its books of account entitled "Reserve 
for Research and Developnemt Alternative Energy 
Technologies," wherein monthly accruals of such funding may 
be reflected. The monthly accrual to such subaccount shall 
be in an amount equal to $628,000 divided by the adjusted 
test year level of North Carolina retail Kwh sales 
multiplied by monthly total North Carolina retail Kwh sales. 
This reserve account shall be relieved when expenditures are 
made in the area of alternative energy technologies and when 
such expenditures have been approved by the Commission. 

t·urthermore, on April 11, 1980, the Commission issued its 
"Order Authorizing the Establishment and Funding of a North 
Carolina Alternative Energy Corporation" in Docket No. E
!00, Sub 37. Additional details concerning the concept and 
creation of a North Carolina Alternative Energy Corporation 
may be found in that docket. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 13 AND 14 

In his prefiled testimony, Company witness Luftig 
recommended a pro forma capital structure effective as of 
December 31, 1979. This consisted of 45.811 debt, 37.261 
common equity (which includes JDIC), 11.521 preferred stock, 
dnd 5.411 cost-free capital. At the time of the hearing, 
Company witness Luftig revised this to a pro forma capital 
structure effective February 29, 1980. The resulting 
capital structure ratios are 43.761 debt, 37,441 common 
equity (including JOIC), 11.941 preferred stock, and 6.861 
cost-free capital. Company witness Luftig recommended the 
revised capital structure because this is what the Company 
expects to achieve after its next common stock issue. 

Public Staff witness Stevie testified that the appropriate 
capital structure ratios are 50.431 debt, 13.181 preferred 
stock, and 36.391 common equity. Witness Stevie further 
testified, upon cross-examination, that the reasonableness 
of this capital structure recomme�dation rested not with the 
date of its occurrence, but rather with its 
representativeness of CP&L's capital structure in the near 
term future and its relationship to other utilities having 
similar bond ratings. Also, this capital structure excluded 
JOIC and cost-free capital as recommended by Public Staff 
witness Toms. 

Based on the testimony of 
Commission's previous findings, 
that the reasonable capitalization 
as follows: 

Item 
Long-teriii debt 
rreferred stock 
Common equity 

Total 

the witnesses, and the 
the Commission concludes 

ratios for use herein are 

Percent 
49.5 
12.5 
38.0 

100.0 
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Company witness Luftig stated in his prefiled testimony 
that the embedded cost of long-term debt is 8.54% and that 
the embedded cost of preferred itock is 8.11%. At the time 
of the hearing, witness Luftig updated the debt cost to 
8.811 to reflect the cost of recently issued debt and 
revised the preferred stock cost to 8,161 to incorporate the 
expected cost of a prospective preferred stock issue, 

Public Staff witness Stevie testified that the embedded 
�ost of debt for the Company is 8.821 and that the embedded 
cost of preferred stock is 8.111 which is not adjusted for 
the cost of a future preferred stock issue. 

The Commission concludes that, since the recommended costs 
as of the conclusion of the hearings are virtually 
identical, the reasonable embedded costs of debt and 
preferred stock are 8.821 and 8.111, respectively. 

Company witness Nathan testified that the rate of return 
on common equity sought by the Company is reasonable based 
upon his review of current economic conditions. On cross
examination witness Nathan testified that he had conducted 
no independent cost of equity capital analysis. 

In his prefiled testimony, Company witness Luftig 
recommended a return on equity of 15.21 - 15.51. This was 
revised at the time of the hearing to 16.31 � 16,61. In 
arriving at a cost of equity, witness Luftig developed an 
initial range and then used four methods to substantitate 
the validity of the range. In his revised testimony witness 
Luftig determined an initial equity cost range of 15,251 to 
15.501 using information on the return requirements of 
institutional investors with whom he comes in contact on a 
daily or weekly basis. 

The four methods witness Luftig used to substantiate his 
equity cost range are: comparable earnings, discounted cash 
flow, a multiple regression equation, and a spread test. In 
his first method, witness Luftig employed the earnings of 
�he Standard and Poor's 400 industrial firms and Citibank's 
manufacturing companies as indicators of comparable risk 
earnings for an electric utility. The second method used by 
witness Luftig involved the discounted cash flow approach. 
Here, he developed an equity cost by applying the discounted 
cash flow model using only data on the Company. 

With regard to his third and fourth studies, witness 
Luftig made brief references to the results obtained via a 
multiple regression equation model and a spread test for a 
risk premium over the cost of the Company's bonds. 

Upon completing the four methods, witness tuftig adjusted 
his recommended equity cost range upward by 1.11. He 
testified that this is required in order to account for 
stock flotation costs and market pressure occurring with the 
sale of new common stock issues. 
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Public Staff witness Stevie testified that Company witness 
Luftig's analysis of the cost of equity is incorrect and 
that the Company's reasonable cost of equity is 13.57%. 
nitness Stevie stated that witness Luftig did not 
substantiate his cost of equity recommendation based upon 
information derived from institutional investors. He 
testified that there were severe deficiencies with each of 
witness Luftig's four methods used to substantiate his 
initial estimation. With regard to the first method, 
witness Stevie testified that the comparable earnings 
analysis overestimates the cost of equity because electric 
utilities have a lower risk than the industrial firms and 
uecause the reported earnings relate to book value instead 
of a market-oriented cost of capital. 

Witness Stevie criticized Company witness Luftig's 
discounted cash flow analysis because it was only based on 
the Company, CP&L, He further testified that Mr. Luftig's 
multiple regression analysis was inappropriate as a method 
for estimating the cost of capital and that the spread test 
lacked sufficient documentation. 

Public Staff witness Stevie further testified that an 
adjustment to the cost of equity must be made for stock 
flotation costs, but not for market pressure. Upon 
completing an analysis designed to estimate the degree of 
*arket pressure, witness Stevie testified that the evidence
is too contradictory and that, therefore, an adjustment to
the cost of equity for market pressure is unreasonable and
unjustified.

Finally, witness Stevie recommended that a reasonable cost 
of equity to the Company is 13.57%. His analysis is based 
upon the relative risk of earnings from electric utilities 
versus the Standard and Poor's industrials. Witness Stevie 
adjusted the book returns of the industrial firms to market 
returns using the discounted cash flow formula to arrive at 
a 13.5% market cost of capital, Then, he testified that 
since the industrial firms are less risky, the Company's 
cost of equity is below 13.5%. However, after adjusting for 
stock flotation cost, his final equity cost recommendation 
was 13,571. 

The determination of the appropriate fair rate of return 
for the Company is of great importance and must be made with 
great care because whatever return is allowed will have an 
immediate impact on the Company, its stockholders, and its 
customers. In the final analysis, the determination of a 
fair rate of return must be made by this Commission, using 
its own impartial judgment and guided by the testimony of 
expert witnesses and other evidence of record. Whatever 
return allowed must balance the interests of ·the ratepayers 
and investors and meet the test set forth in 
G.S. 62-133 (bl (4): 

[to] enable the public 
produce a fair profit for 

utility by sound management to 
its stockholders, considering 
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changing economic conditions and other factors, as they 
then exist, to maintain its facilities and services in 
accordance with the reasonable requirements of its 
customers in the territory covered by its franchise, and 
to compete in the market for capital funds on terms which 
are reasonable and which are fair to its customers and to 
its existing investors. 

The return allowed must not burden ratepayers any more 
than is ne�essary for the utility to continue to provide 
adequate service. The North Carolina Supreme Court has 
stated that the history of G.S. 62-133(bl 

••• supports the inference that the Legislature intended 
for the Commission to fix rates as low as may be 
reasonably consistent with the requirements of the Due 
Process Clause of the Fourteenth Amendment to the 
Constitution of the United States.... State ex rel. 
Utilities Commission v. Duke Power Co., 285 �377';° 206
S.E. 2d 269 (1974). 

-- --- -

The nature of the evidence in a case such as this makes it 
extremely difficult to balance all the opposing interests, 
since much, if not all, of the evidence is based on 
individual witnesses' perceptions and interpretations of 
trends and data from the capital markets. The Commission 
has ·considered carefully all of the relevant evidence 
presented in this case. The Commission takes note of the 
uncontroverted fact that, despite a reasonable record of 
managerial efficiency, CP&L is now unable to actually 
achieve a rate of return on equity as high as that which the 
Commission allowed in its last rate Order for CP&L in 1977. 
The Commission also is cognizant of the substantial 
construction budget and resulting financial requirements 
which the Company will face in the immediate future. 
However, the Commission is not unmindful of the benefits 
inuring to CP&L's debt and equity investors arising from the 
inclusion of CWIP in the rate base. 

The Commission has not made a specific addition to the 
fair rate of return to offset attrition since it believes 
other factors are present which tend to offset the effect of 
attrition, if, in fact, attrition might otherwise occur. 
For example, the Legislature has provided for an updated 
test year which helps to insulate the Company from increases 
in expenses occurring after the test year. Likewise, CP&L 
enjoys the benefit of a fuel adjustment procedure which 
enables it to recover increases in its operating costs 
resulting from increases in the cost of fuel, Additionally, 
recent experience indicates that CP&L's electric revenues 
have continued to grow, thereby helping to offset the effect 
of inflation. In short,· the Commission concludes that CP&L 
will have every reasonable opportunity to earn the rate of 
return approved herein. 

Based upon the foregoing and the entire record in this 
docket, the Commission finds and concludes that the fai� 
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rate of return that CP&L should have the opportunity to earn 
on the original cost of its North 
is approximately 10.66%. Such 
yield a fair return on common 
13.90%. 

Carolina retail rate base 
fair rate of return will 
equity of approximately 

The issue with respect to the proper rate of return to be 
allowed the Job Development Investment Tax Credit will be 
discussed subsequently. 

In setting the approved rates of return at the foregoing 
levels, the Commission has considered all of the relevant 
testimony and the tests of a fair return set forth in G.S. 
62-133(b) (4). The Commission concludes that the revenues 
herein allowed should enable the Company, given efficient 
management, to attract sufficient debt and equity capital 
from the market to discharge its obligations, including its 
dividend obligation, and to achieve and maintain a high 
level of service to the public. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15 

The remaining issue between the parties with regard to 
JDIC, which has not been previously discussed, concerns the 
level of the equity return to be allowed funds arising from 
utilization of JDIC. The Company contends that such funds 
should be allowed the full equity return; whereas, the 
Public Staff contends that such funds should be allowed a 
return no greater than the overall rate of return. Both 
parties agree that the Revenue Act of 1971 allows this 
Commission the discretionary authority to assign either 
return to such capital. More specifically, the Revenue Act 
of 1971 establishe& for option 2 companies a minimum equity 
return which the Commission must allow, that being a return 
no less than the overall rate of return. 

After careful consideration of the entire evidence of 
record in this regard, the Commission concludes that the 
most reasonable and lawful allocation of benefits arising 
from JDIC between the Company and its customers can be 
accomplished only by assigning such funds an equity return 
no higher than the overall- cost of capital; i.e., the 
overall rate of return. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 16 

The Commission previously has discussed its conclusions 
regarding the fair rate of return which CP&L should be given 
the opportunity to earn. 

Further, the Commission concludes that the increase in 
rates, as approved herein, is consistent with the voluntary 
Wage and Price Guidelines as promulgated by the President's 
Council on Wage and Price Stability. 

The 
the 

following schedules summarize the gross revenues and 
rates of return which the Company should have a 
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reasonable opportunity to achieve based upon the increases 
dpproved herein. Such schedules, illustrating the Company's 
gross revenue requirements, incorporate the findings and 
conclusions heretofore and herein approved by the 
Commission. 

SCHEDULE I 
CAROLINA POWER & LIGHT COMPANY 

NORTH CAROLINA RETAIL OPERATIONS 
STATEMENT OF OPERATING INCOME 

TWELVE MONTHS ENDED DECEMBER 31, 1978 

(OOO's Omitted) 

Present 
Item Rates 

Operating Revenues 
Net operating revenues $607,930 

OperatinS �evenue Deductions 
Operation and maintenance 

expenses - net 
Depreciation 
Taxes - other than income 
Income taxes - State and 

Federal 
Investment tax credit 

- net
Provision for deferred 

income tax 
Interest on customer 

deposits 
Adjustment to reflect peak 

responsibility allocation 
excluding depreciatior. 
expense 

Total operating revenue 
deductions 

Operating income for return 
- peak responsibility

313,342 
54,665 
51,333 

26,353 

20,447 

21,560 

172 

( 4) 

487,868 

allocation $120,062 

Increase 
Approved 

$43,364 

2,602 

20,071 

22,673 

$20,691 

After 
Approved 

Rates 

$651,"294 

313,342 
54,665 
53,935 

46,424 

20,447 

21,560 

172 

(4) 

510,541 

$140,753 
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SCHEDULE II 
CAROLINA POWER & LIGHT COMPANY 

�ORTH CAROLI�A RETAIL OPERATIONS 
STATEMENT OF RATE BASE AND RATE OF RETURN 

TWELVE MONTHS ENDED DECEMBER 31, 1978 

(000' s Omitted) 

Investment in Electric Plant 
Electric plant in service 
Net nuclear fuel 
Construction work in progress 
Accumulated provision for 

depreciation 
Cost-free capital 
Adjustment to reflect peak 

responsibility allocation 

Present 
Rates 

$1 / 613 t 754 
29,608 
80 I 717 

331,975 
132,169 

(5,210) 

After 
Approved 

Rates 

S1,613,754 
29,608 
80,717 

331,975 
132,169 

(5,210) 

Net investment in electric 
plant S1,254,725 $1,254,725 

Allowance for Working Capital 
and Deferrecr-oebits and Credits 

Cash 
Materials and supplies -

fuel stock 
Materials and supplies - other 
Prepayments 
Investor funds advanced for 

operations 
Other additions 
Less: Customer deposits 

Other deductions 
Adjustment to reflect peak 

responsibility allocation 

Total 

Rate base 

Rate of return 

7,368 7,368 

42,313 42,313 
13,016 13,016 

1,000 1,000 

11,173 11,173 
11,823 11,823 

3,733 3,733 
17,232 17,232 

( 272) (272) 

65,456 65,456 

$1,320,181 $1,320,181 
sa:c:a:1=::s=c:i=: =========::a: 

9.09% 10.66% 
:a==-=-= =::a:==== 
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SCHEDULE II I 
CAROLINA POWER & LIGHT COMPANY 

NORTH CAROLINA RETAIL OPERATIONS 
STATEMENT OF CAPITALIZATION AND RELATED COSTS 

TWELVE MONTHS ENDED DECEMBER 31, 1978 

Long-term debt 
Preferred stock 
Common equity 

Total 

Long-term debt 
Preferred stock 
Common equity 

Total 

(000 's Omitted) 

Original Cost 
Rate Base 

Ratio 
' 

Embedded 
Cost % 

Net 
Operating 

Income 

Present Rates - Original Cost Rate Base 

$ 653,489 49.5 8.82 $ 57,638 
165,023 12.5 8 .11 13,383 
501,669 38.0 9.78 49,041 

$1,320,181 100.00 $120,062 
2a:as;;s2====- ====== ===== 2::s::::1===== 

AEEroved Rates - Original Cost Rate Base 

$ 653,489 49.5 8.82 $ 57,638 
165,023 12.5 8 .11 13,383 
501,669 38.0 13. 90 69,732 

. $1,320,181 100.00 $140 / 75) 
:a2::s2=s=::=== ==-=-==-= ::a:s:s::s 222:::a:s::z:::::c:::a: 

IT IS, THEREFORE, ORDERED: 

1. That the Commission's Notice of Decision and Order
dated March 25, 1980, and the Order Approving Rates and 
Charges dated March 31, 1980, be, and the same are hereby, 
reaffirmed. 

2. That CP&L eliminate on a prospective basis the cost
free component from the formula prescribed by this 
Commission in Docket No. E-100, Sub 27, and Docket No. E-
100, Sub 38, for.use in calculating the rate to be used in 
the capitalization of Allowance for Funds Used During 
Construction (AFUDC). 

3. That CP&L take the steps necessary to close rate
schedules AHS, RFS, and SCS at the time of its next general 
rate application. In addition, CP&L shall take the steps 
necessary to close rate schedule MPS to each customer 
currently being served under said rate schedule upon 
expiration of the five-year contract period for each 
customer. 

4. That CP&L prepare a study of rate schedules CSG and
CSE for presentation at the time of its next general rate 
application. This study shall be undertaken with a view 
toward eliminating or closing these rate schedules to all 
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customers now being served. The study shall reflect the 
rates and monthly revenues at various representative usage 
levels for rate schedules CSG, CSE, SGS, and any other rate 
schedule under which customers are served or who would 
otherwise be eligible for service under rate schedules CSG 
or CSE. 

5. That CP&L begin collecting load, weather, and other
data which will enable it in all future general rate cases 
to identify expected responsibility for both peak demand and 
minimum demand on each day on which a monthly peak load or a 
monthly minimum load occurs. 

6. That CP&L continue to develop and implement plans for
the reduction of system peak through: 

a. Continuing education of its customers and the
general public in the need for and methods of
controlling system peak;

b. Using mass communication to promote 
conservation of energy during anticipated 
periods of peak demand, to inform customers of 
methods to reduce the unnecessary use of 
electricity, and to postpone nonessential 
usage; and 

c. Promoting effective load management and
efficient use of electricity by offering direct
assistance to customers.

Such plans should take maximum advantage of the 
opportunity for public service announcements undertaken in 
cooperation with service area news media and other such 
means as may present themselves in order to follow the 
statutory mandate to employ the most economical means 
available for notifying and educating the public. In 
addition, such plans should demonstrate the willingness of 
the utility to encourage its customers to restrict their 
consumption of electricity during anticipated periods of 
peak demand. 

ISSUED BY ORDE� OF THE COMMISSION. 

This the 22nd day of April 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 

Commissioner Campbell dissents. 

COMMISSIONER CAMPBELL, DISSENTING: I agree with the Order 
of the Commission in all particulars with the exception of 
the Finding of Fact No. 14 which allows a return on common 
equity of only 13.9%, which I believe is inadequate. To 
concur in this would require me to disregard the statute, 
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disallow the evidence, or to abandon my concept of common 
reason. 

General Statute o2-133(b) (4, clearly states as follows: 

"Fix such rate of return on the cosi of the property 
ascertained pursuant to subdivision (1) as will enable the 
public utility by sound management to produce� fair 
profit for the stockholders, considering chan�ing economic
conditions and other factors, as they may t en exist, to 
maintain its facilitias and services in accordance with 
the reasonable requirements of its customers in the 
territory covered by its franchise, and to compete in the 
market for capital funds on terms which are reasonable and 
which are fair to the customers and to its existing 
investors.• 
(Emphasis added.) 

In considering the existing and changing economic 
conditions which presently prevail, a return on common 
equity of 13.9% will not allow the Company to compete in "the 
marketplace for new capital without a serious dilution of 
the equity of present shareholders. In this Order, the 
Commission fails to take into account a decision of the 
North Carolina Supreme Court which has ruled that in this 
State the test of a fair rate of return is that laid down by 
the Supreme Court of the United States in the Bluefield 
Waterworks i �- Co., 262 U.S. 679, 43 S. Ct. 675, 67 L. Ed 
1176 (1923); that is, if the company continues to earn such 
a rate of return, will it be able to attract on reasonable 
terms the capital it needs for the expansion of its services 
to the public? 

In the last six issues of new stock, the Company has 
issued stock which has been below the book value of each 
share. Since November 1, 1972, no issue of stock has been 
at or above book value. Company witness Robert R. Nathan, 
an outstanding economist, testified as follows: 

"When a company issues new stock at below book, the 
earnings per share will tend to decline because the 
allowed rate .of return applies to the rate base, and the 
rate base per share declines when new shares are sold at 
less than book value. The addition of such shares dilute 
the value, as well as earnings per share, of equity 
already in the hands of shareholders. It makes both 
existing and potential investors hesitant to buy new 
issues. Every one of the last five issues of new stock 
were sold below book value.• 

Since the testimony of witness Nathan, Carolina Power & 

Light Company has sold new stock on February r3, 1980, for 
$16.875 per share while the book value at the end of 1979 
was $25.25 per share. 

Witness Nathan further testified: 
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"CP&L's rate of return has fluctuated irregularly. 
The current level is a little lower than the rate in 1964. 
But the annual rate of inflation is now about 13.5% in 
contrast with 1.5% in 1964. The return on equity from 
July 1, 1978, to June 30, 1979, was less than 1/2 per 
centage point above the rate in 1960, and more than 1 1/2 
below the 1965 level." 

To me, this is clear evidence that the rate of return on 
common equity has been inadequate, and under the proposed 
allowance of 13.9% will continue to confiscate the property 
value of the existing stockholders. 

Already investors in electric utilities are beginning to 
join together in class-action suits to prevent this dilution 
of their equity by selling new shares at below book. 
(BUSINESS WEEK: April 21, 1980). 

Under the construction program of Carolina Power & Light 
Company, which has received the approval of this Commission 
in past hearings, and as testimony in this proceeding 
indicates, the Company will need to generate from 70� to 75% 
of its construction costs from issuing new debentures, 
preferred stock, and common equity. In fact, the projected 
construction program of the Company places it about third in 
the nation, relative to its size. 

Can Carolina Power & Light Company compete in the market 
for new money on the allowed rate of �3.9% as allowed by 
this Order? The evidence is to the contrary. In October 
1979, the Company was forced to cancel plans to sell common 
stock because the market conditions would not allow it to 
sell stock at $17.00 per share. While economic theory can 
be interesting, it is reduced to mere speculation in the 
face of market conditions. 

At the time of this Order, unusual economic conditions 
existed because of an artificial distortion in the interest 
rates, but it must be noted that Certificates of Deposits 
were offered by no less than five local financial 
institutions to earn 15.7%. Utility bonds were sold to 
yield far above the allowed rate of return. Duke Power sold 
thirty-year bonds to yield 14.91%, Florida Power and Light 
14.95%, and Commonwealth Edison sold twenty-year bonds at a 
rate of 15.62%. United States Treasury bills were 
commanding a yield of 15.7%. 

Company witness Martin Luftig offered undisputed testimony 
that the last 24 rate decisions for electric utilities by 
regulatory commissions in 1979 allowed an average rate of 
return on common equity of 14.3%. (Transcript-Vol XIII, P 
23, 24.) 

Company witness Nathan testified as follows: 

•Investors do not provide capital simply because it
is needed or is in the public interest. Capital markets 
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are competitive. CP&L cannot raise debt or equity funds 
at rates below the market. It cannot, nor can this 
Commission for that matter, stem the tide of inflation. 
However, regulatory failure to provide revenues to cover 
all costs, including capital costs, will in the longer run 
aggravate inflation. An inadequate rate of return will 
lead to even higher capital costs and therefore higher 
user rates.n 

In 1977, Carolina Power & Light Company had its latest 
previous general rate case, and the Company was allowed a 
rate of return on equity at the time of 13.57%. To believe 
that the high rate of inflation since July 1, 1977, has not 
driven expect•tions higher than 13.9\ violates my concept of 
economic reason. The new allowance of 13.9\ will produce, 
if earned, an allowed increase of .33\ which must be 
measured against an increase in the Consumer Price Index of 
more than 30% in the same period. 

Incidentally, the allowed 13.57% in the 1977 decision was 
made when the stock was selling at 109% of book value in 
contrast to the existing 77% of book. It should be further 
noted, that the 13.57% allowable return allowed the Company 
to earn the rate of common equity of JDIC funds. The 
current 13.9\ disallows this higher rate of value to be 
placed on JDIC and reduces it to 10.66% which is the overall 
rate of return. This results in a minus earnings on JDIC of 
2.91%. Let it be noted that I did concur with the change in 
the manner of calculating earnings on JDIC. 

Compare further, 
represents an earning 
2.51. In contrast, 
Company has increased 
December 31, 1977, to 

that an increase from 13.57% to 13.91 
increase opportunity of less than 
the embedded cost of bonds to this 

by 7.781 during the same period from 
December 31, 1979. 

Finally, the issue resolves down to whether or not such an 
increase is an extraordinary burden upon the customers of 
the Company. Considering the rates which were in effect on 
March l, 1980, together with the proposed increase in 
earnings allowable to common equity of some .33% and 
subtracting the decrease in the fuel adjustment clause which 
became effective on April l, 1980, the notice of a news 
release indicated that the combined effect was a resultant 
decrease in the average customer's bill. This, in itself, 
speaks to the fact than an even higher allowable return on 
common equity would not have been unduly burdensome. 

Thus, based upon the 
evidence presented in 
observations, I find that 
dissent from this Order. 

statute, court decisions, the 
the hearing, and economic 

as a matter of judgment I must 

A. Hartwell Campbell, Commissioner
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DOCKET NO. E-2, SUB 391 

3EFOR::: TEE NORTE CAROLINA UTILIT::::s COMMISSION 

In the Matter of 
Application of Carolina ?ower & Light 
Company for Authority to Adjust and 
Increase Its Electric Rates and Charges 

NOTICE OF 
DECISION 
AND ORDER 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commissioner's Board R oom, Room 2 011, 
Buncombe County Courthouse, Courthouse Plaza, 
Asheville, North Carolina, on September 2 2, 
1980 

The As sembly R oom, County Administration 
Building, 320 Chestnut Street, Wilmington, 
North Carolina, on September 29, 1980 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on September 24-26, October 2-3, 
October 6-10, and October 13 and 15, 1980 

Commissioner Edward B, Hipp, Presiding; and 
Commissioners John W. Winters and Douglas P, 
Leary 

For the Applicant: 

R,C. Howison, Jr. and Edward s. Finley, 
Bunton & Williams, Attorneys at Law, 
Box 109, Raleigh, North Carolina 27602 

Jr•' 
p .o. 

William E, Graham, Jr., Senior Vice President 
and General Counsel, and Richard E. Jones, 
Associate General Counsel, Carolina Power & 
Light Company, P.O. Box 1551, Raleigh. North 
Carolina 27602 
For: Carolina Power & Light Company 

For the Int�rvenors: 

Thomas R. Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, North Carolina 27611 
For: North Carolina Textile Manufacturers 

Association. Inc. 

R,C. Hudson. Office or General Counsel c/o 
C o m mander. Atlantic Divi sion. Naval 
Facilities Engineering Command. Department of 
the Navy. Norfolk. Virginia 2351-1 
For: Depa:-tment of the Navy and Consumer 

Interest of the Executive Agencies or 
the United States Government 
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Allen !-iason, Attorney 
Eddleman, Route 1, 9ox 
Carol!na 27705 
:or: Kud•u Alliance 

at Law, c/o 
183, Durham, 
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Archie A. Messenger, Attorney at Law, 
270 Park Avenue, Sew York 10017 
For: Union Carbide Corporation 

For the Using and Consuming Public: 

Theodore C. Brown, Jr., and G. C lark
Crampton, Starr Attorneys, Public Starr 
North Carolina Utilities Commission, P.O. 
Box 991, Raleigh, North Carolina 27602 

David Gordon, Office or the Attorney General, 
North Carolina Department or Justice, P.O. 
Box 629, Raleigh, North Carolina 27602 

BY THE COMMISS!OI/: On May 9, 1980, Carolina Power· & 
Light Company (Applicant, the Company, or CP&L) filed an 
Application with the Commission seeking to adjust and 
increase electric rates and charges for its retail customers 
in North Carolina. the requested increase in retail rates 
and charges was designed to produce approximately 
$91,269,000 or additional annual revenues rrom the Company's 
North Carolina retail operations when applied to a test 
period consisting or the 12 months ended September 30, 1979, 
or approximately a 13.9i increase in total North Carolina 
rates and charges. The Company requested that such 
increased rates be allowed to take errect for service 
rendered on and af ter June 8, 1980. The Company's 
Application alleged that the $91,269,000 or additional 
annual revenues was necessary because present rates would be 
insufficient to produce either an overall rate or return or 
a rate or return on common equity which would be just and 
reasonable so as to enable the Company to continue to 
attract capital on reasonable terms and to finance its 
operations and construction program. Included among the 
reasons set forth in the Application as necessitating the 
rate relier requested were: the effects or inflation, the 
additional operating expenses or the Company's new fourth 
unit at its Roxboro generating facility, and adjustments to 
reflect the inclusion of both the new Roxboro unit number 4 
and certain amounts or construction work in progress in the 
"rate base" upon which the Company is entitled to earn a 
return. 

The Commission. being or the opinion that the increases 
in rates and charges proposed by CP&L were matters affecting 
the public interest, by Order issued on June 5, 1980, 
declared the Applicat!on to be a general rate case pursuant 
to G.S. 62-137, suspended the proposed rate increase for a 
period or up to 270 days pursuant to G.S. 62-134, set the 
ma';ter ror hearir:.g be!'o:-e the Comm!ss1on beg!.nning on 
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September 22, 1980, requ!.red CP&L. to 3ive notice of such 
hearing by newspaper publication and by apropriate bill 
inserts, established the test period to be used by all 
part!.es !.n the proceeding, and required protests or 
interventions to be filed in accordance w!.th Rules R1-6, 
R1-17, and R1-19 of the Commission Rules and Regulations. 

Notice of Intervention !.n this docket was given by the 
Attorney General of North Carolina and the Public Staff on 
behalf of the Using and Consuming Publ ic. The Intervention 
of the Attorney General was duly recogni .. ed by the 
Commission. The Intervention of the Public Staff is deemed 
recogni•ed pursuant to Rule R1-19(e) of the Commiss!.on Rules 
and Regulations. 

On May 
Intervene, 
Augu.st 26, 

30, 1980, the Kudzu 
and the Commiss!.on 
1980. 

Alliance filed a Motion 
al lowed the In terven t-io n 

to 
on 

The North Carolina Text!.le Manufacturers 
Inc. (hereinaf ter called NCTMA), filed a 
Intervene on August 4, 1980, and on August 
Commission allowed the Intervention. 

Association, 
Petition to 

6, 1980, the 

By petition filed August 
America, Department of the 
and on August 13, 1980, 
Intervention. 

1 1 , 
Navy, 

the 

1980, the United States of 
petitioned to intervene, 
Com mission al lowed the 

Union Carbide Corporation filed a Petition to Intervene 
on September 2, 1980, and on September 3, 1980, the 
Commission allowed the Intervention. 

On September 10, 1980, the Public Staff filed a motion to 
prohibit the Company from filing or relying upon updated 
testimony and exhibits or, in the alternative, to re�uire 
t he Company to file and serve al l of its updated 
supplemental data and exhibits at least 10 days before 
September 2ii, 1980. On September 10, 1g80, the Public Starr 
also moved for an Order requiring that all or the Company's 
rebuttal testimony and exhibit.s be prefiled and served at 
least three days before such rebuttal testimony was given at 
the hearing. The Company filed its response to the Public 
Staff's motions on September 17, 1980. These motions were 
taken under advisement by the Commission. 

On September 12, 1980, the Intervenor NCTMA filed motions 
to require CP&L to update all or it.s co.sts and revenues !'or 
changes occurring after the end or the te.s t period; to 
require CP&L to determine the revenues and depreciation 
expense assoc!ated with all elements of its rate base which 
were not used and useful throughout the enti:-e. test period; 
and to revise or eliminate the fuel adjustment clause 
formu la. NCTMA also incorporated the Pu·blic Staf f's 
September 10 motion by reference in its motion. The Company 
filed its :-esponse to NCTMA's motions on September 24, 1980. 
These motions were taken under adv!sement by the Comm!ssion, 
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except ::.o t!ie extent :!le ?ublic Sta!'f a::d �CiH:.·s motions 
regarding pref:ling of re�ut::.al ::.es::.imony -ere ru!ed on !'rem 
'::.he bench en Se;>tecber 25, 1980. In its bench orde!" ::.?'le 
Cc::i::iission required a:l parties ':.o pre!'ile rebuttal or any 
further supplementa! testi:nony ::.hree days in advar.ce 
-herever ;>racticable. 

On October 8, 1980, NCTMA filed a motion requesting that 
t hi s  pr oceeding be consol idated with Docket No. E-2, 
Sub 402; that the 12 mont!is ended August 31, 1980, be 
designated as the test period for the consolidated 
proceedings; that CP&L 's fuel cost adjustment formula and 
the reasonableness of its fuel costs be considered in the 
consolidated proceedings; that the Public Staff be ordered 
to investigate the reasonableness of CP&L's fuel costs; and 
that it be granted other relief. By Order of October 10, 
1980, the Commission directed that the record in Docket 
No. E-2, Sub 402, be incorporated into the record in this 
proceeding, and in all other :-espects denied NCTMA's 
motion. The matter came on for public hearings in the 
territory served by C?&L as noted hereinafter. Nig?'lt 
hearings were scheduled and ?'leld by the Commission for the 
specific purpose of receiving testimony from p ublic 
witnesses in Asheville on Monday, September 22, 1980, in 
Raleigh on Wednesday, September 24, 1980, and in Wilmington 
on Monday, September 29, 1980. The following persons 
appeared and testified at those hearings: 

Asheville 

Wilmington 

E.C. 9radley, Sr, 

Cla:-ence Sharpe, G e orge Hughes, 
Ronald Shackleford, and Ernest Yost 

Raleigh Sherw ood Scott, Arthur Eckles, 
Marceline Hinton, Wells Eddleman. 
Lucille Hays, Lavo ne Page. Kerry 
Webb Davis B r own (September 29, 
1980), and Joseph Rankin (October 2, 
1980). 

The case in chief came on for hearing as ordered on 
September 29, 198 0, at 2:0 0 P .m. for the purpose of' 
presenting the Applicant's evidence. The Appl icant 
presented the testimony and exhibits of the following 
witnesses: 

1 • Sherwood H. Smith, 
Executive Of'ficer of 
testimony); 

Jr., President and Chi ef 
supplemental 

2. 

CP&L (direct and 

Edward G. Lilly, Jr., Senior 
Chief Financial Offic er or

supplemental testimony); 

Vice 
CP&L 

President 
{direct 

and 
and 

3. Mark D. Luftig. I/ice President and Manager of the 
Utility G:-oup in the Stock Research Department at 
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Sa:omon 3rothers. an !.nvestment bank!.ng �1rm (direc:. 
and s�pplemen:.al testimony); 

!1. Paul S. 9raC:shaw, Vice President anC Controller o!" 

5. 

6 • 

7. 

8. 

CP&L (direct, supple:nen:.al. and rebuttal test:.mony); 

Archie W. Futrell, Jr., Director of 
Economic Forecasting & Special Studies 
(direct, revised, and rebuttal testimony); 

Ener g y  & 
for CP&L 

David R. Nevil, Manager-Rate 
Adm:.nistration in the Rates and 

Development and 
Service Practices 

Department of CP&L (direct and supplemental 
testimony): 

Norris L. Edge, Manager 
Practices Depa r t ment 
supplemental testimony); 

of the Rates and Service 
of CP&L (direct and 

Partner and National Director John F'. Otley, a 
Regulated Business 
firm or Certifie d 
testimony); and 

of Deloitte, Haskins & Sells,. a 
Public Accountants (rebuttal 

James M. Davis, Jr., Vice Pf'esident of Fuel and 
Materials Management for CP&L (rebuttal testimony). 

The Public Staff of fered testimony and exhibits of the 
following witnesses:

, . W 1111 ac E • Carter, Jr • , Assistant 
Accounting of the Public Staff 
supplemental testimony); 

Director of 
(direct and 

2. Dennis J. Nightingale, Director of the Electric 
Division or the Public Staff (direct testimony); 

4. 

Thomas S. Lam, a 
Electric D ivision 
testimony); 

George E. 
Accounting 
testimony); 

Dennis. 
Division 

Utilities Engineer with the 
of the Public Starr (direct 

a 
of 

Starr 
the 

Accountant 
Public Starr 

with the 
(direct 

5. Dr. Richard G. Stevie, an �conomist with the 
Economic Researc h  Division of the Public Staff
(direct and supplemental testimony); 

6. Nancy B. Bright, Director of the Accounti1g Division 
o r  the Public Staff (d!.rect and supplemental
testimony); 

7, Thomas A. Collins, Jr., a Staff Accountant with the 
Accounting Division of the Public Staff (direct and 
supplemental test:.mony); 
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8. William F. watson, Director or the Seonomic Resea�ch 
Division or the Public Starr (�!.rect testimony); and 

9. David F. Creasy, 
Electric Division
testimony). 

a Utilities Engineer 
or the ?ublic Starr 

with the 
(d!.rect 

The Intervenor Kudzu Alliance orrered the testimony and 
exhibits or Wells Eddleman. The Intervenor United States of 

America, Department or the �avy, offered the testi.mony and 
exhib!.ts of Richard A. Raynor, a Public Utility S;iecialist 
with the Atla ntic Division o f  the Naval Facilities 
Engineering Command, Department or the Navy. The Intervenor 
?{CTMA orrered the testimony and exhibit, of H. Randolph 
Currin, President or· Currin and Associates, Inc., a group or 
utility economic, financial, and rate service consultants. 

All par ties to the proceeding were pr ovided an 
opportunity to file brief, and proposed orders •,11th the 
Commission. These item, initially were required to be filed 
on or before Thur sday, November 20, 1980. But on 
November 1 9, 1980, in response to the Public Staff's 
November 17, 1980, 111otion ror an extension or time on filing 
d:-aft orders, the Commission issued an Order extending the 
time within which pa:-ties would be allowed to file proposed 
orders and briefs to and including Monday, Nove111ber 24, 
1980. 

Based upon the verified Application, the testi111ony and 
exhibits received into evidence at the hearings, and the 
record as a whole of these proceedings, the Commission, 
having duly reviewed such brief, and proposed orders as were 
filed by the parties to these proceedings, now 111akes the 
following 

FINDINGS OF FACT 

1. That CP&L is engaged in the business of developing, 
generating, transmitting, distributin�, and selling electric 
power and energy to the general public within a broad area 
of eastern and western North Carolina, and CP&t. has its 
principal office and place of business in Raleigh, North 
Carolina. 

2. That CP&t. is a public utility corporation organized 
and existing under the laws of the State of North Carolina 
and is subject to the jurisdiction of this Commission. CP&t. 
is lawfully before this Com mission based upon its 
Application for a general increase in its North Carolina 
retail rates and charges, pursuant to the jurisdiction and 
aut hority conferred upo n the Com mission by the Public 
Utilities Act. 

3. That the test period for purposes of this proceeding 
is the 12-111onth period ended September 30, 1979, adjusted 
for certain changes based upon circumstances and events 
occurring up to the tioe of the close or the hea:-ings in 
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this docket. C?&L by its Application here !.s seeking an 
!.ncrease !.n !.ts bas!.c rates and charges to �orth :arol!.na 
:-etail customers or ap;,roximately $91,269,000 based upon 
operations in sa!.d test year as thus adjusted. 

U, That t!le 
provided by C?&L 
is satisfactory. 

overall -uality or e:ect:-!.c service 
to !.ts North Carolina :-eta!.l customers 

5. That the peak and ave:-age method !'or making cost-o!'-
service allocations, proposed by the Company in this case, 
is the most appropriate :nethod ror use in th!.s proceeding. 
Conse:_uently. each finding or fact appearing in this Order 
which deals with the proper level of rate base. revenues. 
and expenses has been determined ba:sed upon the peak and 
average methodology. 

6. That normali•ation or the income tax effect of 
cap!.tali•ed payroll taxes and pensions, research expenses. 
property and use taxes. and the repair allowance is proper. 

7. That the amount which should properly �e included ·1n
CP&L's original cost rate base !'or CP&L's Roxboro Gene:-ating 
Unit No. 4 is $123,565,000. 

8. That the reasonable original cost or C?&L's property
used and useful, or to be used and useful wi thin a 
reasonable time after the test period, in providing the 
ser-vice rendered to the public within this State, less that 
portion of the cost which has been consumed by previous use 
recovered by depreciation expense, plus the reasonable 
original cost or investment in plant under const:-uction 
(construction work in progress or CWIP) is $1,544,143,000. 

9. That the reasonable allowance !'or working capital
and deferred debits and credits is $86,596,000. 

10. That CP&L's reasonable original cost rate base is 

$1,630,739,000. This amount consists of net utility plant 
i n  servic e and construction work in progress or 
$1,544,143,000, plus a reasonable allowance for working 
capital and deferred debits and credits of $86,596,000. 

11. That CP&L's appropriate gross revenues ror the test
year, under present rates and after accounting and pro forma 
adjustments, are $665,964,000. Ar ter giving effect to 
CP&L's proposed ra�es, suc h  gross revenues are 
$757,233,000. 

12. That C?&L's reasonable level of test year operating
revenue deductions, after normalization and pro forma 
adjustments, is $524,176,000. This amou.nt !.ncludes 
$65,362,000 for investment currently consumed through 
reasonable actual depreciation on an annual basis.

13. That the Commission approves CP&L's pa:-ticipation in
the NS!L (N�clear Electric :n�urance, L!.m!.ted) program on 2 
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�rial basis, but rinds that if CP&L does not become a member 

or NE!L •,;ithin a reasonable period or :ime, C?&L shall 
:-e�und :o �ts cu!Stomer-s �he co!!t as�oc!a:.eC t.here;.ith wh!ch 
has been included in operating revenue deductions 
hereinabove round reasonable, 

the cap ital 
proper for 

14. That 
reasonable and 
follows: 

Long-term debt 

s::.ructure or 
use in this 

CP&L which 
proceeding is 

Prererred and preference stock 
Common equity 

51. 0�
1 3. 0�
36.0�

Total 100 .o� 

is 
as 

15. That CP&L 's proper embedded costs of long-term debt
and preferred and prererence stock are 9. 1 OS and 8. 16%, 
respectively, The reasonable rate of return ror CP&L to be 
allowed to earn on its jurisdictional common e�uity is 
14.15%. Using a weighted average for the Company's cost or 
debt, prererred and prererence stock. and common e•uity. 
with rererence to the reasonable capital struct�re 
heretofore determined, yields an overall fair rate or return 
of 10.801 to be applied to the Company's original cost rate 
base, Such rate or return will enable CP&L, by sound 
management, to produce a fair return for its shareholders, 
considering changing economic conditions and other factors; 
to maintain its facilities and service in accordance with 
the reasonable requirements or its customers in the 
territory covered by its franchise; and to compete in the 
market for capital funds on terms which are reasonable and 
fair to its customers and to existing investors. 

16. That, based upon the roregoing, CP&!. should be 
allowed an increase, in addition to the $665,964,000 or 
annual gross revenues which would be realized under its 
present base rates, in an amount not to exceed $71,811,000 . 
Thus, the annual revenue requirement approved herein .is 
$737,775,000 , This increase is required in order ror the 
Company to have a reasonable opportunity to earn the 10 .80� 
rate of return on its rate base which the Commission has 
found just and reasonable. This increas�d revenue 
requirement is baaed upon the original cost or the Company's 
property and its reasonable test year operating revenues and 
expenses as previously determined and set forth in these 
findings or fact. 

17, That it is appropriate 
schedules (AHS, RFS, SCS, MPS, 
greater than average increases in 
to the schedules into which they 
date. 

ror the six "closed" rate 
CSG, and CSE l to receive 
order to bring them closer 

will be merged at a future 

18. That it is appr opriate to reduce the revenue
re�uirement of' the lighting class by $746, 000 f'rom that 
proposed by the Company bef'ore this rate and other proposed 
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rate:, are :-educed ;:,roportionately to produce the overall 
revenue requirement a!lowed in thi:s Order. 

19. That ';he Company':, pro;:,o:sed rate de:sign :should be
:nod1f 1ed to cancel rate :schedule RESC and sul:>stitute 
therefor a new :section on rate :schedule RES which allows a 
SS di:scount on the kilowatt-hour portion of the rate, not 
including the cu:stomer charge, for qualifying re:sidential 
cu:s tomer:s. 

20. That it i:s appropriate to reduce the demand and 

energy charge:, .!.n the Company':, propo:sed rate:s, including 
the lighting cla:s:s, by the � percent reduction in order 
to produce the overall revenue requirement allowed in thi:s 
Order. The propo:sed cu:s tomer charge:, are ju:st and 
rea:sonable. 

21. That, except for the modification:, round appropriate
in the four preceding Finding:, or Fact, the Company' :, 

proposed rate designs are just and rea:sonable. 

22. That the Guidelines for De:sign of Rate Schedule:,
attached hereto a:s Appendix A are ju:st and reasonable. 

The increa:se in rates and charge:, approved herein and 
designed in accordance with the guideline:, attached hereto 
as Appendix A is consi:stent with the Voluntary Wage and 
Price Guidelines promulgated by the President's Council on 
Wage and Price Stability. 

The following :schedules summarize the gros:s revenues and 
rates of return which the Company :should have a reasonable 
opportunity to achieve ba:sed upon the findings set forth 
herein. 
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SCi!S::l!JL S I 
CBOL::i;. ?O',,SR Z. L!jii"." o:-:?A;;y 

:IOR,:� ':ARC:.::l.� RS7.Ut. O? :!A:'!J::s 
S:'A:-:::�:::1, 'J: O?:'.RA7:):j :,co:-E 

:-·.,r::r.v:: ,10:;:-:-;s :::JJ::J s::?::::-13 R 30, 1;n 
( 0 0 0 ' S O ;.;r :' 7 2.D ) 

� 

O?era-:.::13 Revenues 
:'le-:. operatin3 

revenues 

Operatin; Revenue 
Deductions 

O?era tion and 
::iaintena:ice 
expenses - net 

Depreciatio:i 
7axes - ot:-ier 

t:-ian income 
Income taxes -

State and rederal 
Inves-:.ment tax 
credit - net 

Provision ror 
dererred income �ax 

Interest on 
customer deposits 

Total O?erating 
revenue deductions 

Operating income 
ror return -
peal< and average 
responsibility 
allocation 

Present 
Rates 

$665,964 

327,122 
55,352 

57,195 

37,107 

12, 58 l 

24,535 

27 3 

524,176 

$1111 ,788

Increase 
A:i:i:-o·,ec 

S71,911 

33,235 

37,547 

$311,2611 

269 

After 
A?proved 

Rates 

�737,775 

327,122 
55,362 

61,505 

70,3115 

,2,5a, 

2 4 , 5 35 

273 

561,723 

$176.052 
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SCSC.:DiJLE !I 
CAROLI�A ?01ER & L!�H7 OM?t.�? 

:!ORTH CA�OLI�A ��7A:� �p ��::0�3 
S7ATE�E�T OF RATE 3ASE ANJ RA _ 0� RE7�R� 

:''../?:L'JE �!O!l':?.s E:!DED s::?,"::!'.3 R 30, i;7; 
(000'S a:-:r,::::>) 

r�vestme�t :� Electric ?lant 
Electric plant in s ervice 
�!et Nuclear fuel 
Construction work in ?rogress 
Less: Accu�ulated provision 

for depreciation 
Cost-free capit al 

�et invest�ent in electric 
plant 

Allo�ance for 1orking Capit al 
and Deferred Oeb:ts and Credits 

Cash 
�aterials and supplies - fuel 

stock 
Haterials and supplies - other 
Prepayments 
Unamortized retail and 

mis cellaneous projects 
Investor funds advanced for 

operations 
Other additions 
Less: Customer deposits 

Other ceductions 

Total 

Rate Base ?eak and average 
respons�bility allocation 

Rate of i:teturn 

?resent 
Rates 

$1,385,922 
il7, 1 37 

213,792 

426,732 
$ 175,926 

$1,544,143 

5,500 

49,184 
:5,91'� 

1 , 86 3 

6,189 

11,600 
3,773 
4,093 
4,329 

86,595 

�1,630,739 

8 .6H 

A!"ter 
!.?proved 

Rates 

$1,385,:?22 
117,137 

213,792 

426,782 
$ 175,326 

$1,5114,143 

$ 

5,500 

49,134 
1s ,9 n 

1,863 

6,199 

1 1 , 6 00 
3,773 
Ii, 093 
Ii 329 

86,596 

�1,530,739 

10.80� 
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SCHEDULE III 
CAROLINA POWER & LIGHT COMPANY 

NORTH CAROLINA RETAIL OPERATIONS 
STATEME�T OF CAPITALIZATION AND RELA7ED COSTS 

TWELVE MONTHS ENDED SEPTEM3ER 30, 1979 
cooo·s OMITTED) 

Embedded Net 
Original Cost Ratio Cost Operating 

Rate Base _s_ ' Income 

Present Rates - Ori5inal Cost Rate Base

Long-ter:n 
debt $ 831,677 51. 0 9. 1 0 $ 75,683 

Pret'erred 
stock 211,996 13.0 8. ; 6 17,299 

Common 
equity 587

1
066 _1§..:.Q _!:__ll 118

1
806 

Total $1,630,739 100.0 - $1111
1

788 
= = 

Aeeroved Rates - Ori5inal Cost Rate Base

Long-term 
debt $ 831,677 51.0 9. 1 0 $ 75,683 

Pret'erred 
stock 211,996 1 3. 0 8. 16 17,299 

Common 
equity 587

1
066 _1§..:.Q .!.h..!.1 831070 

Total $1,630,739 100.0 $176,052 ==-== = 

An Order setting forth the evidence and conclusions in 
support or this decision will be issued subsequently. The 
Commission will consider the time for filing notice ot' 
appeal in this proceeding to run t'rom the issuance ot' such 
Order. 

IT IS, THEREFORE, ORDERED: 

1. That the Applicant Carolina Power & Light Company
be,, and hereby is, authori•ed to adjust its electric rates 
and charges to produce an increase in gross revenues ot' 
$71,811,000 on an annual basis. 

2, That the Applicant is hereby required to t'ile within 
three days or the issuance date of this Order t'ive copies of 
the proposed rates and charges designed in accordance with 
the guidelines attached hereto as Appendix A. Such rates 
shall be designed to produce an annual level of revenues no 
greater than $737,775,000, based upon the adjusted test year 
level ot' operations as adopted by this Commission. Such 
adjusted test year level of operations reflects total North 



272 ELECTRICITY 

Ca:-oli na Retai l Kwh s ales -:,f 18,5ir,,507,4g6 
530,7,7,339 

{actual: 
17,58a,7&a,go7 K�h, plus g:-owth: Kwh, plus 
we athe:-: 100,125,250 Kwh). 

3. That the A ;li c an� sha!.l f!.le at :.!'le t.!.:ne of filing 
it s proposed :-ates five copi es of it s jurisdi ctional cost 
a.).loc ation study and five co;>i es of Hs cost-of -servic e 
study based upon the adjust ed te st year level of op erations 
as adopted by this Commission utilizing t!'le peak and average 
r e s ponsi bili t y  method as req uired by the rate design 
g uideli n es attached hereto. 

4. That the rates and charges nec essary to inc rease 
annual gross reven ues to the level authorized in this Order 
shal!. become ef f ec tive upon the issuanc e of a further Order 
by this Commission. 

5. That C?&L's p articipation in the �C:IL (�uclear
E lec tric Insuranc e, Limited) program be, and the sace is 
hereby, ap proved on a tri al basis; provided, however, that 
i f  CP&L does not become a member of NC:I L within a re aso nable 
p eriod of ti:ue, CP&L shall ref und to it s customers the cost 
associ ated there'lith which has been included in operating 
revenue deductions hereinabove found re asonable. 

6. That CP&L shall, within 45 days, file a voluntary
time-of-day rate schedule appli c able to :-esiden tial ser'lice. 

ISSUED 3Y OP.D ER OF THE COMMISSION. 
Th.!.s the 8th day of Dec eciber 1980. 

( SEAL ) 
NORTH CAROLINA UTILITIC:S COMMISSION 
Sandra J. Webster, Ch.!.ef Clerk 

APP ENDIX A 
DOCKET E-2, SUB 39 1 

GUIDELINES FOR DESIGN OF RATE SCHC:DULC:S 

1. C anc el the RESC rate schedule and subs titute
therefor a sec tion of the RES rate schedule ·.;hich allow s a 
5% dis count on .the ki lowatt-hour charges, not includi ng 
c ustocier charges, for qualif ying resi dent ia!. customers. 

2. Deduct $7 U6 1 000 f roo the revenues pro posed by CP&L 
f or' the li ghting rate class by reducing the revenues 
proposed for each rate schedule •.;ithin the li ghting rate 
class in such a manner that the resulting rates of return 
for each lighting rate sch ed u 1 e will be close:- to the 
ov era 11 re ta 11 rate of re turn than they would have been 
under the rates proposed by the Comp any. 

3. After reducing the revenues proposed by CP&L for the 
li ghting rate class in ac cordanc e ·,li!:h Step 2 above, deduct 
f rom the remaining revenues in all rate schedules the 
a ddit ional revenu es nec ess a ry toproduc e the level of 
revenues allowec! herein. This revenue reduction shall be 
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a�;ili�C ':.:> a::. �lcr:� Ca:-0::.:1a !"'a:.e sc!':eC:..:es :,y :-�C"Jc!.�g �:1e 
Co:n;,ar.y's proposed !'"a:.es :.n eac:1 :--a�e �:�c� _

1- eac:: :--a:.e
schedule ( !.::c: t.:di::g :he :-educ ec l!. eh:i:10 :-a :es !' :-o:n s:e P 2) 
�y :he sace oe!"' cen� !"'educ�:o�, excep:. as Cesc!"':�e C  
he�eafte�. P!"'oposea custocer �na!"'ges s�all �o: b e  !"'eCuced. 

4 • Round off ir.d iv!. du al rat.es to :::e extent r.ecessar·, 

provided said rounded rates 
exceed the total :-evenues 

for adci�n.!.s:rative ef!'"ic!ency, 
do no: p:-oduce revenu es wh!.ch 
allowed in t his Order. 

5. A.djust rat e s  in each :-ate schedu:e :o reflec: :he
diffe:-enc es bet'ween :he cur:-ent b ase fuel compon ent and the 
0 ,875 c e nts per Kw h base fuel cociponent contained i n  t he 
rates proposed by CP&L. i n  t his proceeding. 

5. Inc lu de al·l proposed rate schedule ch anges not
sp eci!'1cally modified or proh!.bited here in above. 
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!>OCK::T NO. '.::-2, SU3 391 

In the Matter of 
A?plicat!.on of Carolina ?ower & Light 
Company �or Authority to Adjust and 
Incre ase its '.::lectr!c Rates and Charges 

) ORDER 
) A??ROVING 
) :!A;'ES 

SY THE COMMISSION: On December 8, 1980 , the Com1:1ission 
issued its Notice of Decis ion and Order whe!"ein CP&L was 
all owe d to incre ase its rates and cha!"ges to pr oduce 
additional annual r-evenues of S71,811,000 based upon ':.he 
adjusted test year level of operations. On December 10, 
1980, CP&L filed rates pursuant to the December 8 Order. 

The Commission has reviewed the rates as filed 
one exception as detailed below, concludes that 
designs are just and reasonable. 

and, 
the 

wi':.h 
rate 

The Commission plans to issue ·,1ithin t"o weelcl! a Final 
Order including discu:,sions of ':.he evidence in this docket 
and conclusions reached therefrom. 

IT IS, T�EREFORE, ORDERED that 

1. The rates and char-ges filed by C?&L in this docket
on December 10, 1980, are hereby approved �or se!"vice 
rendered on and after the date or this Order. 

2. The residential rate RES-23 shall specifically show 
different headings f or the Basic Customer Gharge and f or the 
!Cilowatt-hour Charges, as shown in Appendix 3, in order to
eliminate the possi�ilit y or confusion as to the application 
or the 5% Energy Conservation Dis count. 

3, CP&L shall give publi c notice of the rate incre ase 
approved herein by mailing a copy or the not!ce attached 
hereto as- A ppendix A by first class ma!.l to each or its 
North Carolina retail customers during the first nor�al 
billing cycle on and after December 11, 1980. 

ISSUED BY ORDER OF THE COMMISSION, 
Thi:, the 11th eay or Dec ember 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SE AL) Sandra J. Webster, Chief Clerk 

NOTE: For Appendices A and B, see official Order in the 
Office of the Chier Clerk. 
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BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
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In the Matter of 
Application of Duke Power Company 
for Authority to Adjust and 
Increase Its Electric Rates and Charges 

ORDER APPROVING 
RATES AND CHARGES 

BY THE COMMISSION: On September 30, 1980, in Docket 
No. E-7, Sub 289, the Commission issued its Notice of 
Decision and Order wherein Duke Power Company (Duke) was 
allowed an additional increase in its rates and charges so 
as to produce additional annual revenues of approximately 
S57,450,000 based upon the Commission's adjusted test year 
level of operations. Further, Duke was ordered to file 
proposed rates and charges necessary to implement the 
allowed rate increase in accordance with rate design 
guidelines established by the Commission. 

Pursuant to the Commission Order, Duke on October 3, 1980, 
filed its proposed rates and charges. 

The Commission after having reviewed the rates filed by 
Duke on October 3, 1980, finds that with certain 
modifications such rates are just and reasonable and thus 
concludes that the rates and charges attached hereto as 
Appendix A should be implemented. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the rates and charges attached hereto as 
Appendix A, which will produce, based upon the adjusted test 
year level of operations adopted by this Commission, annual 
gross revenues no greater than $1,010,454,000 be, and hereby 
are, allowed to go into effect. 

2. That effective for service rendered on and after
October 3, 1980, Duke be, and hereby is, allowed to place 
into effect the rates as described in Ordering Paragraph 
No. l hereinabove. Such rates and charges have been 
adjusted to reflect the level of fuel cost approved by the 
Commission in its June 16, 1980, Order issued in Docket 
No. E-7, Sub 295. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 3rd day of October 1980, 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sharon C. Credle, Deputy Clerk 

NOTE: For Appendix A, see the official Order in the Office 
of the Chief Clerk. 
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DOC!CET NO. E-7, SUB 302 

BEFORE: THE NO RTH CAROLIN A UTI LI TIES C OMM:SS!O N 

In the Matter or

Application by Duke Power Company 
For Authority to Adjust Its 
El ectric Rates and Charges Based 
Sol ely Upon Change in Cost or Fuel 

) ORDER APPROVING 
) ADJUSTMENT OF RATES 
) AND CHARGES ?U RSUAN T 
) TO G.s. 62-134(e) 

HEARD IN: 

BEFORE: 

A PPE ARANCES: 

Room 617, Dobbs Building, ll;O North Salisbury 
St r eet, Ral eigh, N o r t h  Ca r o lina , on 
October 13 , 1980 

Commission er Robert K. 
C o mmis si o n e r s  S a r ah 
A. Hartwell Campbel l 

Koger, Presiding; 
Lindsay Ta te 

and 
a n d  

For the Applicant: 

Steve 
Ed ward 
p .o.

28 242 

C, Griffith, Esq., General 
L • F 11 pp en , E.s q . , Duke Power 

Box 33189, Charlotte, North 

Cou nsel, 
Company, 
Carolina 

For the Using and Consuming Public: 

Robert F, Page, Esq,, Starr Attorney , Public 
Staff' - No rth Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 

David Gordon, 
General, P.O. 
Ca ro 11 n a 2 7 6 O 2 

Esq ., 
Box 

As sistant Attorney 
629, Raleigh, No rth 

BY THE COMMISS IO N: On September 26, 1980, Duke Power 
Company (Duke) filed an application with the Commission 
pursuant to G.S . 62-134(c) and Rules R1-36 and R8-ll6 
requesting authority to adjust its rates and charges based 
solel y  upon the cost of fuel used in the generation of 
el ectric power for the four-month period ended August 1980, 
by increasing the amount inclu ded for fuel expenses in the 
base retail schedules by 0.2130 cents per kil owatt-hour ror 
bil l s  rendered on and after December 1, 1980. These 
adjusted rates would be effective for the billing months of 
December 1980, and January, February, February and March 
1981. 

On September 29, 1980, the Commission issued an 0:-der 
which suspended the tariff, set the matter for hearing, and 
required public notice. 

The matter came 
October 1 3, 1980. Both 

on for 
Duke 

hea ring 
and the 

as schedul ed on 
Public Staff were 
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p resent and represented by counsel. Duke presented the 
test i:nony o� the following witnesses: W.R. Stim art, Vice 
?resident for Regu1.ato ry Aff ai rs, and R.H. Hall, Jr., Vice 
?resident-c'uel. Purchases, Mill-Power Sup;,ly Company. The 
Public St aff presented the test i111ony of Thomas L. Lam, 
Utilit ies Engineer with the Public Staff El ectric Division. 

After careful considerat ion and scrutiny of the ev idence 
and test imony offered by both Duke Power Co111p any and the 
Publ i c  Staf f, the Commiss ion is of the opi nion, and 
therefore concludes: 

1. That Duke should be allowed to adjust its base 
r:-etail rates app roved in the Co mmiss ion's Or der in Docket 

No. E-7, S ub 287, by the add it ion of an amount equal to 
$.002130 per kilowatt-hour ef fect ive fo r bills rendered on 
and after Dec ember 1, 1980, and fo r service rendered on and 
after the effect ive date of this Order. The authorized base 
fuel cost included in Duke's rates will then be $.013598 per 
kilowatt-hour. 

2. That the addit ion of $.002130 per kilowatt-hour 
should be roll ed into each kilowatt-hour block of each rate 
schedule and that Duke should file a111ended rate schedules 
reflecting this revis ion. 

3 . That
b ase load 
ev id enc e. 

no 
power 

adjust111en t to Duke· s 
plant performance 

rates on account 
is warranted by 

IT IS, THEREFORE, ORDERED as follows: 

of 
the 

1. That effect ive fo r bills rendered on and after 
December 1, 1980, and for service rendered on and aft er the 
effect ive date of this Or der, Duke shall adjust its base 
retail rates by the addit ion of an amount equal to $.002130 
p er kilowatt-hour and shall roll this amount into each 
kilowatt-hour block of each rate schedule. 

2 . That Duke shall file revised rate schedules in 
accordance with this Order. 

I SSUED BY ORDER OF THE COMMISS ION. 
This the 21st day of Octo ber 1980. 

(SEAL) 
NORTH CAROLINA UTI LITIES COMMISSION 
Sandra J. Webster, Chief Clerk 



278 ELECTRICITY 

DOCi<ET '.10, E-22, SU3 255 

In the Matter of 
Application by Virginia Electric ) ORDER A??ROVING 
and Power Coc?any for Authority ) ADJUST�E�T OF 
to Adjust !ts Electric Rates and ) RATES A�D CHARGES 

Charges 9ased Solely on Change in ) ?URSUANT TO 
the Cost of Fuel ) G.S. 62-134(e) 

HEARD I!I: 

BEFORE: 

A ??SA RANCES: 

Room 617, Dobbs Building, 430 North Salisbury 
Str eet, Ral e i g h, Nor th Ca r oli na, on 
October 13, 1980 

Chai r man Robert i(. Koger, ?residing; and 
C o mmissi o n e r s  Sarah Li ndsay Ta te a n d  
A, Hartwell Campbell 

For the Applicant: 

Guy T, Tripp·, III, Esq., Sdward H. Roach, 
Esq., Hunton & Wi lliams, Attorneys at !..aw, 
P.O. Box 1 535 , Richmond, Virginia 23212 

For the Using and Consuming Public: 

Paul L, Lassiter, r.:sq., Staff Attorney, 
Public Staff North Ca rol i na Utilities 
Commissi on, P.O. Box 99 1, Ral eigh, )fo rth 
Carolina 27602 

For the Attorney General: 

Davi d Gordon, 
General, !'.O. 
Carolina 27602 

Esq., Assistan t Attorney 
Box 6 29, Ral eigh, !orth 

BY THE COMMISSION: On September 30, 1980, Virginia 
Electric and Power Company (Vepco) filed an application with 
the Commission pursuant to G.S. 62-13li(e) and Rules Rl-36 
and R8-li6 requesting authority to adjust its rates and 
charges based sol ely upon the cost of fuel used in the 
generation of electric power for the four-month period ended 
August 1980, by reducing the amount included for fu el 
expenses in the base retail schedules by O .187 cents per 
kilowatt-hour for bills rendered on and after Dece:.iber 1, 
1980. These adjusted rates woul d be effectiv e for the 
billing months cf December 1980, and January, February, and 
March 1981. 

On October 1, 1980, 
suspended the tariff, 
required ?Ublic notice. 

the Commission issued 
set the matter for 

an Order '��ich 
�earing, and 
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:he :natter ca!!!e on fo� he3.rin5 as schedule1 on 
October 1 3 ,  1980. Ve;ico, tne ?ublic .Staff 3.nd the Attor:iey 
General •.1ere present and represented ':ly counsel. Vepco 
;,re sented the testimony of the follo·.1ing -,.i:n esses: C.L. 
Do:z:ier, Manager of Gener3.l Accounting Services; H .�. '. o/ilson, 
Jr., Man ager - Rates; 3. Ralph Silvia, Xanager of Nucle ar 
Operations and Maintenance; H.X. Hastings, Jr., Director of 
Oil and Coal Contracts; Tyndall L. ·Baucom, Manag er - Fossil 
and Hydro Operations; William C. S pencer, Vice President of 
Power Station Engineering and Construction. 

The Public Staff presented the testimony of Timothy J. 
Carrere, Utilities Engineer with the Public Staff Electric 
Di vision. Mr. Carrere testified that the adjustments for 
heat rate and plant availability found appro;,riate by the 
Commission in Docket No. E-22, Sub 236, continue to be 
appropriate and should be incorporated in this proceeding. 
According to Mr. Carrere, the pr op er ':lase fu el c ost 
adjustment in this proceeding for the billing months of 
December 1980, through March 1981, is a decre ase of $.00486 
p er kilowatt-hour, rather than the $,00187 p er kilowatt-hour 
decre ase a;,plied for by Vep ca. Mr, Carrere further 
te stified that the new base fuel cost for Vepco would be 
$.02056 rather than the $.02337 p er kilowatt-hour requested. 

After careful consider3tion and scrutiny of the evidence 
and testicony offered by both Vepco and the Public Staff, 
the Commission is of the opinion, and therefore makes the 
rollowing 

FINDINGS AND CONCLU SIONS 

If the Commission were to make the heat rate and 
availability adjustments recommended by the Public Staff, 
and found to be appropriate in Docket Na. E-22, S ub 236, et 
al., the proper base fuel cost adjustment in this proceeding 
would be $.00486 decrease per ki lowatt-hour rather than the 
$ .00187 p er kilo·,iatt-hour decrease applied for by Vepca. 
Thus, the new base would be $.02056 per kilowatt-hour 
rather than the $.0233 7 per kilowatt-hour requested if the 
said heat rate and plant availability adjustment were made. 
The Public Starr urges the Commission to find the heat rate 
and plant availability adjustments to be appropriate, and 
approve the $.02337 base on condition that Vepco file 3.n 
undertaking to refund any amounts owed after ultimate 
determination of this case on appeal. 

The North Carolina Court of App eals reversed the 
U t ilitie s Commission Order issued in Dock et ?lo. S-22 , 
S ub 236, et al., by opinion filed August 20, 1980. !n its 
opinion the Court held as follows: 

"We hold that the Cocmission 
reductions and ordering Vepco 
changes made by the Commission 

erred in ordering rate 
to make refunds based on 
in Ve;,co's fuel costs by 
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taking into account the factors of !'\eat rate and ;,lant 
availabi lity." 

The Publi c Staff has filed -...it!'! :.he S:.i;,:-eme Cou:-t ?:' 
Nort!'l Ca:-oi na a "Petition For Dis cretiona:-y Revie�" seek:n3 
to !'lave the Co•.i:-t of Appeals· decision over:-uled and tne 
Commission Order in Docket �o. !-22, Sub 236, affirmed. 

Until such time as the Supreme Court grants review of the 
Decision Judgment of the Court of Appeals, the commission is 
without power to follow the Publi c Staff's recocmendation. 
The decision of the Court of Appeals, until reviewed by the 
Supreme Court and stayed by the supreme Court precludes this 
Commission from finding the heat rate and plant availability 
adjustments to be appropriate. 

The Commission does, however, have power ;,ursuant to 
G.S. 62-134(e) to sus;,end Vepco's rates up to 10 days, and 
to grant interim approval of the adjustment applied for '.,y 
Vepco pending the Supreme Court ·s ruling on the Petition. 
Sy granting interim approval, the Commission reserves :he 
right to condition final approval on the filing of an 
undertakin3. Furthermore, by granting interim approval, the 
Commission will not delay the effective date of the decrease 
applied for by Vepco to the detriment of the ratepayers. 

Considering the foregoing, the Commissi:on concludes that 
pursuant to its powers under G.S. 62-134(e), it should 
approve Vepco's application for a rate jecrease of :$.00187 
per kilo;rntt -hour on an interim basis pending the Supreme 
Court ·s ruling on the "Petition For Discretionary Review," 
and should reserve the right to issue such further orders as 
may be appropriate i f  the supreme Court grants review, 
including an order requiring an appropriate undertaking. 

IT IS, THEREFORE, ORDERED as follows: 

1. That effective for bills rendered on and after
December 1, 1980, and for service· rendered on and af ter the 
ef fective date of this Order, Vepco is granted interim 
approval to adjust its base retail rates by the reduction of 
an amount equal to $.00187 per kilowatt-hour. 

2. That this interim approval is subject to such
f urther order of the Commission as may be appropriate if the 
Supreme Court grants review of the decision of the Court of 
Appeals. 

ISSUED BY ORDER O F  THE COMMISSION. 
This the 17th day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILIT{!S CO�MISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 323 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Carolina Power & Light Company -

pplication for Authority to Enter 
into Various Agreements Relating to 
Coal Mining 

SUPPLEMENTAL ORDER 
GRANTING AUTHORITY 
TO GUARANTEE AMENDED 
AGREEMENT 

BY THE COMMISSION: This cause comes before the Commission 
upon a Supplemental Application of Carolina Power & Light 
Company {the Company) filed on April 9, 1980, wherein 
authority of the Commission is sought by the Company to 
consent to and guarantee a Second Amendment of the Revolving 
Credit and Term Loan Agreement (the Credit Agreement) of 
Leslie Coal Mining Company (Leslie). The original Agreement 
was approved in Docket No. E-2, Sub 233, Order dated March 
5, 1974, and the first Amendment was approved in Docket No. 
E-2, Sub 323, Order dated March 17, 1978.

FINDINGS OF FACT 

1. The Company is a corporation organized and existing
under the laws of the State of North Carolina, with its 
principal office at 411 Fayetteville Street, Raleigh, North 
Carolina, and it is engaged in generating, transmitting, 
delivering and furnishing electricity to the public for 
compensation. 

2. Leslie Coal Mining Company is a corporation owned 80%
by the Company and 20% by Pickands Mather & Company (PM) 
engaged in the construction and development of a coal mine 
on properties located in Pike County, Kentucky, with an 
annual design production capacity of 1,000,000 tons of high 
quality, low sulfur compliance coal. 

3. On March 5, 1974, the Commission issued an Order in
Docket No. E-2, Sub 233, which provided for the Company to 
purchase capital stock of Leslie Coal Mining Company and to 
make loans, advances, pledges to, and guarantees for the 
benefit of Leslie for the purposes set forth in the 
Company's application and exhibits in Docket No. E-2, Sub 
233. 

4. On April 21, 1975, the Company guaranteed the 
obligations of Leslie pursuant to the Credit Agreement which 
provided $15,000,000 of term loan financing used to finance 
.evelopment costs, construction interest, and property not 
to be leased and $15,000,000 of revolving credit financing 
used as interim financing for leasable assets. The term 
loan provided for advances between April 24, 1�75, and April 
24, 1978, with repayments beginning March 1978. The rates 
�harged to Leslie pursuant to the Credit Agreement prior to 
the first Amendment were: 
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Period Rate as Percent of Prime 
4/24/75 to 4/24/76 115 
4/25/76 to 4/24/77 116 
4/25/77 to 4/24/78 117 
4/25/77 to 4/24/80 120 
After 4/24/80 122 

5. On October 30, 1975, the Company guaranteed the 
obligations of Leslie pursuant to the terms of a leveraged 
lease arrangement with Citicorp Lescaman, Inc., and John 
Hancock Mutual Life Insurance Company for S34,700,000. 

6. On February 24, 1978, Citibank, N.A. , agreed to amend
the April 21, 1975, Credit Agreement to _provide for an 
additional $10,000,000 of term loan funds and to reduce the 
interest rate to 109% of prime on all funds borrowed 
pursuant to the terms and conditions of an Amendment to the 
Credit Agreement dated as of February 24, 1978, attached to 
and made a part of the application of the Company in Docket 
No. E-2, Sub 323. 

7. In February 1980, Citibank, N.A., agreed to further 
amend the Credit Agreement to reduce the interest rate to 
100% of prime on all funds borrowed through February 28, 
1983, and to 103% of prime on all funds borrowed thereafter 
and to extend the maturity of the loan from December 31, 
1984, to December 31, 1986. 

8. The Company has no directors or officers which serve
on the boards of Pickands Mather & Company or its parent, 
Moore McCormick Resources, Inc., or Citibank, N.A. The 
Company has no relationships with any of such companies 
except for borrowing relationships with Citibank, N.A., and 
the arrangements disclosed in this Docket and in Docket No. 
E-2, Sub 302, and Docket No. E-2, Sub 233.

9. The Second Amendment to the Revolving Credit and Term
Loan Agreement and the Company's Consent thereto and 
Guaranty thereof are in the best interest of the public and 
of the Company because: 

A. The arrangements will reduce the interest rate
payable by Leslie on the funds presently borrowed from 
Citibank, N.A., by approximately 8.3% for the period March 
1, 1980, through February 28, 1983, and by approximately 
5.5% thereafter. 

B. The arrangements will postpone the beginning of
amortization of the term loan from March 31, 1980, to June 
30, 1982, and extend the maturity thereof from December 
31, 1984, to December 31, 1986. 

C. The extension of maturity will provide 
additional flexibility in dealing with unforeseen changes 
in operating conditions at Leslie such as severe weather, 
prolonged strikes, and new government regulations which 
could reduce productivity. Leslie will retain the right 
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to prepay this loan in part or entirely at any time 
without penalty. 

CONCLUSIONS 

From a review and study of the application, its supporting 
data, and the other information contained in the 
Commission's files, the Commission is of the opinion and so 
concludes that the Amendment to the Revolving Credit and 
Term Loan Agreement, and the guaranty of the Company with 
respect to such obligations of Leslie: 

A. Are subject to regulation by this Commission
under North Carolina General Statutes 62-160 and 62-161; 

B. Are for a lawful objective and are within the
corporate purposes of the Company; 

C. Are compatible with public interest;

D. Are necessary and appropriate 
consistent with the proper performance by the 
its service to the public; 

for and 
Company 'of 

E. Will not impair its ability to perform that
service; and 

F. Are reasonably necessary and appropriate for
s.uch purposes.

IT IS, THEREFORE, ORDERED that the transactions proposed 
by Carolina Power & Light Company pursuant to the Second 
Amendment to the Revolving Credit and Term Loan Agreement 
ond the execution and delivery by Carolina Power & Light 
Company of its Consent to the Amendment to the Revolving 
Credit and Term Loan Agreement and guarantee of the payment 
by Leslie Coal Mining Company of the obligations pursuant 
thereto be and hereby are approved. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of April 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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OOCX!T �O. ?-2, SUB 392 

BEFORE TBE NORTB ClROLIYA UTILITIES CO!l�ISSION 

In th9 !latter of 
Application of Carolina Power & Ligh t  
Co■pany :for Authority t o  Borrov 
S45 ,000,000 

OBOE!! GBAMTilfG 
A OTB ORI TY TO 
BORROW S45,000,000 

BY THE CO�l!ISSIOM: This cause comes before the commission 
upon an application of Carolina !?over & Light Company (the 
Company), filed under date of l!ay 6, 1980, vherein authori ty 
of the Co■■ission is sough t as follo vs:

To borrow for a period not to exceed seven years up to 
S45, 000, 000 fro■ Barclays Bink International Limited, 
!errill Lyne� Internatio nal Bank Limited and Sviss Bank
Corporation, pursuant to a Loan lgree■ent substantially in
the for■ of Exhibit c filed vith the Application.

PrtlOI!IGS Ol' PACT 

1. The Co■pany is a corporition organized and existing
under the lavs of the State of Borth Carolina vith its 
principal office at 41 1 Fayettev ille Street , Haleigh, Morth 
carolina, and is a publ ic utility operating in !forth 
ca rolina and South Carolina, vhere it is engaged in t he 
basiness of generating, transmitting, delivering, and 
furnishing electricity to the publ ic tor compensation. 

2. The Coapany•s capi tal stock outstanding at !!arch 31,
1980, consisted o:f Common Stock hav ing a stated v alue of 
S833,001,000, Preferred Stoclt having a stated value of 
S356,118,000, ind Preference Stock having a stated value of 
S47,900,000. ls of !!arch 31, 1980, the retained earnings of 
the Co■pany vere S307,124,000. 

3. The Co■pany•s existing long-term debt at l!arch 31,
1980, amounted to principal uounts of S1,420,391,000 in 
Pirst !lortgage Bonds and $102,888,000 in other long-term 
debt. The Pirst l!ortgage Bonds vere issued under and 
pursuant to an Indentnre dated as of !ay 1, 1940, duly 
executed by the company to Ir-Ting ?rust Company of Mev York 
as Corporate Trnstee, as supplemented by 27 Supplemental 
Indentures. 

4. The net proceeds to be received fro■ the proposed
financing will be used tor general corporate purposes, 
includin g the repay■ent of sh�rt-term borrovings incurred 
primarily for the construction of nev facilities. Short
ter■ borrovings at !arch 31, 1980, vere S77,790,000 and such 
borrovings are expected to approxi■ate.· S90,000,000 
!■mediately prior to the first takedovn of the p roposed
:financing in the latter part of !ay 1980.

s. In the period fro■ January 1, 1980. to !!arch 31,
1980, the Coapany•s construction expenditures for additional 



SECURITIES 285 

electric plant Eacilities were S151,633,000. l statement of 
su ch construction exoenditures on whic h the source of funds 
for the payment thereof are shovn in E:m.ibit A to the 
application. 

6. The Company aust obtain approximately $494,000,000 or
801 of its S618,000,000 estiuted construction and nuclear 
fuel expenditures for 1980 from outside financing. The 
Company's 1ost recent long-ter1 financing vas the issuance 
and sale of s12s.ooo,ooo of rirst aortgage Bonds on April 
17, 1980. The Compan y's capital structure is such that it 
is appropriate and reasonable to issue and sell the �otes 
described herein at the present tiae. The issuance of the 
seven Year Rotes is a necessary step to obtain a portion of 
the funds needed in connection with financing the company's 
construction program. 

7. The Coapany has the right to prepay the loan on the
last day of any interest period in vhole or part on seven
business days no tice without penalty.

8. The Loan Agree■ent negotiated by the Co■pany and
presented to the Coa■ission in said Application is less 
expensive thaa the proposals of (i) Barclays BanJt by 
$112,500; (ii) Bankers Trust by S225,000; and (iii) Citybank 
by S225,000. 

9.. 1 one tiae fee of .1251 of the principal amount of 
the Notes purchased will be payable to eerrill Lynch 
International Bank in connection with the proposed 
financing. The Coapanr esti■ates that the eKpenses of the 
transaction including serv ices vill n ot exceed S40,000. 

CO!C�USIOHS 

Proa a review and study of the application , its supporting 
data and other infor■ation in the Coaaissioo•s files, the 
Coamission is of the opinion and so finds that the 
transactions herein proposed are: 

(a) Por a lsvful object vithin the corporate purposes of
t he Coapaqy;

(b) Coapatible vith the public int.ecest;

(c) Becessary and appropriate for and consistent vitb
proper performance by the coapany of its service 
t he public as a utilit y and vill not impair 
ability to perform tbat service: and

the 
to 

its 

(d) Reasonably necessary and appropri�te for such 
purposes.

IT IS� THEREFORE, 
Co■pany be and it is 
per■itted under the 
application: 

ORDERED That Carolina Pover g Light 
hereby aathori�ed, empowered, and 

teras and c onditions set forth in its 
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1. To borrov S45,000,000 for a period not to exceed 
seven yea rs from Barclay s Bank Internat ional Limited, 
��r r ill Lynch International Bank Limited, and Sviss Bank 
Corpor at ion, pursuant  to a Loan Agreement substantially in 
the fon of Exhibi t  c to the applicat ion in this proceeding. 

2. To apply the net proceeds to be de.rived fro■ the 
borrowing ot said S45,000,000 to t he purposes set forth in 
the applica tion. 

3. To file, within 30 days after the borrowi ng of sai d 
S�S,000,000, two copies of the Loan Agreement in f inal form 
as a Supple11en t3l Exhibit in thi s proceeding. 

ISSUED BY OiDEB OP TH! CO�!ISSIOR. 

This the 22nd day of !!ay 1980.

(SUL) 
IOR'l'R ClBOLI!A OTILI'?IES co��ISS!OR 
Sandra J. Webster , Chief Clerk 
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DOCKET NO. E-7, SUB 290 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Duke Power Company for 
Authorization Under North Carolina 
General Statute 62-161 to Issue and Sell 
Securities (First and Refunding Mortgage 
Bonds and Common Stock) 

ORDER GRANTING 
AUTHORITY TO 
ISSUE AND SELL 
SECURITIES 

BY THE COMMISSION: On February 18, 1980, Duke Power 
Company (Company) filed with the Commission an application 
for authority to issue and sell a maximum of $150,000,000 
principal amount of First and Refunding Mortgage Bonds (the 
Proposed Bonds) and a maximum of 4,000,000 shares of its 
Common Stock without nominal or par value (the Proposed 
Stock) 

FINDINGS OF FACT 

1. The Company is a corporation duly organized and
existing under the laws of the State of North Carolina, is a 
public utility engaged in the business of generating, 
transmitting, distributing, and selling electric power and 
energy, and in the business of operating water supply 
�ystems and urban transportation systems and is a public 
utility under the laws of this State and in its operations 
_n the State is subject to the jurisdiction of the North 
Carolina Utilities Commission. It is duly domesticated in 
the State of South Carolina and is authorized to conduct and 
carry on business and is conduction and carrying on the 
businesses heretofore mentioned in that State. It is also a 
public utility under the laws of the State of South Carolina 
and in its operations in that State is subject to the 
Jurisdiction of The Public Service Commission of South 
Carolina. It is also a public utility under the Federal 
Power Act, and certain of its operations are subject to the 
Jurisdiction of the Federal Energy Regulatory Commission. 

2. The Company's application demonstrates the intent to
issue and sell at negotiated public sale a maximum of 
$150,000,000 of· a new series of its bonds to be designated 
as the "First and Refunding Mortgage Bonds, % Series Due 

,• and to issue and sell at negotiateapublic sale a 
maximum of 4,000,000 additional shares of its Common Stock 
without nominal or par value. 

THE PROPOSED BONDS: The Company proposes to enter into 
negotiations wi't'ha" group of investment bankers to be 
jointly managed by Merrill Lynch, Pierce, Fenner & Smith 
Incorporated, and Morgan Stanley & Co. Incorpoc:ated to act 
as underwriters for the public offering for cash of the 
Proposed Bonds upon such terms as to the ratr of interest 
payable thereon, the price to be paid the Company therefor 
and the terms upon which the same may be redeemed as may be 
agreed upon by the Company and said investment bankers. It 
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was estimated that the interest rate on the Proposed Bonds 
would have been approximately 13 1/2% to 14% had the bonds 
oeen sold on the date of the Application carrying a 30-year 
maturity or a rate of approximately 13% to 13 1/2% had the 
bonds carried a five- to seven-year maturity. The Company 
noted, however, that recent volatile market fluctuations 
make the accurate projecting of interest rates in advance 

irtually impossible, and pointed out the rate could reach 
as high as 15% if the market continues to deteriorate. 

The Proposed Bonds will be created and issued under the 
Company's First and Refunding Mortgage dated as of December 
1, 1927, to Guaranty Trust Company of New York (now Morgan 
Guaranty Trust Company of New York), as Trustee, as 
heretofore supplemented and as to be further supplemented 
and amended by a Supplemental Indenture to be executed in 
connection with the issuance of the Proposed Bonds. 

The term of the Proposed Bonds will not exceed 30 years 
and such bonds will be of the form and tenor as shown in the 
Supplemental Indenture to be executed in connection with 
their issuance. They will be subject to all of the 
provisions of the Mortgage, referred to above, as 
supplemented, and by virtue of said Mortgage will constitute 
(together with the Company's outstanding First and Refunding 
Mortgage Bonds) a first lien on substantially all of the 
Company's fixed property and franchises. 

No fee for services (other than attorneys, accountants, 
mortgage trustee, and fees for similar technical services) 
in connection with the negotiation or consummation of the 
sale of the Proposed Bonds or for services in securing 
underwriters or purchasers of such securities (other than 
fees negotiated with the aforesaid investment bankers) will 
be paid in connection with the issue and sale of the 
Proposed Bonds. 

THE PROPOSED STOCK: Although the application also sought 
authorization from this Commission to issue and sell a 
'"aximum of 4,000,000 shares of Common Stock, the Commission 
was subsequently advised by the Company that it has 
indefinitely postponed its planned offering of such Common 
Stock and, consequently, the Commission takes no action at 
�his time with respect to such proposed sale, but will hold 
any action in abeyance for a reasonable period of time 
pending further information from the Company. However, 
should the Company delay its request for further 
consideration of this matter until the information set forth 
in its application becomes outdated, this Commission, in its 
uiscretion, may dismiss the application with respect to the 
sale of the Proposed Stock or may require an amendment to 
the application providing more current informat'ion. 

3. The Company has had extended discussions with 
representatives of its financial advisors with respect to 
the sale of the Proposed Bonds in the light of current 
volatile market conditions as well as conditions for the 
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e of utility securities generally and especially those of 
utility companies having substantial nuclear programs. 
Interest rates for U.S. Government securities have been 
increasing at unprecedented rates as have other long-term 
-ebt securities including utility mortgage bonds. As a 
result, the Company was strongly urged to sell the Proposed 
Bonds through negotiated sale. Advice and information which 
the Company obtained through discussions with institutional 
investors, as well as from its own independent 
investigation, convinced it that the proposed sale could be 
handled at this time more economically through negotiation 
rather than by competitive bidding. 

Market resistance has developed to securities of nuclear 
utilities and the problem is more serious for companies 
having nuclear generating facilities manufactured by Babcock 
& Wilcox in view of the alleged uncertainties regarding the 
safety and continued use of such Babcock & Wilcox equipment. 
The Company's Oconee Nuclear Station has been the subject of 
an extended widely publicized evaluation by the Nuclear 
Regulatory Commission resulting in certain modifications . to 
the system, some of which have been completed while others 
are still in process. A negotiated sale under existing 
circumstances is advantageous as it will provide the Company 
with an opportunity to meet with institutional investors and 
dispel uncertainties regarding nuclear generation and the 
use of Babcock & Wilcox equipment and, in addition, a 
.,egotiated sale provides substantially more flexibility from 
a timing standpoint • .  Timing is extremely important in a 
-arket which is changing rapidly. The Company therefore
�elieves that a negotiated sale will result in a lower cost
of money than would otherwise be available.

4. According to the application, the net proceeds from
the sale of the Proposed Bonds will be applied and used by 
�he Company to finance the cost of const�uction of additions 
to its electric plant facilities and the acquisition of 
�,uclear fuel, including the repayment of outstanding short
term obligations (commercial paper and bank loans) incurred 
for those purposes. Such outstanding obligations are 
expected to reach about $125,000,000 by the time proceeds 
_rom the sale of the Proposed Bonds are available, after 
giving effect to the application of the proceeds of 
approximately $49,000,000 from the sale on February 14, 
1980, of 500,000 shares of preferred stock. 

S. The Company is continuing its construction program of
substantial additions to its electric generation, 
�ransmission and distribution facilities in order to meet 
the expected increase in demand for electric service and to 
construct and maintain an adequate margin of reserve 
generating capacity. The Company's 1979-1980_· winter peak 
load to date of 9,892,000 Kw, which occurred on February 5, 
1980, is the highest peak reached in the history of the 
Company and represents an increase of 0.51.over the 1978-
1979 winter peak load of 9,844,000 Kw which occurred on 
January 4, 1979, and an increase of 21 over the 1978 peak 
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load of 9,690,170 Kw which occurred on February 7, 1978. 
The Company's summer peak load of 9,833,000 Kw occurred on 
August 9, 1979, an increase of 3.8% over the summer peak 
load of 9,472,205 Kw which occurred on June 28, 1978. The 
Company's plant construction costs were S828,308,000 for 
1979 and are estimated for 1980 to be about S877,000,000, 
including about $100,000,000 for the acquisition of nuclear 
fuel. 

CONCLUSIONS 

Upon review and study of the verified application, its 
supporting data and other information in the Commission's 
files, the Commission is of the opinion and so finds that 
the Company is a public utility subject to the jurisdiction 
of this Commission with respect to its rates, service, and 
securities issues and that the proposed issuance and sale of 
.ne Proposed Bonds by the Company is: 

l. For a lawful object within the corporate purposes of
the Company; 

2. Compatible with the public interest;

3. Necessary and appropriate for and consistent with the
proper performance by the Company of its service to the 
public and will not impair its ability to perform that 
service; and 

4. Reasonably
purposes. 

necessary and appropriate for such 

IT IS, THEREFORE, ORDERED: 

l. That Duke Power Company be, and it 
authorized, empowered and permitted, under the 
conditions set forth in the application: 

is hereby 
terms and 

a. To issue and sell at negotiated public sale to 
a group of underwriters to be jointly managed
by Merrill Lynch, Pierce, Fenner & Smith
Incorporated, and Morgan Stanley & Co.
Incdrporated during March 1980, a maximum of
$150,000,000 principal amount of a new series
vf its bonds to be designated as the First and
Refunding Mortgage Bonds, % Series Due ,
which negotiation will determine the interest
rate payable thereon, the term thereof, the
price to be paid the Company therefor, the
terms upon which the same may be redeemed and
the underwriting discount applicable thereto;

b. To execute and deliver a Supplemental Indenture
to its First and Refunding Mortgage dated as of
December l, 1927, to Morgan Guaranty Trust
Company of New York, as Trustee, to secure
payment of such bonds; and
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c. To use the net proceeds to be derived from the
issuance and sale of the Proposed Bonds for the
purposes set forth in the application.

2. That the Company report to the Commission within 30
days after the sale of the Proposed Bonds is consummated, 
�he sale of such bonds (including the interest rate to be 
borne by them, the terms thereof, the price received by the 
Company for them, and the expenses of sale) together with 
the underwriting agreement and the Supplemental Indenture in 
the final form in which such documents were executed; 

3. That should the Company issue and sell less than
$150,000,000 principal amount of the Proposed Bonds, it 
shall file with the Commission, as a part of such report of 
sale, a balance sheet of a reasonably current date and 
Journal entries showing the effect of the issuance and sale 
vf such lesser amount; and 

4. That this proceeding be and the same is continued on
the docket of the Commission, without day, for the purpose 
of rece1v1ng the report of issue and sale of the Proposed 
Bonds as hereinabov·e provided and for the purpose of 
receiving additional information from the Company with 
,espect to the proposed issuance and sale of a maximum of 
4,000,000 shares of its Common Stock as set forth in the 
opplication. Nothing in this Order shall be construed to 
deprive this Commission of its regulatory authority under 
law. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 10th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 388 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the matter of 
Application of National Spinning 
Company, Inc., for Electric Power Service 
from Carolina Power & Light Company 

ORDER 
APPROVING 
APPLICATION 

HEARD IN: Beaufort County Courthouse, West Second Street, 
Washington, North Carolina, on July 15, 1980, 
and the Hearing Room of the Commission, Dobbs 
Building, 430 North Salisbury Street, Raleigh, 
North Carolina, on August 1, 1980 

BEFORE: Commissioner Edward B. Hipp, Presiding; and 
Commissioners A. Hartwell Campbell and Douglas 
P. Leary

APPEARANCES: 

For the Applicant: 

Thomas R. Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, North Carolina 27611 

For the Public Staff: 

G. Clark
- North
Box 991,
Carolina
For: The

Crampton, 
Carolina 

Dobbs 
27602 

Using and 

Staff Attorney, Public Staff 
Utilities Commission, P.O. 
Building, Raleigh, North 

Consuming Public 

For the Attorney General: 

David Gordon, Special Deputy Attorney General, 
Dobbs Building, P.O. Box 991, Raleigh, North 
Carolina 27602 
For: The Using and Consuming Public 

For Carolina Power & Light Company: 

William E. Graham, Jr., Senior Vice President 
ond General Counsel, Carolina Power & Light 
Company, P.O. Box 1551, Center Plaza Building, 
411 Fayetteville Street, Raleigh, North 
Carolina 27602 

Fred D. Poisson, Attorney 
Department, Carolina Power & 
P.O. Box 1551, Center Plaza 
Fayetteville Street, Raleigh, 
27602 

at Law, Legal 
Light Company, 

Building, 411 
North Carolina 
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For Virginia Electric and Power Company, Intervenor: 

Guy T. Tripp III, Attorney at Law, Hunton and 
Williams, Attorneys at Law, P.O. Box 1535, 
Richmond, Virginia 23212 

Robert C. Howison, Jr., Attorney 
�nd Williams, Attorneys at Law, 
906 Wachovia Bank Building, 
Carolina 27602 

at Law, Hunton 
P.O. Box 109, 

Raleigh, North 

For the City of Washington, Intervenor: 

Joseph W. Eason, Attorney at Law, Allen, Steed 
and Allen, P. A., P.O. Box 2058, Raleigh, North 
Carolina 27602 

BY THE COMMISSION: This matter arises on the verified 
application of National Spinning Company, Inc. (National or 
Applicant), filed February 11, 1980, requesting that the 
Commission enter an Order authorizing and requiring CP&L to 
provide electric service to Applicant's plant in Beaufort 
County, North Carolina. The application, which was verified 
�Y Henry C. Humphreys, Vice President for Manufacturing, 
National Spinning Company, Inc., was served upon the 
Executive Director of the Public Staff, on the Attorney 
General, on Carolina Power & Light Company (CP&L), on 
Virginia Electric and Power Company (Vepco), and on the City 
of Washington (City). The application alleged, among other 
things, that National's Beaufort County plant was not 
located within the corporate limits of a municipality, was 
Aot located in an area previously assigned to an electric 
supplier pursuant to G.S. �2-110.2, was wholly more than 300 
feet from the lines of an electric supplier as defined by 
the statute, and was not partially within 300 feet of the 
lines of two or more such suppliers, and that Applicant 
uccordingly had chosen CP&L as its electric supplier 
pursuant to said statute. The verified application further 
alleged that, purs�ant to a contract entered on August 27, 
1977, between National and the City of Washington, the 
latter was National's exclusive supplier of electricity, but 
that, by virtue of certain provisions of said contract, the 
City was contractually bound "to interpose no objections to 
National's being served by the power company or authority 

elected by National and shall cooperate with National in 
and obtaining approval thereof by the North Carolina 

Public Utilities Commission •••• " The application further 
gave National's reasons for choosing CP&L as its electric 
supplier rather than the service of either the City or 
Virginia Electric and Power Company, alleging that CP&L is 
able, financially and otherwise, to provide the service 
.equested on a continuing basis, that no wast� of any kind 
would result from CP&L's serving National's plant, and that 
existing national and State policies relating to 
conservation of energy would tend to be promoted by 
requiring CP&L to serve it. 
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The application further requested the Commission to take 
Judicial notice of specific public records on file with it. 

On March 10, 1980, the Public Staff intervened in support 
Of the application and proposed a shortened procedure to 
handle the application. 

The Commission on March 27, 1980, issued an Order setting 
the matter for investigation and requiring CP&L to publish 
�otice to the public. The Order and notice provided that 
"Unless significant protest to or Intervention opposing the 
granting of such application is received by the North 
Carolina Utilities Commission on or before June 1, 1980, the 
application will be considered and determined by the 
Commission without a hearing on the basis of the verified 
representations in the application and public records on 
file with the Commission. In the event there is significant 
protest to the granting of National's application, this 
matter shall be scheduled for hearing by the Commission with 
public notice being given in advance thereof." 

On May 19, 1980, the City of Washington filed a Motion tor 
Intervention and Request for Hearings. On May 30, 1980, 
Vepco filed a Petition to Intervene asserting that "Vepco 
protests the granting of the application in the absence of a 
hearing as provided in Rule R8-31." On June 2, 1980, six 
customers of the City of Washington - Louis Nassef, Clarence 
Carowan, Jimmy Fortescue, A. Thomas Stewart, Sam T. Carter, 
and Phil Willis - filed a joint Motion for Intervention and 
Request for Hearing. 

Pursuant to its earlier Order the Commission on June 6, 
1980, issued its Order allowing each of the above Motions 
_or Interventon, granting and setting public hearings on the 
application for July 15, 1980, in Washington, North 
Carolina, and requiring CP&L to publish public notice of the 
date, time, and place of the hearings. No protests and no 
further Motions for Intervention were filed following 
publication of the second public notice. 

At the call of the case for public hearings on July 15, 
1980, in the Superior Courtroom for Beaufort County, the 
City of Washington, by and through counsel, Joseph W. Eason, 
appeared and presented a duly adopted, authenticated 
resolution of the City Council of the City of Washington 
whereby the City and its officers stated their support of 
National Spinning Company, Inc., in its efforts to obtain an 
Order requiring CP&L to provide electric service to it and 
authorizing the withdrawal by the City of its Motion to 
Intervene as filed on May 19, 1980. Upon the basis of said 
resolution, counsel for the City by formal and oral motions 
requested that the City of Washington be permitted to 
withdraw its Intervention and not -participate further in the 
proceedings. After making the Resolution of the City 
Council a part of the Record, the Commission allowed the 
Motions of the City to withdraw its Intervention and further 
participation in the proceedings. 
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Upon the City's withdrawal from the case, five of the six 
participants in the joint Motion for Intervention filed on 
June 2, 1980, each individually and in open hearings 
requested that he be permitted to withdraw from the Joint 
Intervention and participate no further in the proceedings. 
Upon the individual and separate requests of Louis Nassef, 
Clarence Carowan, Jimmy Fortescue, Sam T. Carter, and Phil 
Willis, each was allowed by the Commission to withdraw from 
the joint Motion for Intervention filed on June 2, 1980, 
and participate no further in the proceedings. The sub 
poenae duces tecum previously issued requiring the 
attendance and productions of records by each of the five 
named individuals were thereupon quashed by the Commission. 

The hearings proceeded on the basis of the application of 
National Spinning Company, Inc., the Intervention of the 
Public Staff in support of the Application, the Intervention 
of the Attorney General, the Intervention of the individual 
customer of the City, A. Thomas Stewart, and the 
Intervention of Vepco as filed on May 30, 1980. 

The Applicant, National Spinning Company, Inc., presented 
five witnesses as follows: 

1. Joseph Leff, President, National Spinning Company, 
Inc., 183 Madison Avenue, New York, New York 10016 

2. 

3. 

H. Randolph Currin, Jr.,
Associates, Inc., 4904 Waters
North Carolina 27606

President, Currin and 
Edge Drive, Raleigh, 

William D. Reynolds, Director 
Utilities Service Procurement, 
Company, Inc., West Third 
washington, North Carolina 27889 

of Engineering and 
National Spinning 
Street Extension, 

4. Henry C. Humphreys, Vice President-Manufacturing,
National Spinning Company, Inc., West Third Street 
Extension, Washington, North Carolina 27889 

5. N. Henry Moore, Jr., Director of Purchasing, National
Spinning Company, Inc., West Third Street Extension,
washingto�, North Carolina 27889

Through the above witnesses, the Applicant introduced 
35 Exhibits into evidence and submitted six additional 
Exhibits by reference, of which subject matter the 
Commission has taken judicial notice pursuant to G.S. 62-65. 

The remaining individual Intervenor, A. Thomas Stewart, 
testified in his own behalf in opposition to th� granting of 
National's application and the City's support thereof. 

Virginia Electric and Power Company presented one witness, 
Randolph D. Mciver, Vice President for the Southern 
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Division, Virginia Electric and Power Company, Roanoke 
Rapids, North Carolina. 

The Attorney General, the Public Staff, and Carolina Power 
& Light Company were represented by counsel, but did not 
present evidence. 

Based upon the evidence, including the matters of which 
specific judicial notice was taken at the hearings, the 
�rguments and Briefs of Counsel, and the entire record as a 
whole taken in the light of applicable law, the Commission 
makes the following 

FINDINGS OF FACT 

1. National Spinning Company, Inc., is a New York
corporation authorized to do business and doing business in 
the State of North Carolina as a manufacturer and vendor of 
natural and dyed yarns to the textile industry as well as 
craft and other retail vendees. It is a consumer of 
electric power in the State with a demonstrated preference 
for regulated electric utility service in the State. As 
.uch consumer it has standing to seek CP&L electric power 
service through application to the Commission and is 
properly before the Commission pursuant to G.S. 62-110.2. 

2. Carolina Power & Light Company is engaged in the
yeneration, transmission, and distribution of electric power 
to the general public for compensation in North Carolina. 
It is a public utility as defined by G.S. 62-3(23) (a) (l) and 
is an electric supplier as defined by G.S. 62-110.2(a) (3). 
The Commission has jurisdiction over the extension of 
�lectric power service by CP&L to meet the reasonable needs 
and preferences of the electric consumer on the facts in 
this case, and has jurisdiction over the subject matter of 
the application. 

3. The electric distribution system owned and operated
by the City of Washington in Beaufort County, North 
Carolina, is not a public utility as defined by G.S. 
62-3(23) (a) (1) and (d), and is not an electric supplier as
defined by G.S. 62-110.2(a) (3).

The Commission has no jurisdiction over the operations, 
service areas, service policies, rates, practices, or 
contracts of the City of Washington. The City of Washington 
purchases all its power from Vepco for resale. This 
Commission does not have jurisdiction over the rates, 
practices, or rules by which Vepco sells electric power to 
the City for resale. The City is simultaneously a resale 
customer and a retail competitor of Vepco. The Commission 
does not have jurisdiction over either relationship. 

4. National Spinning Company, Inc., has formally 
declared that it has chosen CP&L as its electric supplier 
for its manufacturing plant occupying a 39-acre tract with 
the address of West Third Street, Washington, North 
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Carolina. This manufacturing plant meets the definition of 
"premises" at which an electric consumer is authorized to 
choose an electric supplier pursuant to G.S. 62-110.2 
( a) (l) •

5. The aforesaid manufacturing premises which National
Spinning Company,· Inc., requests that CP&L serve is not 
within the boundaries of a municipality; nor are said 
premises within an area previously assigned as between 
electric suppliers by the Commission pursuant to G.S. 62-
110.2(c). 

6. The manufacturing premises which National Spinning
Company, Inc., requests that CP&L serve are not wholly 
within 300 feet of the lines of an electric supplier as 
defined by G.s. 62-110. 2 (a) (3); nor are said manufacturing 
premises partially within 300 feet of the lines of two or 
wore electric suppliers as defined by said subsection. 

7. The manufacturing premises which National Spinning
Company, Inc., requests that CP&L serve are presently served 
by the distribution system owned and operated by the City of 
Washington. National and the City have executed contracts 
pursuant to which the City has released National as its 
customer, consented to CP&L's extension of retail electric 
service to National in its stead, and· has given assurances 
that, in the event said manufacturing premises are annexed 
by the City in the future, National's right to have CP&L as 
its electric supplier, and CP&L's right to provide 
�ontinuing service to National pursuant to G.S. 160A-331, et 
seq., will not be adversely affected in any way. The City 
of Washington by separate Resolution of its governing board 
fully supports National Spinning Company, Inc., in its 
efforts to obtain an Order of this Commission authorizing 
and requiring CP&L to construct to, and thereafter provide 
electric utility power services on a continuing basis at, 
National's Manufacturing premises located at West Third 
Street Extension, Washington, North Carolina. 

8. The extension of electric service by CP&L to the
banufacturing premises of National and termination of the 
City's service to said premises, as agreed between the City 
and National, will not adversely affect any of the remaining 
customers of the City in any material respect. Nor is the 
City likely to experience any reduced net utility income or 
loss of the usefulness of any substantial amount of utility 
plant now used and useful, and not already fully 
depreciated, in serving National as its customer. 

9. No paralleling, crossing, or duplication of the lines
of an electric supplier as defined by G.S. 62-ll0.2(a) (3) 
would result from construction by CP&L to serve. the premises 
of National Spinning Company, Inc. 

10. The electric load characteristics and requirements of
National Spinning Company, Inc., at the premises for which 
it is seeking CP&L service are as follows, 
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Minimum Expected 30 Minute Demand 
Maximum Expected 30 Minute Demand 
Minimum RKVA 
Maximum RKVA 
Annual Kwh Expected to be 

7,000 Kw 
8,000 Kw 

5,100 
5,800 

Purchased 
Service Voltage 
Delivery Points 

45,200,000 
480 Volts, 3 Phase 

Estimated Annual Load Factor 
One 
67% 

11. The load requirements of National as found in Finding
No. 10 can be met by the construction by CP&L of a three
phase, 23 KV line a maximum distance of seven miles at a 
�aximum line and facilities investment of S515,000. 

12. The load characteristics as found in Finding No. 10
are within CP&L's existing, generally applied, Large General 
Services (LGS) customer classification and CP&L proposes 
that its LGS rate, as from time-to-time adjusted with the 
approval of the Commission, be made applicable to National's 
plant, without contributions-in-aid of construction, extra 
facilities charges, or other extra or special charges. 
Under CP&L's retail rate, LGS-17, applicable ai the time of 
hearings, applied to National's load characteristics at its 
Beaufort County plant would have produced $1,335,652 in 
revenues for CP&L during the 12 months' period ended May 31, 
1980. 

13. CP&L's present and projected
transmission facilities, technical 
personnel, 
National's 
investment 

and service equipment are 
requirement without necessity 
or expense. 

generating reserves, 
and maintenance 
adequate to absorb 

of any additional 

14. The annual load factor of National's plant is 67%,
which is in excess of CP&L's system load factor. 

15. Vepco or its customers will not be adversely affected
by National's choice of CP&L; nor does Vepco claim or seek 
the right to serve National's premises. The consumer, 
National, does not prefer Vepco's service, and has not 
�ought or chosen Vepco's service. 

CONCLUSIONS 

1. Findings of Fact Nos. 1, 2, and 3 are jurisdictional
facts. They justify and support the conclusion that 
National Spinning Company, Inc., has a right to file its 
_pplication before the Commission, that it is properly 
before the Commission, that the Commission has jurisdiction 
over the public utility, CP&L, against whom relief is 
sought, that the Commission has jurisdiction over the 
subject matter presented by the application, and that it is 
authorized to enter an appropriate Order adjudicating the 
.OCl!tter. 



299 

2. Findings of Fact Nos. 4, 5, and 6 justify and compel
the conclusion that the special provision, subsection (b) (5) 
of G.S. 62-110.2, establishes the right of National Spinning 
Company, Inc., to choose CP&L as its electric supplier at 
,ts Beaufort County plant and the right of CP&L to serve 
this plant if National so chose it. Utilities Commission, 
Duke Power Company, et al. !· Union Electric Membership 
Cooperative, Inc., 3 N.C. �· 309 (1968); Utilities 
commission, CP&L, Acme-Corporation,!! al.!· Lumbee River 
Electric Membership Corporation, 275 N. C. 250 (1969). 

�lthough CP&L has not waived its statutory right under 
G.S. 62-110.2(b) (5) to serve National's plant, and has not 
opposed an Order of the Commission requiring it to do so, it 
nevertheless has not exercised its statutory right to serve 
National. The North Carolina Supreme Court has said, before 
and after enactment of G.S. 62-110.2(b) (5), that •unless 
compelled by some cogent reason, one seeking electric 
service should not be denied the right to choose between 
.enders.• Utilities Commission, CP&L, Acme Corporation, et 
!.!_., !• Lumbee River Electric MembersfiipCorporation, 275,N. 
c. 250; Pitt and� Electric Membership Corporation!·
Carolina Power and Light Company, 255 N. c. 258; Carolina
Power and Light Company!• Electric Membership Corporation,
211 N. C. 717.

The record in this case is replete with allegations as 
well as proof of cogent reasons why National should be 
permitted to choose and be served by CP&L. There are no 
allegations or proof in this record of reasons of any kind 
why National should not be served by CP&L. The record in 
this proceeding shows that CP&L was properly notified of the 
hearings in Washington and Raleigh and that CP&L was present 
wt the hearings and offered no objections to its serving 
National. 

The Commission therefore holds that National having 
exercised its statutory right and having chosen CP&L as its 
electric supplier pursuant to G.S. 62-110.2(b) (5), CP&L has 
- statutory right to serve National's premises which it
should exercise.

3. Findings 'Nos. 7 and 8 justify the conclusion that
National is free of all private contracts which could or 
might interfere with its ability to contract with CP&L as a 
public utility for the provision of service to its Beaufort 
County plant on a conventional, continuing basis and that 
CP&L can begin construction to serve National's premises 
with full assurances that its ability to serve National on a 
�ontinuing basis will not be affected by annexation of 
National's premises by the City of Washington, if such 
should subsequently occur. 

4. Findings Nos. 9 and 15 are not necessary or material
in this proceeding to the conclusions of the Commission 
under G.s. 62-110.2{b) (5). Utilities Commission et al. v. 
Union Electric Membership Corporation supra; UtiITties 
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Commission, et al. v. Lumbee Electric Membership 
Corporation, supha.-However, they are factors justifying
the conclusion t at construction by CP&L to serve National's 
premises would not be wasteful of the assets of any electric 
supplier. 

S. Findings Nos. 10, 11, 12, 13, and 14 support and
justify the following conclusions: 

(a) CP&L is ready, willing, and able, financially and
otherwise, adequately and efficiently to meet the
-emands and needs for electric power service of the
Beaufort County plant of National Spinning Company,
Inc., on a continuing basis.

(b) It is economically and otherwise feasible for CP&L
forthwith to perform the necessary construction and
installation of facilities necessary to serve
National's plant.

(c) No material waste of the assets of CP&L, or any other
electric supplier, will result from CP&L's
construction to the plant of National Spinning
Company, Inc., in that no paralleling, crossing, or
duplication of lines of any electric supplier is
required.

(d) It would be beneficial to CP&L's general body of
ratepayers, as well as to its stockholders, for CP&L
to construct to National's plant a�d thereafter
provide on a continuing basis electric power service
ot CP&L's applicable large general service rate.

(e) National Spinning Company, Inc., is now 
�ontract with CP&L under the utility's 
service contract applicable to all other 
industrial customers having substantially 
load and service characteristics. 

able to 
standard 
existing 

the same 

(f) CP&L is effectively a third party beneficiary to the
contract between National and the City of Washington
providing that, in the event of annexation of
National'� premises by the City, CP&L's rights within
the corporate limits are assured pursuant to G.S.
ll0A-331, et seq., and the City has otherwise pledged
its support.

The Commission does not presently have before it the 
question of the right of any electric supplier to have any 
part of the area in which National's plant is located 
assigned to it. Therefore, none of the tests provided in 
subsection (c) of G.S. 62-110.2, which re·lates to the 
assignment of service areas by the Commission, are material 
and applicable here, and it is unnecessary to make findings 
and conclusions from Applicant's evidence as it relates to 
said subsections. Utilities Commission, et al. v. Lumbee 
Electric Membership Corporation, supra♦:- - STmilarly, 
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National's premises are not now being served by another 
electric supplier as defined in subsection (a) (3) of G.S. 
62-110.2, nor has it been made to appear that another such 
electric supplier has the right to serve National's premises 
pursuant to other provisions of G.S. 62-110.2. Therefore, 
none of the tests provided in subsection (d) of the statute 
are material and it is unnecessary to make findings and 
conclusions from the evidence as it relates to said 
subsection. 

Thus, the question before the Commission is whether 
National Spinning Company, Inc., as an electric consumer 
Choosing CP&L as its electric supplier pursuant to 
subsection (bl (SJ of G.S. 62-110.2, has a right to an Order 
requiring CP&L to exercise the right conferred upon it by 
�hat same subsection, in the absence of a showing that the 
extension of service to National by CP&L would be so 
wasteful of its own resources as to endanger its future 
capacity to serve adequately at reasonable rates. There is 
no question, based upon the Commission's investigation as 
well as the evidence of record and the findings and 
Conclusions compelled thereby, but that the Applicant is 
entitled to such Order. 

Accordingly, the Application of National Spinning Company, 
Inc., in this docket will be approved and an Order issued 
requiring CP&L forthwith to provide direct electric power 
service at regularly approved and applicable rates to the 
manufacturing premises of National in Beaufort County. 

IT IS, THEREFORE, ORDERED as follows: 

1. The application of
or direct electric service 

Company at its premises 
Washington, North Carolina, 

National Spinning Company, Inc., 
from Carolina Power & Light 

at West Third Street Extension, 
be, and the same is, approved. 

2. Carolina Power & Light Company shall forthwith 
perform the necessary construction and installations of 
_acilities to serve the premises of National Spinning 
Company, Inc., at West Third Street Extension, Washington, 
North Carolina, dn or before May 30, 1981. 

3. The premises of National Spinning Company, Inc., at
Washington, North Carolina, shall be served on a continuing 
basis by Carolina Power & Light Company at the same rates, 
and subject to the same service regulations and the same 
service contract and conditions, as are applicable to CP&L's 
other industrial customers having substantially the same 
load and service characteristics during the time service is 
provided. 

4. Carolina Power & Light Company shall file periodic
written reports with this Commission and serve a copy of the 
same on the Applicant regarding its progress _on construction 
so that the required construction and institution of service 
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can be assured on or before May 30, 1981, as herein 
required. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of September 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. E-2, SUB 388 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of National Spinning Company, 
Inc,, for Electric Power Service from 
Carolina Power & Light Company 

SUPPLEME�TAL 
ORDER OF 
CLARIFICATION 

BY THE COMMISSION: On October 29, 1980, Virginia 
Electric and Power Company (Vepco) filed Exceptions and 
Notice of Appeal to the Court of Appeals in this docket. 
These Exceptions and the Notice of Appeal were filed to the 
Commission's Order of September 29, 1980, in this docket 
which approved the application of National Spinning Company, 
Inc. 

Vepco' s Exception No. 6 was directed to the Commission's 
Finding:, of Fact and Conclusions, "·each of which is 'based 
upon the Commis:sion•:s inve:stigation as well as the evidence 
of record' a:s :stated on page 10 of the Commission's Order." 
Vepco':s exception No. 6 continues: 

"A:s grounds for this exception Vepco asserts that by 
ba:sing an order upon it:s independent 'investigation' that 
is not part of the record, the Commission has gone beyond 
the record in deciding this case which action violates 
constitutional provisions by depriving Vepco of due 
process �f law, i:s in excess of the :statutory authority 
and jurisdiction of the Commission, constitutes an 
unlawful proceeding and i:s arbitrary and capricious." 

The :sentence quoted from by Vepco is on page 1 O of the 
Order and reads as follows: 

"There i:s no question, based upon the Commis:sion':s 
investigation a:s well a:s the evidence of record and the 
findings and conclu:sion:s compelled thereby, but that the 
Applicant i:s entitled to such Order." 

The Commission is of the opinion that it should issue 
this Supplemental Order to the Order of September 29, 1980, 
:so a:s to dispel any inference arising from the :sentence on 
page 10 that the Commission based its September 29, 1980, 
Order upon an independent investigation that was not part of 
the record in this proceeding. The Commission's Order of 
March 27, 1980, set the application of National Spinning 
C ompany "for investigation," and notice was given to 
Carolina Power & Light Company, the Town of Washington, 
Virginia Electric and Power Company, and the public. The 
Commission' :s investigation in this matter consisted :solely 
of the proceedings that are a matter of r-ecord to all 
parties in this docket. These proceedings include the 
formal hearings that were held in Wa shington, North 
Carolina, and in Raleigh, and also include the Commission's 
"jury view" investigation of the premises in question, which 
was agreed to by the parties herein, including Vepco. 
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The Commission is further of the opinion that, f;,r 
purpose:, of clarification, the la:it sentence in the last 
paragraph on page 10 should be rewritten so as to remove any 
suggestion that the Commission I s investigation went beyond 
the record in deciding this case. 

IT IS, THEREFORE, ORDERED that the last sentence in the 
last paragraph on page 10 of the Commission's Order of 
September 29, 1980, should be rewritten to read as follows: 

Based upon the entire record in this proceeding and the 
findings and conclusions compelled thereby, the Applicant 
is entitled to such Order. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 2nd day of December 1980. 

(SEAL) 

NORTH CAROLINA UTILITIES COMMISSION 

Sharon c. Credle, Deputy Clerk 
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DOCKET NO. E-7, SUB 303 

BEFORE !HE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Duke Power Company for 
Authority to Sell a Portion of Its Catawba 
Nuclear Membership Corporation and Saluda 
River Electric Cooperative, Inc. 

ORDER 
AUTHORIZING 
SALE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on December 15, 1980, at 11:0 0 a.m. 

Chairman Robert K. Koger, Presiding; and 
Commissioners Sarah Lindsay Tate, John W. 
Winters, Edward B. Hipp, A. Hartwell 
Campbell, and Douglas P. Leary. (Commissioner 
Leary did not participate in the decision of 
the Commission.) 

For the Applicant: 

Steve C. Griffith, Jr., Ellen Ruff, and 
Shannon Freeman, Attorneys at Law, Duke Power 
Company, Charlotte, North Carolina 28242 

For the Public Staff: 

B. Fruitt, Chief Counsel, PublicJerry 

Staff 
P.O. 

- North Carolina Utilities Commission,
Box 991, Raleigh, North Carolina 27602 

The Using and Consuming Public For: 

Intervenor: 

Jesse L. Riley, 854 Henley Place, Charlotte, 
North Carolina 28207 
For: Himself 

BY THE COMMISSION: On October 1, 1980, Duke Power Company 
(Duke) filed an application for authority to sell to North 
Carolina Electric Membership Corporation (NCEMC) a 56.25S 
undivided ownership interest in Unit 1 and a 28.125S 
undivided ownership interest in the support facilities of 
the Catawba Nuclear Station and to sell to Saluda River 
Electric Cooperative, Inc. (Saluda River), an 18.75:S 
undivided ownership interest in Unit 1 and 9.315:S undivided 
ownership interest in the support facilities of the Catawtia 
Nuclear Station. The application stated that· Duke, NCEMC, 
and Saluda River have reached agreement on ·the terms and 
conditions for the proposed sale as contained in the 
following: ( a) !he Purchase, Construction, and Ownership 
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Agreement (the Sales Agreement); (bl The Interconnection 

Agreement; and (cl The Operating and Fuel Agreement. 

Duke alleged that the sale by Duke of a portion of 

Catawba to NCEMC and Saluda River as set forth in the 
Agreements is in the public interest, for the reason, among 
others, that the sale will relieve Duke of the burden to 
finance that portion of its construction program associated 
with Catawba. 

On November 24, 1980, the Commission issued an Order 

requiring Duke to publish Notice to the Public of the sale 
and setting the application for hearing in Raleigh on 
December 15, 1980. 

On December 5 , 1 9 8 0. Jesse L. 

filed notice of Intervention on 
D ecember 11, 1980, the Public 

Riley, a Duke customer, 
behalf of himself. On 

Staff filed Notice of 
Intervention. 

The application came on for hearing as scheduled on 

December 15, 1980, Duke and the Intervenors were preseht. 
The Commission heard statements from the following public 
witnesses: Harvard G. Ayers and John Mackie, members of Blue 
Ridge EMC. In support of its application Duke presented the 
testimony of Douglas W. Booth, Executive Vice President of 
D uke, and W.R. St imart, Vice President Regulatory 
Affairs. Intervenor Riley p resented the testimony of 
himself and Wells Eddleman. The Public Staff did not 
present any testimony. 

Upon consideration of the testimony and 

presented at the hearing, the application, and 
record in this p roceeding, the C ommission 
following 

FINDINGS OF FACT 

exhibits 

the entire 
makes the 

1. Duke Power Company, a public utility corporation 

organized and existing under the laws of North Carolina, is 
engaged in the business of developing, generating, 
transmitting, distributing, and selling electric power and 
energy to the public in North and South Carolina. Duke is 
subject to the jurisdiction of this Commission. 

2. Duke and NCEMC and Duke and Saluda River entered into 

three agreements whereby NCEHC shall acquire from Duke a 

56.25J undivided ownership intest in Unit No. of the 
Catawba Nuclear Station, York County, South Carolina, and a 
2 8.125% undivided interest in the Support Facilities of 
Catawba; and Saluda River shall acquire from Duke a 18.75% 
undivided ownership interest in Unit No. 1 .and a 9. 375% 
u ndivided ownership in the support facili·ties of such 
Station. The three Agreements entered into by �uke and NCEHC 
and by Duke and Saluda River are (a) Th e Purchase, 
Construction, and Ownership Agreement (the Sales Agreement); 
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(b) The Interconnection Agreement; and (c) The Operating and

Fuel Agreement.

3. The Sales Agreement provides, in part, for Duke to 

sell to NCEMC 56.25� undivided ownership interest in Unit 1 
and a 28.125% undivided ownership interest in the support 

facilities of the Catawba Nuclear Station and to sell to 
Saluda River an 18.75% undivided ownership interest in 
Unit 1 and a 9,375% undivided ownership interest in the 
support facilities of the Catawba Nuclear Station. Duke 
will continue to construct Catawba in accordance with 
designs, plans, and specifications contained in the 
Certificate issued by the Public Service Commission of South 

Carolina and the Construction Permit issued by the Nuclear 
Regulatory Commission ( NRC) and any amendment and changes 

authorized by the NRC. 

The Interconnection Agreement provides, in part, for Duke 

to interconnect its generation and transmission system with 
Catawba in order to wheel electric power and energy to the 
Participants of NCEMC and Saluda River. Duke will also 

provide supplemental and backup services for the supply· of 
all of the electric requirements of the member cooperatives 

of NCEMC and Saluda River and Duke will purchase power and 

energy from NCEMC and Saluda River's ownership of Cawtaba as 
provided for in said Agreement. 

The Operating and Fuel Agreement provides, in part, for 

Duke to operate and maintain Catawba. Duke will schedule the 

output and dispatch the Catawba Units. Duke will, also, 

procure the fuel to be used in Catawba for itself, NCEMC, 
and Saluda River. The services to be performed for Duke on 
behalf of NCEMC and Saluda River shall be at cost plus any 
applicable fees. 

II. NCEMC is composed of twenty-six (26) member 

cooperatives of whom ten (10) are located within Duke's 

service area in the State of North Carolina. Those ten (10) 
member cooperatives will participate in the Catawb a 
Project. Saluda River is composed of five (5 ) member 

cooperatives located within Duke's service area in the State 

of South Carolina, all of whom participate in the Catawba 

Project. 

The membership of 

participate in Catawba 

in North and South 

presently receive a 
energy from Duke. 

NCEMC and Saluda River that will 

is located within Duke's service area 

Carolina. NCEMC and Saluda River 
majority of its electric power and 

5. On September 18, 1978, the Commission approved the

sale of a 75% undivided ownership interest in Unit No. 2 and 

a 37.5% undivided ownership interest in the support 

facilities of the Catawba Nuclear Station to North Carolina 

Municipal Power Agency Number 1. (Docket No. E-7, Sub 195, 

and Docket No • E-113 • ) 
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6. The sales by Duke of portions of Catawba to NCEMC and
Saluda River are in the public interest and should be 
approved. Duke has an extremely heavy construction schedule 
for expansion of its electric plant to meet the projected 
needs of its customers. These sales of portions of Catawba 
will relieve Duke of the burden to raise that portion of 
financing its construction program, will 'not result in the 
construction of additional electric plants, and will not 
result in significant increase in environmental impact of 
the facility, 

7. The sale of portions of Catawba to NCEMC and Saluda
River will not expand Duke's service obligations because the 
NCEl1C and Saluda River cooperatives who are within Duke's 
service area would remain wholesale customers of Duke 
without such sale and with such sale will provide for their 
own needs through Catawba and the supplemental and backup 
services to be provided by Duke. 

8. The accounting proposed by Duke upon the closing of 
the sales is consistent with that followed in the sale to 
North Carolina Municipal Power Agency Number 1 (see Finding 
No. 5) and is consistent with the Uniform System of Accounts 
adopted by this Commission. 

CONCLUSIONS 

The Commission, upon consideration of the findings above 
and the evidence herein, concludes that the sales proposed 
herein by Duke are in the public interest and should be 
approved. 

Duke in its application and at the hearing stated that it 
has an extremely heavy construction schedule for expansion 
of its electric plant to meet the projected needs of its 
customers. Duke further stated that these sales portions of 
Catawba will relieve it of the burden to raise that portion 
of financing its construction program, will not result in 
the construction of additional electric plants, and will not 
result in significant increase in environmental impact of 
the facility. 

Duke, in its. application and at the hearing, further 
noted that the membership of NCEl1C and Saluda River that 
will participate in Catawba is located within Duke's service 
area in North and South Carolina and that NCEMC and Saluda 
River presently receive a majority of its electric power and 
energy from Duke. It was also noted that the Company's 
future construction program of generation facilities (which 
includes Catawba) and transmission plant was designed to 
include the members of NCEHC and Saluda River, Duke also 
stated in its application and at the hearing that the 
Catawba Nuclear Station is located in South· Carolina and 
Duke has received a certificate to construct a major 
facility from the Public Service Commission of South 
Carolina. 
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The Commission finds and concludes, based upon the above 

findings and the evidence her-ein, that the pr-oposed joint 
owner-ship of por-tions of Catawba Unit No. not only 
benefits the member-s of NCEMC and Saluda River- but also the 
customers of Duke Power- Company. It is also quite evident 
fr-om NCUC Docket No. E-100, Sub 35, that the capacity 
associated with the Catawba plant is r-equir-ed in Duke's 
ser-vice ar-ea, which includes NCEMC and Saluda River-, to 
pr-ovide adequate and r-eliable electr-ic ser-vice in the 
futur-e. It is appar-ent fr-om the evidence pr-esented in this 
pr-oceeding that the sale and acquisition of Catawba Unit 
No. 1 would pr-omote adequate, r-eliable, and economical 
utility ser-vice in Nor-th Car-olina. 

The Commission fur-ther- finds that, ba.sed upon the 
infor-mation filed in this pr-oceeding and contained in its 
files, the sales of these por-tions of Duke's Catawba Nuclear
Station will not adver-sely affect either- Duke Power- Company 
or- Duke customer-s. In addition, the Commission concludes 
that this sale acquisition should be appr-oved, even though 
the pur-chased capacity component of the tr-ansaction paid by 

Duke will pr-obably exceed the cost that Duke would have 
incur-r-ed had it not sold the inter-est in Catawba because 
Catawba is needed to ser-ve the expected electr-ic loads of 
all of Duke's customer-s. 

The Commission fur-ther- finds and concludes that Duke's 

pr-oposed accounting tr-eatment of the sale is pr-oper-. 

IT IS, THEREFORE, ORDERED that Du�e Power- Company be, and 

the same is her-eby, author-ized to sell a 56.25S undivided 
owner-ship inter-est in Unit No. and a 28.125S undivided 
owner-ship inter-est in the suppor-t facilities of the Catawba 
Nuclear- Station to NCEMC and to sell to Saluda River- a 
18.751 undivided owner-ship inter-est in Unit No. 1 and a 
9.375s undivided owner-ship inter-est in the suppor-t 
facilities of such Station on the ter-ms and conditions set 
for-th in the Agr-eements dated October- 14, 1980, between Duke 
and NCEMC and between Duke and Saluda River-. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 19th day of December- 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Shar-on C. Cr-edle, Deputy Cler-k 
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DOCKET NO. A-2 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter ot' 
D onza Lee Morris, d/b /a Morris Marina, 
Atlantic, North Carolina - Application 
t'or Authority to Transport Passengers and 
Their Baggage as-a Common Carrier by Boat 

RECOMME:.IDED 
ORDER GRANTING 
COMMON CARR IER 
AUTHORITY 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Sup erior Courtro om, Carteret County Court
house, Beaut'ort, llorth Carolina, on July 17, 
1980, at 9:00 a.m. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Applicant: 

L. Patten Mason, Mason and Phillips, P.A.,
Attorn eys at Law, Prot'essi onal Building, 
710 Arendall Street, Morehead City, North 

Carolina 28557 
For: Oonza Lee M orri3, d/b /a Morris Marina 

For the Protestant: 

Richard L. Stanl ey. Attorn ey at Law, 

133 T·urn er Street, Beaufort, North Carolina 
28516 
For: Carteret Boat Tours, Inc. 

For the Public Stat'!': 

Theo dor e  C. Brown , Jr., Stat'!' Attorn ey, 
Public Stat'!' North Carolina Utiliti es 
C ommission, P.O. Box 99 1, Ral eigh, North 
Carolina 2 7602 
For: The Using and Consuming Public 

BENNINK, HEARING EXAMINER: On June 2, 1980, D onza Lee 
Morris, d/b/a Morris Marina (hereinat'ter ret'erred to as 
Applicant}, filed an application with the Commission seeking 
authority to engage in the transportation ot' passengers and 
their baggage as a common carrier by boat over the following 
route: 

"From Atlantic, North Carolina, to Core Banks, North 
Carolina, at a point where the Applicant maintains cabins 
for rent, which area is gen erally and approximately 
5 miles north of Drum Inlet." 

By letter filed with the Commission on June 12, 1980, the 
Applicant requested that the application at issu e herein be  
amended to also encompass the return ot' passengers t'rom Core 
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Bank.s to Atlantic, North Carolina . 
1980, the Co mmi.s.sion gave no tice of 
the matter f'or hearing on July 17, 
Carolina. 

By Order dated June 23, 
the application and set 

1980, in Beaufort, North 

Tour.s, Inc. (here inafter 
a "Pro test and Moti on To 

moti on wa.s allowed by 

On June 30, 1980, Carteret Boat 
ref'erred to a.s Prote.stant), f'i led 
Intervene" in t,hi.s docket, which 
Commi.s.si on Order dated July 7, 1980. 

On July 14, 1980, 
Interventi on" in th1.s 
con.suming public, 

the Public Starr f'iled a 
docket on behalf of' the 

"Notice of 
us ing and 

Upon call of' the matter for hearing at the app o inted tim e 
and place, the Applicant wa.s pre.sent and repre.sented by 
Coun.sel, The Public Staff' wa.s al.so repre.sented by coun.sel. 
No one appeared at the hearing on behalf' of' the Pro te.stant. 
In thi.s regard, the Hearing Examiner take.s judici al n otice 
of the Prote.stant'.s intent, a.s .set forth in it.s "Pro test and 
Motion To Interven e" filed here in on Jun e  30, 1980, to 
pr o te.st the instant applicato n only in.sofar a.s .sa i d  
a pplicati on might enc o mpa.s.s author ity t o  tra n.sp ort 
pa.s.senger.s and their baggage to any po int on Core Banlc.s 
!.2.!UE_ of' Drum Inlet (Empha.si.s suppli ed). 

No witn e.ss e.s appeared at the hearing in opp o.sition to the 
Applicati on at i.s.sue here in. 

D o n za Le e Morr i.s t e stifi e d  in .sup p o r t  of his 
application. The Applicant al.so offered the testim on y  of' 
Rudolph Mas on, who ha.s been the Applicant's accountant s ince 
1961. Coun.se-1 for the Applicant and the Public Staff 
entered into a stipulati on for the record whereby it was 
recogn ized that the Applicant had pres ent two (2) additional 
witness es at the hearing who , if' they had been called to 
t estify, would have testifi ed in supp ort of the applicati on 
and would have corroborated the te.stim ony actually offered 
in this proceeding by Mr. Morris and Mr. Ma.son. 

Bas ed upon a careful considerati on of the applicati on, 
the testim ony and exhi-bits offered at the hearing, and the 
entire record in thi.s pr oceeding, the Hearing Examiner makes 
the following 

FINDINGS OF FACT 

1. The Applicant, who is an individu al doing bu.siness 
as Morris Marina, proposes to transport pas.sengers and their 
baggage as a comm on carrier- by boat in North Carolina 
intrastate commerce. The operating authority being sought 
by the Applicant is fully described in Exhibit S which is 
attached to this R ecomm ended Order and made a part here of. 



312 FERRY BOATS 

2. The Applicant is t'it, willing, and abl e to properly
perform the transpor tation service propo sed herein. 

3. The Applicant 1, 
furnish adequat e service 
passenger common carrier 

at t ached hereto. 

solv ent and financially able to 
on a continuing basis under the 

authority se t forth in Exhibit B 

4. The pub11c convenience and necessity require the
proposed passenger �ervice by boat in add1 tion to existing 
authorized transportation service. 

s. No mat t e r s  e xist which woul d  di squalify the 
Applicant from being granted a certificate to operate as a 
common carrier of passengers by boat in this State under the 
authority set forth in Exhibit B attached here to and made a 
part hereof. 

Whereupon, the Hearing Ex aminer reaches the following 

CONCLUSIONS 

Pur suant to Section 62-262(e) of the Nor th Carolina 

General St atutes and Commission Rul e R2-15(a), the ul timate 
burden of proof in a proceeding t irore this Commission 
involving an application ror a common carrier certificate of 

public convenience and necessity must be borne by the 
Applicant therefor. Based upon a careful review of the 
evidence pre sented, the record as a whol e, and the fore going 
findings of fact, the Hearing Examiner is of the opinion, 

and therefore concludes, ( 1) that the Applicant in this 
proceeding has met and carried the burden of proof nece ssary 
to warrant issuance by this Commission of a certit'icate 
granting said Applicant authority to operate as a common 
carrier of passengers by boat in intrast ate comm erce; (2) 
that the service herein proposed by the Applicant is in the 
public intere st and will not unl awfully affect the service 
which is pre sently being rendered to the public by otber 
public utilities; (3) that the Applicant is t'it, willing, 
and abl e to properly perform the service as herein proposed; 
(4) that the Applicant is solvent and qualified, t'1nanc1ally
and otherwise, to operate on an adequate and continuing
basis under the authority pre sently being sought from this 
C ommission; and (5) that the application herein und er
consideration, being justified by the public convenience and 
necessity, shoul d be  granted.

IT IS, THEREFORE, ORDERED as follows: 

1. That the Applicant b e, and is here by, granted 

passenger common carrier operating authority in accordance 
with Exhibit B at tached hereto and made a part hereof. 

2. That the Applicant shall file with this Commission, 
to the extent he has not already done so, evidence of the 
required insurance, a list or equipment, a tariff scbedul e 
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ot' fares, rates, and charges, ti111etables, and otherwise 
co111ply with the Rules and Regulations of the Co111111ission, all 
of which should be acco111plished within thirty (30) days fro111 
the date this Reco111111ended Order beco111es effective and final, 
unless such ti111e is hereafter extended by the Co111111ission. 

3. That unless the Appli cant co111plies with the
require111ents set forth in Decretal Paragraph 2 above and 
begins operating. as herein author ized within a period of 
thirty (30) days after this Reco111111ended Order beco111es final, 
unless such ti111e is extended by the Co111111ission upon written 
request for such an exten sion , the operating author ity 
granted herein will cease. 

4. That the Applicant shall 111aintain his books and
records in such a 111anner that all ot' the applicable items ot' 
information required in the prescribed Ann ual Report to the 
Commission can be readily identified from said books and 
recor ds and can be used by the Applicant in the preparation 
ot' such Annual Report. A copy ot' the Annual Report for111 
shall be furn ished to the Applicant upon request 111ade to the 
Accounting Division, Public Stat't' - North Carolina Utilities 
Commission . 

5. That this Recommended Order, upon beco111ing final,
shall con stitute a certificate until a formal certificate 
has been issued and trans111i tted to the Applicant author izing 
the transportation service herein described and set forth in 
Ex hibit B attached hereto . 

ISSUED BY ORDER OF THE COMMISSION. 
This the lst day of August 1980. 

(SEAL) 

DOCKET NO. A-2 6 

EXHIBIT B 

NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Don za Lee Morris, d/b/a 
Horr is Marina 
Atlantic, North Carolina 

PASS ENGER 
AUTHORITY 

CO M M O N  C A R R I ER 

Transportation of passe nge r s  and 
their baggage by boat betwe en 

Atlantic, North Carolina, and 
Core Banks, North Carolina, at a 
p o i n t  g e n e r a l l y a n d 
approx imately five ( 5) 111i les 
north of Drum Inlet. 
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DOCKET NO. G-21, SUB 148 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
North Carolina Natural Gas 
Corporation's Application For 
Surcharge to Recover Net Cost of 
Emergency Purcha·se of N·atural Gas 

ORDER REQUIRING REFUND 
AND AUTHORIZING 
IMPOSITION OF 
SURCHARGE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, 430 North 
Salisbury Street, Raleigh, North Carolina, on 
Monday, April 28, 1980, at 11:00 a.m. 

Chairman Robert K. 
Commissioners Leigh H. 
Tate, Edward B. Hipp, 
Douglas P. Leary 

Koger, Presiding; and 
Hammond, Sarah Lindsay 

A. Hartwell Campbell, and

For the Applicant: 

McCoy, McCoy, Weaver, Wiggins, 
Raper, Attorneys at Law, 222 Maiden 

Box 2129, Fayetteville, North 

Donald w. 
Cleveland & 
Lane, P.O. 
Carolina 28302 
For: North Carolina Natural Gas Corporation 

For the Intervenors: 

Henry s. Manning, Jr., Hunton & Williams, 
Attorneys at Law, P.O. Box 109, Raleigh, North 
Carolina 27609 
For: Aluminum Company of America 

William H. McCullough, Charles C. Meeker, 
Sanford, Adams, McCullough & Beard, Attorneys 
at Law, 414 Fayetteville Street Mall, P.O. 
�ox 389, Raleigh, North Carolina 27602 
For: Farmers Chemical Association, Inc. 

BY THE COMMISSION: In an Opinion filed on August 21, 
1979, the North Carolina Court of Appeals held that a 
portion of an Order issued by this Commission on February 
14, 1978, should be •vacated and remanded for a proper 
order.• Utilities Commission v. Farmers Chemical 
Association, Inc., 42 N.C. App. 606 TT979). In pertinent 
part, the Courtruled as follows: 

•we hold that the Commission exceeded its statutory
authority by billing (Farmers Chemical] with a surcharge 
for emergency gas prior to 7 January 1976. For that 
reason, the order of the Commission is remanded to conform 
with the opinion of this Court. All other exceptions of 
(Farmers Chemical] are overruled ••• • 
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On September 25, 1979, Farmers Chemical Association, Inc. 
(Farmers Chemical) petitioned the North Carolina Supreme 

Court for discretionary review of the Court of Appeals' 
decision. By Order dated January 8, 1980, the North 
Carolina Supreme Court denied said Petition. 

On March 16, 1980, Farmers Chemical filed a Motion in this 
docket requestin9 the Commission to order North Carolina 
Natural Gas Corporation (NCNG) to refund to it the sum of 
$157,621.61 plus applicable interest, said sum representing 
the amount of the surcharge paid under protest by Farmers 
Chemical to NCNG during the period December 1, 1975 through 
January 6, 1976. 

On March 21, 1980, NCNG filed a Response to the Motion of 
Farmers Chemical, therein requesting that the matter be set 
for hearing on oral argument. By Order dated April 8, 1980, 
the Commission scheduled oral argument for Tuesday, 
April 15, 1980, on the Motion of Farmers Chemical and NCNG's 
Response thereto. By Commission Order dated April 15, 1980, 
the oral argument in this docket was rescheduled for Monday, 
April 28, 1980. 

Upon call of the matter for hearing at the appointed time 
and place, oral argument was presented by counsel for and on 
behalf of Farmers Chemical, NCNG, and the Aluminum Company 
of America (Alcoa). 

Based upon a careful consideration of the entire record in 
this proceeding, the Commission is of the opinion, finds, 
and concludes that NCNG should be ordered to refund or 
credit to Farmers Chemical the amount of $157,621.66 plus 
interest at the legal rate specified in G.S. 24-1 covering 
the period of time extending from February 13, 1976 until 
the date such sum is in fact refunded or credited by NCNG. 
Both NCNG and Farmers Chemical agree that $157,621.66 
represents the total amount paid by Farmers Chemical as a 
surcharge for emergency gas delivered by NCN� between 
December 1, 1975, and January 6, 1976. Furthermore, there 
does not appear to be any dispute in the record with respect 
to the total amount of the refund or credit due to be made 
by NCNG to Farmers Chemical as a result of collection of the 
surcharge on service rendered between December 1, 1975, and 
January 6, 1976, which procedure was declared to constitute 
retroactive ratemaking by the North Carolina Court of 
Appeals. Refund or credit of the above-referenced amount 
plus applicable interest is clearly consistent with the 
Opinion rendered by the Court of Appeals. 

The Commission is of the further opinion, and therefore 
finds and concludes, that NCNG should also be required to 
m�ke similar refunds or credits plus applicable interest to 
all other customers, including Alcoa, who were assessed and 
paid the surcharge in question based upon service rendered 
by NCNG between December 1, 1975, and January 6, 1976. It 
is clear to the Commission that collection of the surcharge 
by NCNG based upon service rendered during the above-
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referenced period of time constituted retroactive ratemaking 
with respect to all customers who were so surcharged and not 
just Farmers Chemical alone. Since retroactive ratemaking 
is clearly illegal in this State, the Commission believes 
that it must order a refund or credit to all customers 
affected by the collection of said ill·egal surcharge. The 
Commission believes that such a course of action is both 
equitable and copsistent with the Opinion entered by the 
North Carolina Court of Appeals, notwithstanding the fact 
that Farmers Chemical was the only customer to actively 
pursue an appeal in that case. 

The Commission is of the further opinion that a "proper 
order• in accordance with the Opinion entered by the North 
Carolina Court of Appeals should also authorize a current 
imposition of the same surcharge as was previously collected 
by NCNG until the exact amounts subject to refund (exclusive 
of applicable interest) have been recollected by NCNG from 
the same customers to whom refunds or credits are hereby 
required to be.made. In the case of Farmers Chemical, NCNG 
shall recollect the sum of $157,621.61 by way of imposition 
of a current surcharge. The amounts to be collected from 
other customers, such as Alcoa, will depend upon the size of 
the refunds or credits to which such customers are hereafter 
found to be entitled. This surcharge shall only be 
applicable to service rendered by NCNG on and after the date 
of this Order and for bills rendered after the refunds or 
credits ordered herein have been made. 

Although counsel for Farmers Chemical took the position at 
the oral argument held before the Commission on April 28, 
1980, that Farmers Chemical is no longer a customer of NCNG 
and that, for that reason, the surcharge in question could 
not legally be reinstituted and collected from said 
corporation, the record in this case is clearly insufficient 
to permit the Commission to make a determination with 
respect to that issue. The Commission is of the opinion 
that NCNG should be authorized to reinstitute the surcharge 
in question on a current basis and to recollect same from 
only those customers who are entitled to a refund or credit 
and who are still receiving service from NCNG on a current 
basis. The Commission believes that any further 
uetermination in this matter with respect to the issue of 
whether or not Farmers Chemical is still receiving service 
from NCNG or whether or not NCNG could be permitted to 
collect the surcharge in question from a successor customer 
is beyond the jurisdiction of the Commission under the 
present factual circumstances. In sum, the record presently 
before this Commission contains no evidentiary basis upon 
which to make such determinations. 

IT IS, THEREFORE, ORDERED as follows: 

1. That NCNG shall refund or credit to Farmers Chemical
the sum of $157,621.66 plus interest at the legal rate 
specified in G.S. 24-1 covering the period of time extending 
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from February 13, 1976, until the date such sum is in fact 
refunded or credited by NCNG. 

2. That NCNG shall refund or credit to Alcoa and any
other customers all sums which may have been paid by such 
customers as a result of the illegal imposition of the 
surcharge in question for service rendered to such customers 
by NCNG between December 1, 1975, and January 6, 1976, which 
surcharge was retroactively applied contrary to G.S. 62-
139(a). Interest shall also be paid on such refunds or 
credits at the legal rate specified in G.S. 24-1 covering 
the applicable period of time. NCNG shall file with the 
Commission no later than thirty (30) days subsequent to the 
date of issuance of this Order a report detailing the 
customers to whom refunds or credits hereunder will be made 
and the amounts of such refunds or credits, plus applicable 
interest. 

3. That NCNG be, and is hereby, authorized to impose a
surcharge in the amount of 18.5¢ per Mcf on those present 
customers found to be entitled to a refund or credit 
pursuant to the refund provisions set forth in this Order. 
This surcharge shall be imposed only for service rendered by 
NCNG to such customers on and after the date of this Order 
and for bills rendered after the refunds or credits ordered 
herein have been made. NCNG shall be permitted to recover 
the sum of $157,621.66 from Farmers Chemical. NCNG shall 
recover from each customer subject to imposition of the 
instant surcharge an amount no �reater than the total refund 
or credit, exclusive of applicable interest, required to be 
made to such customer by reason of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 30th day of July 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCX.l!!T N O. :;-3, SUB 95 

BE�OEE THE NOBTB CAROLINA UTILITIES C Ol!l!ISSION 

In the 11atter of 
Application of Pennsylvania & 
Soathern Gas Compan y  (North 
Carolina Gas Service Divisio n) 
for an Adjustment of Its Rates 
and Charges Due to a Gen er al 
Rate Increase 

ORDER GRANTING 
IlfTEBI.'1 RATE 
RE!.IEP 

81!:A.B C IN: 

BElOliE: 

APPEARANCES: 

The Ccmmission Bearing Room, Dobbs euilding, 
Raleigh, Jorth Carolina, on !arch 31, 1980 

Sarah Lindsar Tater Presiding: and 
C oa■issioners Edward B. Hipp and A. Hartwell
caapbell 

For the Applicant: 

T. Carlton Younger, Jr., Brooks, Pierce, 
l!cL endon, Humphrey and Leonard, Attorneys at 
Lav, P.O. Drawer u, Greensboro, !forth Carolina 
27�02 

lor the Using· and consuming Public: 

Jerry B. Pruitt, C h ief Counsel, Public S taff, 
!forth Carolina Utilit ies Conission, P.O. Ber 
991, Dobbs Building, 430 North Salisbury 
Street, Raleigh, Jorth Carolina 27602 

BY THE COl!l!ISSIOff: On rebruary 25, 1980, Pennsylvania & 
Southern Gas Compan y, North Carolina Gas Service DiTisico 
(J.C. Gas, Applicant, or Company}, filed an application vith 
the Co1111ission for authority to increase its rates and 
charges in !forth Carolin a by S7SO,OOO in grcss revenues 
applied to the 12 mcnth s ended December 31, 1979. At the 
same time of the general rate increase filing, l.'I. c. Gas 
filed an application for an interim rate increase to be 
effect ive !arch 26, 1980. 

On !!arch 24, 1980, the C o•llission declared the application 
to b� a general rate case parsuant to G.S. 62-137, suspended 
the proposed increase for op to 270 days, established the 
test y ear to be the 12 months ended December 31, 1979, set 
th e regaest for interim rate relief for investigation and 
hearing on �arch 31, 1980, and set the general rate case for 
hearing en July 8 and 9, 1980. 

The hearing on the interim rate relief came on as 
scheduled. In support of the application for interim rate 
relief, the Company presented the testi mony of E.L. Lohmann , 
Executive Vice-?resident , and l!arshall Campbell, Assistant 
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Secretary. The Public Staff did not contest the applicatic n 
for interim rate relief and consequently did not present 
testimony in this matter. 

Ba�ed on the foregoing, the verified application, the 
testimony and exhibits received into evidence at the 
hearing, a.nd the Co1111ission 1 s entire rec ord with regard to 
this proceeding, the Commission now makes the following 

I!ITERI� ?INDINGS OF FACT 

1. That Pennsylvania & Southern Gas Company (North 
Carolin a Gas service Division) is a duly licensed public 
utility, subject to the jurisdiction of this Commission, and 
holds a franchise to furnish gas utility servi ce in the 
State of North Carolina. 

2. That the test period f�r purposes of this 
is the 12-month period ending Dece■ber 31, 1979. 
is seeking an interim increase in rates and 
$750,000 based on operations in the test period . 

proceeding 
M.C. Gas 

char ges of 

3. That under present rates, the Applicant is unabl� to 
satisfy the 2. 5:1 interest CO'l'erage ratio required by
exis·ting debt indentures. This condition e.ffectively 
precludes the company from the financial debt markets. 

4. That the need for interim rate rel ief has been
intensified by an error made by the Applicant in determining 
net income related to the curtailment tracking adjust:nent in 
1979. This error, which r esulted in a revenue deficiency cf 
approximately $280,000, was not discovered until early 1980. 

S. That the Applicant has understated its representative
level of test-period r e'>'enues due to the fact that it has 
overestimated its representative level of te st-period gas 
voluaes. 

6. That in order to achieve an interest coverage ratio 
of at least 2.5: 1·, which is the nn1111u11 required by its 
indenture agreeaents, and i.n order to protect the Cc11pany's 
ability to finance in the debt markets and maintain adequate 
ser'l'ice, the Applicant needs an interim rate increase of 
S750,000. 

7. That hearings on the Applicant's general rate 
increase application ar e now scheduled for Ju ly 8, 1980. 
After allowing th e parties adequate time to file Fropose d 
orders, and after allowing the Commission time to evaluate 
the entire record in this case, a final order is not likely 
to be issued until Aagust 1980. During the interim period, 
ApFlicant•s f inancial condition is likely to continue to 
de teriorate unless it is afforded the requested relief. 

B. That the Applicant has shovn good cause to have the 
proposed rates be made effective immedia tely subject to 
refund, i nves·tigation, and hearings. 



320 GAS 

!VID!HCE AND CONCLUSIONS POB PlNDINGS OP PACT NO S. 1, 2, ABO 7

Tbe evidence for these findings is contained in the 
Teri tied applica·ticn and the Commission• s order Setting 
eearing . These findings are essentially informational, 
procedural, and juris dict ional in nature and were 

uncontested. 

EVID!lfC? AlfD CONCI.USIONS POR P'"!NDilfG OP FACT lfO. 3 

The evidence for this finding consists oft.he testimony of 
Co■pany witness Lohmann. 

!VID!JCE AND CCSCLUSIONS P'OR FINDING OP ?ACT 80. 4

The evidence for this finding consists oft.he testimony of 
Co■pany witness Lohmann. Witness Lohmann sta ted that in 
connection vith one major change produced by the curtailment 
tr acking adjustment the co■pany ha d failed to m ake an income 
adjustment to defer the repayment of approximately $280 ,000 
associated with heat sensitive customers. !fitness Lohmann 
further stated that disccvery ot this error resulted in an

intensified effort to seek rate relief at the earliest 
·possible time. The co■mission concludes that an error of 
this magnitude substantially impacts the net income· of a 
co■pany the size of !f.C . Gas Company. 

EVIDENCE AND COffCI.OSIONS P'OR FINDING OF ?ACT !fO. 5 

Co1pany witness C ampbell testified that because of present 
aconcmic conditions the Company expects to lose a 
substantial loa d (■ore than .s BCP) due to customers• 
curtailing production or switching to alternate fuels. In 
Ti.av of the economy and the recent developments in the oil 
■arkrts, the Commission concludes that the Company's 
estiirate of potential loss of load is reasonable. 

EVID!lfC! !ND CONCLUSIONS P'OR FINDINGS OP P'lCT BOS . 6 AND 8 

the evidence for these fin dings is embodied throughout the 
enti:re record, and particularly centered in the evidence and 
conclusions for findings of fact Nos. 3, 4, and S. It is of 
ut■ost importance to rea.lize that the Co1111issicn ha!! 
carefully contemplated the entire record before concluding 
that the interim rate increase should be allowed. It is 
only after being satis�ied that the Co mpany's evidence 
reflects dire need for interi• rate relief that the 
Commission is allowing interim relief . 

IT I S, TB?R!PORB, ORD!E!D as follovs: 

1. That an interi11 rate increase not to exceed !750,000 
be, and is hereby, approted subject to further investigation 
and hearing, and upon the condition that the Applicant file 
•-ith the Co■ aission an executed copy of the approTed 
andertaKing fora attached hereto as Exhibit 1. 
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2. That upon execution of the undertaking , the Company
implement the proposed rates in the filing, to be effective 
on service rendered cn-,or after the date of thi s Order. 

ISSUED BY ORDER 01" THE CO!!l!ISSIOK. 

This the �th day of April 1980-

(S!Al) 
KORTR CAROLINA UTILITIES COl'!l'!!SSION 
Sandra J. Webster, Chief Clerk 

.EXHIBIT l 

BEl'OiE THE NORTEi CABOLilfl UTUllI.ES COIUHSSIO!l 

In the Mat ter of 
Application of Pennsylvania 
& Southern Gas Co■pany for 
an Adjustment of Its Rates 
and Charges 

UKDERTA!tIKG BI PBRlfSllVAlfIA 
& SOUTH.ERK GAS CCl'!PAlfY 

Pennsylvania & Southarn �as Company (P&S) hereby 
undertakes to and vith the Commission for the benefit and 
protection of all persons, fir■s or corporati ons receiving 
fro■ P&S natural gas service of any class described in ra te 
schedules filed in the above captioned docket: 

(1) I.f the couission enters its order decla ring any rate
for any c�ss of sernce described in the proposed schedules 
of rates to be excessive, fixing a lover nte to be charged 
for such service and directing PtS to refund to its 
custc■ers, vho have paid such higher rate on bills rendered 
on and after April II, 1980, the excess of snch payments over 
the a mounts vhich vould have been paid had the rate oov in 
effect or the rate so fixed by the commission, vh.ichever 
such rate is higher, been applied, P&S vill make such refund 
to each such customer vithin such time and in such manner as 
the Co■mission shall prescribe by its Order, together vith 
interest at the rate of six percent per annum upon the 
amounts so collected by it fro■ such cus tcmer and so 
determined by the Co■■ission to be excessive fro■ the date 
of the collections of such amounts to the date of the ■aking 
of such refund; 

(2) The vord "Order," as ased in p�ragraph (1) above,
shall be deemed to mean an Order of the Co■■ission from 
which no appeal has been taken within the time allowed by 
law, o r  an order of the Commission which, upon such appeal, 
has been affirmed by final judgment, or an order of the 
Coa■issiou as modified by or pursuant to such final judgment 
apon such appeal; and 

(3) The approval by the Conission of this undertaking
s.hall not be a bar to the entry by the Commission in the 
above enti tled proceeding of a subs equent Order, otherwise 
lavful and vithin its authority, requiring l.>&S to file vith 
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the Coamission a t:ond with :1. surety approved by the 
Co mmission, or such other arrangement sati sfactory to the 
Commission, for the making of such refunds or other 
protection of customers of P&S to whom the above proposed 
increased rates are made applicable. 

This the __ day of April 1980. 

P!IMSYLVANIA & SOUTHER!f GAS CCl!PANY 

By: 

B!Pl», C0!lt'l!SSI0NRl!, C0NCUl!RI1'G. 
the principal opinion, although for 
explained here. 

I concur in the result of 
different reasons, as 

I agree that the evidence shows an emergency financial 
condition due to insufficient earning s of the Applicant to 
cover its interest charges. The insufficient earnings -would 
i■pair the ability of t he Applicant to continue  constructicn 
of extensions of service which are needed in the national 
in1erest, in order to reduce imported energy. I further 
agree that the emergency is so severe that it warrants 
interlocutory relief on the peculiar facts of this case. 
The primary cause of the insufficient earnings on the 
present record was �he unanticipa ted requiremen t for refund 
of !280,000 by the Applicant t o  its customers from funds 
that the Applicant mist akenly thought were available for 
such extensions of service. 

The amount of the emergency increase to be allowed, 
however, is a different issue. The decision t oday approves 
an interim increase in the full amount of the entire rate 
increase applied for in the general rate case: i.e.,
$750,000 of additional annual revenue. 

The reason for this separate concurring opin ion is that r

believe t hat the record in the case would have more 
appropriately supported a reduced interim increase. I do 
not telieve that anything should be authorized in an interi• 
rate order which has not been clearly established in the 
record. 

The Applicant's testimony vas that the principal immediate 
eaer�ency vas to produce earnings sufficient to satisfy its 
mo rtgage requirements of 2.5 times interest coYerage needed 
to secure additional financing. The fu ll S750,000 
additional annual reYenue will produce 3.11 times the 
interest coverage. A r evi ew of, the data indicates that an 
in.crease of approximately $650,000 additional annual reven ue 
vould produce earnings to meet the 2.5 times interest 
coverage and s atisfy the emergency. I recognize that the 
full S750,000 additional annual reYenue would prod uce 
earnin gs vhich are still within a projected reasonable 12 .S'.C 
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return on equity, but that determination is for the full 
he a ring and final decision in the docket. 

I believe that the commission has observed a presumpticn 
against interim incrEases by its strong efforts in the last 
three years to decide rate cases vithin a six months' pericd 
to reduce regulatory lag and eliminate the need for interim 
rate relief. 

This case presents a need for immediate relief, however, 
vhich would be thwaxted it the decision is not unanimo us. A 
dissent would make this decision a Recommended Order and 
cause delays in implementation vhich would not l=e jastified 
under the emergency conditions demonstrated. The gas 
heating season vill be over tor t he duration of this interim 
increase, and at least this reason for denying interim rate 
relie.f is not present. 

For these reasons I t.herefore concur in the result of th is 
Order, although as to the amount of the increase allowed, 
the concurrence is for reasons other than those stated in 
the principal opinicn. 
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DOCKET NO. G-3, SUB 9 5  

BEFORE THE NORTH CARO LIN A UTILITIES COMMISSION 

In the Matter or 

Application or Pennsylvania & Southern Gas ) ORDER 
Company (North Carolina Gas Service Division) ) GRANTING 
ror an Adjustment or Its Rates and Charges ) RATE 
Due to a General .. Rate Incre ase ) INCREASE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Wrenn Room, Rockingham Public Library, 

Re idsvi l l e  Branch, Re idsvi lle, North 
C ar ol i n a, Tu esday, July 8, 1 9 80, at 
11:00 a.m. 

Chairman Robert K. 
Commissioners A. 
Douglas P. Leary 

!Coger, 
Hartwe ll 

Presiding; 
Campbell 

and 
and 

For the Applicant: 

T. Carlton Younger, Jr., Brooks, Pierce,
McLendon, Humphrey and Leonard, Attorneys and 
C o u ns e l l ors at Law, P.O. Dr awe r u,

Greensboro, North Carolina 27402

Fo� the Public Staff: 

G. Clark Crampton, Start Attorney, Public
Statt - North Carolina Utilities Commission,
P.O. Box 991, Raleigh, North Carolina 27602
For: The Using and Consuming Public

BY THE COMMISSIO N: On February 25, 1980, Pennsylvania & 

Southern Gas Company, North Carolina Gas Service Division 
(Penn:osylvania & Southern, Applicant, or Company), riled an 
application with the Commi:os:osion tor authority to increa:ose 
it:os rate:os and charges in North Carolina by $750,000 in gross 
revenues applied to the 12 months ended December 31, 1979. 
At the same time of the general rate incre a:ose tiling, 
Penn:osylvania & Southern tiled an application tor an interim 
rate increase to be errective March 26, 1980. 

On March 24, 1980, the Commis:osion decl ared the 
application to be a general rate ca:ose pursu ant to 
G.S. 62-137, :osu:ospended the propo:osed increase tor up to 270 
day:os, established the test year to be the 12 month:os ended 
December 31, 1979, set the reque:ost tor interim rate relief 
tor investigation and hearing on March 31, 1980, and :-set the 
general rate ca:ose tor hearing on July 8 and 9, 1980. 

The hearing on the interim rate reque:ost came on a:os 
scheduled. In support or its application tor interim rate 
relier, the Company presented the te:ostimony or E.L. Lohmann, 
Executive Vice President, and Mar:oshall Campbell, Assi:ostant 
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Secretary. Following the interim hearing, the Commission 
issued an Order on April II, 1980, stating that the 
deterioration of the Company's financial condition would not 
be corrected until late July or August 1980 unless interim 
relief were granted . The Commission thus allowed the 
Company to adjust its rates to all customers on an interim 
basis by a uniform, across-the-board incre ase of 26.93 cents 
per iicf, subject to refund at interest of 6J per annum on 
any rates coll�cted in excess of those finally a pproved 
after the hearings scheduled in this docket on July 8 and 9, 
1980. Pursuant to this Order, Pennsylvania & Southern filed 
re vised rate schedules on April 8, 1980. 

O n  Hay 22, 1980, the Company filed supplemental data and 
information, including revised rate schedules and revised 
exhibits. Pennsylvania & Southern indicated that changed 
conditions faced by the Company required the Applicant to 
request an increase in revenues of $1,110, 000, on a uniform 
across-the-board incre ase in rates of' 43.50 cents per Hof. 

By Order dated Hay 28, 1980, the Commission acknowledged 
receipt of the supplemental information and required the 
Company to publish a revised Notice of its request. On 
Hay 30, 1980, the Commission issued an Amend ed Order 
requiring supplemental Notice in this docket modifying the 
average, annual charges which customers in Rate Schedule 101 
could expect to receive before and after the pr oposed 
increase. 

Notices of the request for interim relief, of the general 
rate request for permanent relief, and of the supplemental 
rate request were published in the Gre ensboro Daily �• 
��and/or Madison Messenger. 

The matter came on f or hearing in the Wrenn R o om, 
Rockingham Public Library, Reidsville branch, in the City of' 
Reidsville on July 8, 1980, at 11:00 a.m. The Company 
offered the testimony and exhibits of the following persons: 
James A Ciavardini, Rates Analyst of' Pennsylvania & Southern 
Gas Company, testified concerning the Company•s accounting 
exhibits, its operating revenues and expenses, rates of 
return during the test year, and the value of its property 
in North Carolina; E.L. Lohmann, Executive Vice President of 
Pennsylvania & Southern, testified concerning the Company's 
historical natural gas operations, its present level of' 
operations, the financial requirements of the Company, the 
cost of capital, the fair rate of return required by the 
Company, and the need of the Company to eliminate the 
Curtailment Tracking Adjustment (CTA). 

The Public Staff' offered the testimony of Eugene H. 
Curtis, Jr., Utilities Engineer, Gas Section of' the North 
Carolina Utilities Commission - Public Staff. Hr. Curtis 
presented testimony with regard to revenue calculations, 
gas supply and sales, the standard to 'oe used for billing, 
and the CTA. 
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No public witnesses testified at the hearings. 

Sased upon the verifi ed application and the exhibits 
attached here to , the prefiled testimony and exhibi ts, the 
testimony given during the course of the hearings, and the 
entire Commission record herein, the Commission now makes 
the following 

FINDINGS OF FACT 

1. That Pennsylvania & Southern Gas Company, North
Carolina Gas Service Division, is a Delaware corporation 
domesticated in the State o!' North Carolina and is a duly 
!'ranchised public utili ty provi ding natural gas service to 
i ts customers in its North Carolina service area. Applicant 
is properly be!'ore this Commission !'or a determination, 
pursuant to G.S. 62-133, o!' whether its proposed increased 
rates are just and reasonable, 

2. That Pennsylvania & Southern Gas Company, Nor th 
Carolina Gas Service Division, is provi ding reasonable a:-1d 
adequate natural gas service to its existing customers in 
North Carolina. 

3. That the test period set by the Commission in this 
proceeding is the 12 months ended December 31, 1979, 

4. That the reasonable original cost o!' Pennsylvania &

Southern Gas Company's investment in property used and 
use!'ul in provi ding gas service to its customers in North 
Carolina is $4,115,450, which sum includes gas plant in 
service o!' $6,166,687 less accumulated depreciation o!' 
$2,395,663 and accumulated de!'erred income taxes of $386,644 
plus a working capi tal allowance of $731,070. 

5, That the appropriate level o!' test year operating 
revenues o!' Pennsylvania & Southern af ter accounting, pro 
!'orma, and end-o!'-period adjustments is $9,225,851 under 
present rates and after consideration of the Company's 
proposed revenue increase would have been $10,335,851. 

6. That the approximate operating revenue deduc tions
a!'ter accounting and pro !'orma adjustments !'or the test 
period are $9,310,097, including depreciation expense of 
$169,277, 

7. Tllat the !'air and reasonable rate of return which
Pennsylvania & Southern should have the oppor tunity to 
achieve on the net original cost o!' its Nortll Carolina 
investment is 9,77% which consists o!' a return of 12.55% on 
the stockllolder's equi ty componen t o!' tile Comp any's 
investment. 

8. That in order to earn tile rate of return found !'air
by tile Commission, Pennsylvania & Soutllern should be allowed 
to increase its rates and charges so as to produce an 
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increase in operating revenues of $1,041,787, annually, 
based on operations during the test year. 

9, That the Curtailmen t  T racking A djustmen t (CT A )  
should be eliminated from the present rate structure of the 
Co:upany. 

10. That the rate structure and u.se of therm billing as 
pr oposed by tlt e Public Sta r r  for the Comp any, an d as 
approved herein, are just and reaso nable and do not 
dis criminate among the various classe.s or customers of 
Pennsylvania & Southern and does not discriminate between 
customers within the various clas.se.s of customers. 

11. That the rate structure and rates proposed by the
Public Starr are round to be just and reaso nable and 
appropriate for u.se herein. To the extent that the rates 
propo.sed by the Company in it.s application ex ceed the rates 
approved herein, such request cannot be held to be 
reasonable since such pr oposed t ar·irfs w oul d pr oduce 
revenues in excess or those determined to be just and 
reasonable herein. The rate schedules proposed by the 
Company are therefore disapproved and disallowed. 

1 2. That the amount or any demand charge credit.s should 
be added to A ccount 253, and that such funds so credited to 
that account be returned to cu.stomers at least annually by a 
reduction in rates to the then exi.sting customers of the 
Company. 

EVIDENCE AND CONCLUS IONS FOR FINDINGS OF FACT NOS, 1-3 

The eviden ce for these findings is cor rtained in the 
verified application, the Commission Order Setting Hearing, 
and the testimony given at the hearing. These findings are 
essentially informational, procedural, and juris dictional in 
nature and were, for the most part, uncon tested. 

EVIDENCE AND CONCLUS IONS FOR FINDING OF FACT NO. 4 

The verified Petition or the Company, Exhibits 3, 4, 5, 
6, Revised Exhibit 7 (page 2 or 6), and Exhibit 1 1  (attached 
to the supplemental testimony or Mr. Ciavardini) set for th 
the method and amounts u.sed by Pennsylvania & Southern to 
determine its original cost rate ba.se including an allowance 
for working capital. Company witne.ss Ciavardini presen ted 
the derivation or these amounts. Since no conflicting 
testimony or evidence was offered by any party or witness, 
the Commi.ssion conclu des tbat the proper amount of rate base 
to be used in this proceeding is $4,210,674, prior to tbe 
proposed increa.se and $4,115,450 after tbe increase. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

Company witness Ciavardini presented testimony concerning 
end-of-period gros.s operating revenues under present rates 
and under the Company's proposed rates. Mr. Ciavardini 
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testified that the end-of-period level or operating revenues 
under present rates was $8,566,00 1 and that under the rates 
proposed by the Company operating revenues were $9,676,001 
based on the level of volumes and the rate design proposed 
by the Company. 

Public Starr witness Curtis presented testimony 
indicating that the reasonable level or end-of-period sales 
volumes exceeded' the amount proposed by the Company. Based 
on the volumes proposed by the Public Staff, witness Curtis 
calculated the end-or-perio d level or revenues to be 
$9,225,851 under present rates. After consi deration of 
various rate schedule proposals of the Public Staff, witness 
Curtis calculated operating revenues under proposed rates to 
be $10,267,638. 

The Commis sion conclu des that the level of volumes 
propo sed by the Public Staff are reasonable and, 
consequently, that operating revenues under present rates 
of $9,225,851 are appropriate for use herein, 

EVIDENCE AND CONCLUSI ONS FOR FINDING OF FACT NO, 6 

Company witness Ciavardini presented to the Commission 
the Applicant's end-of-period operating revenue deductions 
as set forth in Revised Exhibit 7 or the Petition and 
offered calculations in Exhibit 11 or revenue deductions 
based upon the volumes proposed by the Public Starr. No 
conflicting evi dence was presented by any party or witn�ss. 
Therefore, since the Commission has accepted the volumes 
proposed by the Public Starr, the Commission adopts, for 
purposes or calculating the fair and reasonable rates or 
return, operating revenue deductions of $9,310 ,097, 
inclu ding a deduction for depreciation expense of $169,277, 

EVI DENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 7 

The evi dence for this finding was presented in the 
testimony or Company witnesses Lohmann and Ciavardini, 

C ompany witness Ciavar dini testified that under present 
rates after consideration or accounting, pro forma, and 
en d-of-period a djustment:s, the Company was earning a 
negative return or 2,70S on rate base and a negative return 
of' 11 .22J on the common equity portion or it:s inve:stment 
ba:sed on Company propo:sed volumes. Mr. Ciavardini f'urther 
testified that ba:sed on the Public Staff' 's proposed volumes 
the Company was earning a negative 2.0J return on rate base 
under the rate:s pre:sently in eff'ect. 

Revised Exhibit 7 or the Petition, identiried by Company 
witne:ss Ciavardini, showed that the rate or return requested 
by the Company, inclu ding all adJustment:s made by the 
Company was 9.83J on rate base. U:sing the income f'igures set 
f'orth in Revised Exhibit 7, Company witness Ciavardini 
showed that the rate or return on common equity for the 
Company woul d be 12,66S as set f'orth in Revi:sed Exhibit 10. 
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Exhibit 1 1, also identified by Company witness Ciavardini, 
showed that rates of return of 9.77j on rate base and 12.55S 
on common equity were produced using the volumes and rate 
st ructure proposed by the Public Staff. 

Company witness Lohmann testified that the Company's 
current rate of return was insufficient to satis fy the 
tests of G.S. 62-133(b )( 4). Mr. Lohmann further stated that 
based upon the Aeeds of similar gas utilities, he believes 
that a rate of' return of 15S on common equity is 
appr opr iate. Nevertheless, he state d that the revenue 
request of $1,110,000 should provide the immediate rate of 
return assistance required by the Company. Company witness 
Ciavardini stated that the increases of $1,110,000 requested 
by the Company and the $1,041,787 proposed by the Public 
Staff were comparable and would produce essentially the same 
result. 

The Commission concludes that Pennsylvania & Southern 
should have the opportunity to earn a retu r n  of 
approximately 9.77j on its North Carolina property used and 
usef'ul in rendering gas ut ility service as determi ned 
hereinabove. Such a rate of return will produce a return on 
common equity of approximately 12.55S. The Commis sion 
concludes that these rates of return will be suff'icient to 
produce a fair profit for the Company· s s to c khol ders, to 
maintain its facilities and service in accor dance with the 
reasonable requirements of its customers, and to compete in 
the market for capital funds on reasonable terms. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

Based upon the Commission's previous findings and 
conclusions, the Commission concludes that Pennsylvania & 
Southern should be allowed to increase its rates and charges 
by $1,041,787 in order to achieve the rates of return 
previously determined to be just and reasonable. Such 
increase in rates is consistent with the voluntary wage and 
price guidelines as promulgated by the Pre::ident's Council 
on Wage and Price Stability. 

The following schedules summarize the gross revenues and 
r ates of return which the Company should have a reasonable 
opportunity to achieve based upon the increases approved 
herein. Such schedules illustrating the Company's gross 
revenue requirements, incor porate the findings and 
conclusions heretofore and herein made by the Commission. 
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SCHEDUL E I 
PENNSYLVANIA & SOUTHERN GAS COMPANY 

NORTH CAROLINA DIVISION 
STATEMENT OF RETURN 

Twelve months ended December 31, 1979 

Present 
Rates 

Operating Reven�es $912251851

Operating Revenue 

Deductions 
Cost or natural 
gas 
Operations and 
maintenance 
Depreciation 
General taxes 

Total operating 
revenue deductions 
before income 
taxes 

Income taxes: 

State income 

7,725,855 

1,001,470 
169,277 
640,255 

9,536,857 

taxes (31,159) 
Federal income 

taxes (252,516) 
DeTerred accelerated 

depreciation 36,201 
Deterred investment 

credit 30,209 
Amortized investment 

credit (9,495) 
Total operating 

revenue deductions 9,3101097
Net operating 

income $ (84,246)

Increase 
Approved 

$1,041,787 

20,820 

62,507 

83,327 

57,508 

414,438 

555,273 

After 
Increase 
Approved 

$10,267,638 

7,725,855 

1,022,290 
169,277 
702,762 

9,620,184 

26,349 

161,9 22 

36 , 20 1 

30,209 

9,865,370 

$ 402,268
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SCHEDULE II 
PENNSYLVANIA & SOUTHERN GAS COMPANY 

NORTH CAROi.INA DIVISION 
STAT EMENT OF RET URN 

Twelve months ended December 31, 1979 

Investment in gas 
plant 

I.ess: Accumulated 
depreciation 
Accumulated 
det'erred 

income taxes
Net plant in service

Allowance t'or working 
capital 

Materials and 
supplies 

Cash 1/8 ot' O&M 
expense plus minimum 
bank balances 

I. ess: Tax accruals and
customer deposits 

Total allowance t'or 
working capital 

Rate base 

Rate ot' return 

Present 

Rates 

$6,166,687 

2,395,663 

386,644 
3,384,380 

766,733 

181,055 

121,494 

826,294 

!412101674

(2.0J) 

Increase 
Approved 

2,603 

97,827 

(95,224) 
$(95.224) 

331 

After 
Increase 
Approved 

$6,166,687 

2,395,663 

386,644 
3,384.380 

766,733 

183,658 

219,321 

7 3 1 z 07 0 
$4 I 115 I 450 

9. 77S
-
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EVI DENCE AND CONCLUSI ONS FOR FINDING OF FACT NO, 9 

Company witness Lohmann testified that the Curtailment 
Tracking Adjustment (CTA) was adopted f'or th'e Company in 
Docket No. G-3, Su?J 58, and has been modified on various 
occasions since its adoption. Mr. Lohmann stated that the 
CTA wa.s initiated for the purpose of stabilizing the base 
period margin (ga.s sales revenue less cost of ga.s and gr oss 
receipts taxes). which was subject to variation due to 
changes in the gas supplies available to Pennsyl vania & 
Southern because of curtailment. A.s a result of' recent 
actions by the Federal Energy Regulator y Commi.s.sion and an 
improvement in the ga.s supply situation of Transcontinental 
Gas Pipe Line Cor poration (Transco) it appear s that 
fluctuations in future gas supplies will not be as severe. 

Company wi tne.ss Lohmann further testified that while the 
C'!'A had been beneficial to the Company and its customer-s 
during the dr-amatic .suppl y fluctuations previously 
experienced by the Company, the perceived stabilization of 
ga.s supplies fr om Transco all owed the rem oval or the 
mechanism at this time. Public Staff witness Curtis stated 
that it was the opinion of the Public Starr that volumes had 
sufficiently stabilized so as to allow the removal or the 
CTA, 

While the Company and the Public Staff' did not differ 
with regard to the elimination or llhe CTA, the parties 
differed substantially as to the effect of t.he pr oposed 
elimination. Public Starr witness Curtis stated that if' the 
Company had undercollected funds pursuant to the CTA that 
the Company could not secure such funds in a true-up or the 
account. The Company strongly objected to this conclusion. 

The Commission concludes that it cannot render a decision 
with regard to whether there should be a true-up of the CTA, 
and, it' so, the method and form of it until figures showing 
an undercollection or overcollection are filed. The 
Commission further concludes that the CTA shoul d be 
eliminated and that the Company should file a pr oposed 
true-up within �5 days or the issuance of this Order. 
However, in is11uing this Order, the Commis11ion expre11sly 
re11erves the right to later determine whether a true-up will 
be ordered and, it' 110, the amount and method or any such 
true-up. 

EVIDENCE AND CONCLUSI ONS FOR FINDINGS �F FACT NOS, 10 AND 11 

Public Staff witne1111 Curtis pre11ented calculations or 
rate11 and revenue11 ba11ed upon volume11 for the 12 months 
ended December 31, 1979, a11 modified by infor mation supplied 
by the Company and cu11tomer11 or the Company as to future 
11ale11 of natural ga11. Company witnes11e11 Lohmann and 
Ciavardini que11tioned the ability or the Company to make 
all future sales 11et forth by the Public Staff and stated 
that they preferred the pre11ent rate structure or the 
Company. 
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Public Starr witness Curtis proposed changes in the rate 
structure of' the Company which can be summarized as f'ollows: 

a. Consolidation 2.£ Rate Schedules 102 (Commercial and 
School Service Ratel and201 ( IndustrW Service Rat;;-:
This change would---;Iiplif'y therate struc ture of' the Company 
t o  pr ovi de one general rate for all c ommer cial and 
industrial acccunts. Although this change combines two 
separate pr iority classif'i cations, the pre sent supply 
situation indicates that the probability or curtailment 
between the categories is not substantial enough to Justify 
separate rate treatment of' these customers. 

b. Addition tl !. Facilities Charge ll !!!!, Schedules 
l.Q.l, _fil, l.Q.1, !Qi,� 206. The existing rate structure
or the Company provides f'or the payment or minimum bills in 
conJunction with natural gas usage. The pr oposal orrered 
by Publi c Starr witness Curtis provided that a monthly 
f'acilities charge be placed on customers of' Pennsylvania & 
Southern in the f'ollowing rate classes with the amounts 
noted: Schedule 101 - $4.00; Schedule 102 - $7.50; Schedule 
103 $8.00; Schedule 205 - $50.00; and Schedule 206 -
$50.00. 

c. Change tl Designation 2.£ Volume Standar d. This 
change would convert the measurement of' volumes sold by the 
Company f'rom a standard of' one hundred cubit f'eet to having 
sales and billings based on a therm as a heating unit. 
Public Staf'f' witness Cur tis has used a conversion factor in 
his calculations of' 1.03 therms equal to one hundred cubit 
f eet or natural gas. 

The Commission concludes that the revised rate str ucture 
presented in public Starr witness Cur tis• testimony is Just 
and reasonable and that the rates appr oved in this 
proceeding should be based on this revised rate structure. 
The Commission further concludes that the rates set t'orth 
in Curtis Exhibit EHC-1 (Rev.) reflect the revenue increase 
approved herein. The Commission concludes that the rates 
pr oposed in Curtis Exhibit EHC-1 (Rev.) incorporate the 
required adjustments approved by this Commission in this 
pr oceeding subject to being subsequent ly increased or 
decreased by the exploration surcharge ot' the Company, 
relevant purchase gas adjustments subsequent to March 31, 
1980, and existing PGA rate reductions. The Commission thus 
concludes that the rates proposed by Public Starr witness 
Curtis are just and reasonable and should be adopted as the 
base rates ot' Pennsylvania & Southern. 

EVIDENCE AND CONCLUSIONS F OR FINDING OF FACT NO. 12 

Public Starr witness Curtis presented testimony as to the 
method used by the Company to determine its revised cost of' 
gas based upon modit'ied procedures instituted by Transco. 
The improved supply situation of' Transco was commented upon 
by Company witness Lohmann. Company .. witness Ciavardini 
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testified that the use or the PGA mechanism was not the 
exclusive method f'or distributing the demand charge credits 
and that Account No. 253 could be used f'or such a purpose. 
The Commission concludes that the PGA mechanism should not 
be immediately complicated by amounts paid or disbursed as 
demand charge credits and that the Company should place 
those amounts in Account No. 253 t'or at least annual 
distribution to the existing customers ot' Pennsylvania & 
Southern. Neve�theless, the Commission reserves the right 
and authority to direct that runds held in Account No. 253 
received as demand charge credits be distributed at a later 
time through rate reduction which could include some rate 
reduction or a PGA filing. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the base rates set f'orth in column (2) or 
Exhibit A attached hereto are designed to produce additional 
annual gr oss revenues or $1,041,787 tor Pennsylvania & 
Southern Gas Company and are hereby approved. These rates 
have been modified to account t'or a past PGA reduction as 
shown in column (4) of' Exhibit A. The appr opriate rates 
t'or the Company following the issuance of' this Or der will 
therefore be the net rates set t'orth and shown in column 
(5) ot' Exhibit A. 

2. That Pennsylvania & Southern Ga s Company tile 
sch edules or rates and charges, in accor dance with 
paragraph 1 ot' this Order and Exhibit A attached hereto, 
w hich reflect the increases in rates and the adjustments 
approved herein. That upon one day's notice such rates 
shall become effective on service rendered. 

3. That effective as or the date or this Order the 
Curtailment Tracking Adjustment (CTA) no longer be applied 
t o  the rates or Pennsylvania & Southern Gas Company; 
however, not later than 45 days at'ter the et'f'ective date or 
this Order, the Company shall file a proposed true-up or the 
CTA implemented in Docket No. G-5, Sub 76. To the extent 
that an over- or undercollection is shown by such proposed 
true-up, the Commission specifically reserves the power and 
author ity to determine whether there shall be a true-up 
and, it' so, the amount and method or any true-up or the 
CTA, 

4. That until the next general rate case order is 
issued by this Commission ror Pennsylvania & Southern Gas 
Company, said Company shall transfer all demand charge 
credits received from Transco to Account No. 253 and shall 
return all such credits to its customers by tiling at least 
annually a motion in this docket requesting a reduction in 
its rates and charges so as to return any credits to its 
then existing customers. The Commission specifically 
reserves the power and authority to modify the method or 
returning any demand charge credits to customers or the 
Company. 
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5, That Pennsylvania & Southern Gas Company notify its 
customers concerning the effect of the rate increase granted 
herein by appropriate bill insert along with the next bill 
sent to each customer after the date of this Order. 

6. That the undertaking by Pennsylvania & Southern Gas
C ompany f'iled on April 9, 1980, in conection with the Order 
of this Commission dated Apr il 4, 1980, granting the 
C ompany interim. rate relief in this docket, is hereby 
discharged. 

ISSUED BY ORDER OF THE COMM ISSION. 
This the 29th day or July 1980. 

NORTH CAROLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief' Clerk 

NOTE: For Exhibit A, see the official Order in the office 
of' Chief' Clerk. 
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DOCKET NO. G-9, SUB 198 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Piedmont Natural Gas 
Company, Inc., for an Adjustment of 
Its Rates and Charges to Track 
Supplier Increas·es 

ORDER ESTABLISHING 
PROCEDURE FOR REFUND 
OF STORAGE 
APPRECIATION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The ·Commission Hearing Room, 2nd Floor, Dobbs 
Building, 430 North Salisbury Street, Raleigh, 
North Carolina, on August 4 and August 7, 1980 

Commissioner Edward B. Hipp, �residing: and 
Commissioners Sarah Lindsay Tate, John w. 

Winters, and A. Hartwell Campbell 

For the Applicant: 

Brooks, Pierce, McLendon, 
Attorneys at Law, P.O. 
North Carolina 27402 

Jerry W. Amos, 
Humphrey & Leonard, 
Drawer u, Greensboro, 
For: Piedmont Natural Gas Company, Inc. 

For the Public Staff: 

Robert F. Page, Staff Attorney, Public Staff -
North Carolina Utilities Commission, P.O. Box 
991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On January 31, 1980, Piedmont Natural 
Gas Company, Inc. (Piedmont, Company, or Applicant), filed 
an application with the Commission seeking to increase its 
rates and charges to North Carolina retail customers, 
pursuant to G.S. 62-133 (f), in order to recover an increase 
in the wholesale costs of gas purchased by Piedmont from its 
suppliers. 

By Order dated February 27, 1980, this Commission found 
that Piedmont's wholesale cost of gas increased by 
$21,703,502 (including gross receipts taxes of $1,302,210) 
annually effective March l, 1980, and that Piedmont should 
increase its rates by 49.51 cents per dekatherm in order to 
recover this increase. In addition, this Commission found 
that Piedmont would experience an. inventory appreciation 
estimated at $956,744, computed by multiplying the estimated 
amount of gas in inventory for North Carolina at March 1, 
1980 (1,932,426 dekatherms), by the 49.51 cents per 
dekatherm increase approved effective March 1, 1980. 
Piedmont was ordered to reduce its rates by 2.18 cents per 
dekatherm until such time as it refunded the actual 
inventory appreciation. Piedmont's request that the refund 
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be reduced to offset costs associated with the appreciated 
inventory was deferred by this Commission. 

On July 22, 1980, Piedmont filed a motion requesting that 
this docket �e set for hearing. The motion was placed on 
the agenda for the Staff Conference for August 5, 1980. 
After hearing arguments of counsel for Piedmont and the 
Public Staff, the matter was set for hear,ing beginning at 
2:00 p.m., on August 4, 1980. At the conclusion of the 
hearing on August 4, 1980, the hearing was continued until 
August 7, 1980. 

At the hearings, the Company offered the testimony of its 
President, John H. Maxheim and its Senior Vice-President of 
Finance, Everett C. Hinson. The Public Staff offered the 
testimony of Eugene H. Curtis, Public Staff Natural Gas 
Engineer, and Donald E. Daniel, Assistant Director of Public 
Staff's Accounting Division. 

At the conclusion of the hearing on August 7, 1980, the 
parties agreed to proceed with oral arguments and to waive 
the filing of briefs. The parties further agreed to file 
proposed orders or findings of fact and conclusions on or 
before August 15, 1980. On August 15, 1980, proposed orders 
were filed by both Piedmont and the Public Staff. 

Based upon a careful consideration of the application, the 
evidence adduced at the hearing, and the entire record in 
this proceeding, the Commission makes the following 

FINDINGS OF FACT 

1. That Piedmont Natural Gas Company, Inc., is a public
utility as defined by G.S. 62-3(23)a.2. and, as such, is 
subject to the jurisdiction of this Commission with regard 
to matters affecting its rates and service practices. 

2. That Piedmont is properly before the Commission,
pursuant to G.S. 62-133(f), with an application for approval 
to track a supplier increase in the wholesale cost of gas. 

3. That the increase in cost of gas applicable to stored
volumes must be considered to ensure that the Company 
recovers no more than its increased cost of gas. 

4. That Piedmont's decisions concerning the purchase and
storage of natural gas for later sale should be based upon 
its reasonable operating conditions and anticipated future 
demand level by customers. 

5. That no rate of return or capital carrying charges on
inventory appreciation should be included in the calculation 
of a Purchased Gas Adjustment pursuant to G.S. 62-133(f). 

6. That
dekatherms 

Piedmont's proposal 
as base storage in the 

to exclude 
c•lculation 

770,200 
of the 
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increase in cost of gas to be recovered on stored volumes is 
reasonable. 

7. That an accounting for the increased cost of gas
recovery on stored volumes should be made in each subsequent 
PGA application. 

8. That Pie.dmont should for financial and rate-making
purposes modify its basis of stating inventories. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 AND 2 

The evidence for these findings is contained in the 
Company's verified Application and the exhibits attached 
thereto, the testimony of Company witnesses Maxheim and 
Hinson and G.S. 62-l33(f). These findings are essentially 
procedural and jurisdictional in nature and were not 
contested. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

If Piedmont were permitted to place a PGA surcharge on all 
gas volumes sold on and after the effective date of an 
increase in .rates from its wholesale supplier Transco, in an 
amount equal to the Transco increase plus the related gross 
receipts tax, without the Commission having factored into 
Piedmont's rates the revenue impact of the PGA surcharge on 
volumes of gas then held in storage (inventory) to be sold 
subsequently, Piedmont would receive substantial be�efits 
beyond those contemplated by G.S. 62-133(f). Such benefits 
would accrue to Piedmont by virtue of the fact that a 
surcharge would be collected on volumes of gas held in 
storage by Piedmont at the time of the Transco rate increase 
when such volumes are sold, notwithstanding the fact that 
the purchase price of such volumes was not subject to, and 
thus was not affected by, the Transco increase{s). 

In its Order in. this docket dated February 27, 1980, the 
Commission stated: 

The Commission concludes upon filing by Piedmont and upon 
recommendation of the Public Staff, that this refund is 
appropriate and should be utilized in offsetting the PGA 
increment until the dollars attributable are returned. 

Additionally, the Commission found in its Orders in both 
Public Service Company of North Carolina, Inc., Docket No. 
G-5, Sub 151, and Pennsylvania & Southern Gas Company,
Docket No. G-3, Sub 93, that the Purchased Gas Adjustment
Rate should include a decrement to recognize the excess
recovery of cost of gas on stored volumes.

Based on the above, and the record as a whole, the 
Commission concludes that a decrement to recognize the 
increased cost of gas recovered through the sale of stored 
volumes must be included in Piedmont.' s Purchased Gas 
Adjustment Rate to preclude any overrecovery of the increase 



RATES 339 

in cost of gas, The Commission must, however, determine the 
appropriate level of volumes which will be ultimately 
removed from storage by Piedmont for sale to its customers 
prospectively. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

Piedmont Natural Gas Company, Inc., by virtue of its 
duties and obli�ations as a public utility, is mandated to 
serve its customers in its franchised service territory at 
the lowest possible cost. In so doing, Piedmont should, of 
its own accord, buy gas at the cheapest possible rate and 
pass this lower cost along to its customers in the Company's 
filed tariff rates. Since it is the intention of this 
Commission to allow Piedmont a reasonable rate of return on 
its investment in public utility property in its basic rates 
and charges and to allow the Company to recover increases in 
wholesale gas cost imposed by suppliers, to the extent of 
purchases occurring after the date of the supplier increase, 
the Commission concludes that Piedmont's decisions 
concerning the purchase and storage of gas for later sale 
should be made based upon its reasonable operating 
conditions and the anticipated future demand level by 
customers. 

EVIDENCE ANO CONCLUSIONS FOR FINDING OF FACT NO. 5 

In its Order dated February 27, 1980, in this docket the 
Commission concluded that a decision on the .45 cent per 
dekatherm increase relating to a return on inventory should 
be deferred pending a decision in Docket Nos. G-5, Sub 151, 
and G-3, Sub 93, 

In both of those dockets the Commission concluded that: 

•.• an application under G.S. 62-133(f) is not the proper 
vehicle through which to recover every element of cost of 
service; only wholesale cost of gas charges ·can be 
recovered under its provisions. Therefore, the Commission 
concludes that any increase in the allowance for working 
capital or any other element of cost of service (other 
than cost of gas) must be considered in the context of a 
general rate case and not in a G.S. 62-133(f) proceeding. 

Based on the above, the Commission concludes that no rate 
of return or capital carrying charges should be included 
in the calculation of a Purchased Gas Adjustment Rate. 

The issue on rate of return on inventory in this 
proceeding is identical to the rate of return on inventory 
issue in Docket Nos. G-5, Sub 151, and G-3, Sub 93. 

Based on the testimony, exhibits, and the entire record in 
this docket and consistent with the Commission's decisions 
in Public Service Company of North Carolina, Inc., Docket 
No. G-5, Sub 151, and Pennsylvania & Southern Gas Company, 
Docket No. G-3, Sub 93, the Commission concludes that no 
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rate of return or capital carrying charges should be 
included in the calculation of a Purchased Gas Adjustment 
Rate. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

The issue in dispute is the volume that should be used in 
calculating the Jnventory storage appreciation. The Public 
Staff contends that Piedmont should refund $956,744, 
computed by multiplying the estimated amount of gas in North 
Carolina inventory at March l, 1980 (1,932,426 dekatherms), 
by the 49.51 cents per dekatherm approved to be effective 
March l, 1980. Piedmont contends that the appreciation in 
the value ,of the inventory is no different from the 
appreciation in the value of any other utility property and 
that no refund should be required. During the hearing on 
August 7, 1980, Piedmont proposed to refund to its customers 
an amount determined by multiplying the amount of gas in 
inventory at March l, 1980, minus an amount considered as 
•base storage,• in other words, an amount that will remain
in storage indefinitely. Piedmont contends that it must at 
all times maintain an inventory balance of 770,200 
·dekatherms for North Carolina, and thus it will receive no
benefit from any inventory apprecia·tion imputed to this
minimum inventory since it will never be sold. Therefore,
Piedmont contends that any refund calculated due to storage
appreciation should exclude this minimum volume.

Public Staff witness Daniel testified that the Company 
would recover all of the cost of gas even though a base 
level of storage was maintained. Witness Daniel testified 
that, assuming 10,000,000 dekatherms in storage at November 
l, 1980, the Company will have withdrawn and sold 10,000,000 
dekatherms of gas no later than March 31, 1982. In other 
words, the Public Staff contends that the question raised by 
the Company is essentially one of timing; when shall 
Piedmont be allowed to recover its costs associated with gas 
injected into storage inventory? The Public Staff contends 
that costs should be recovered when the gas is sold. Thus, 
the Public Staff asserts that no base level of storage 
should be excluded from the calculation of the cost of gas 
to be recovered from stored volumes. 

The Commission concludes that if Piedmont does, in fact, 
maintain a minimum level of storage, one cannot say which 
molecules of gas flow in and out. Thus, the pertinent fact 
is that there is always some minimum level of stored volumes 
on which Piedmont cannot receive any benefit from storage 
appreciation because said volumes are not sold. The 
Commission concludes that the just and reasonable treatment 
of such storage volume that will not be sold is to exclude 
such storage volume from the calculation of a refund due to 
storage appreciation. The Commission further concludes that 
the volume of this minimum inventory balance should be 
frozen as of the effective date of this new policy and that 
the same value of the volumes considere4. as minimum storage 
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should be maintained in all future proceedings, both PGA 
proceedings and general rate cases. 

The Commission recognizes that its decision to exclude 
Piedmont's minimum inventory balance of 770,200 dekatherms 
when calculating the Company's level of inventory 
appreciation stands in direct contrast to the decision 
heretofore mada, by the Commission in its Order in this 
docket dated February 27, 1980. The Commission notes, 
however, that the exact issue now being addressed was not 
specifically in controversy at the time the Commission 
entered its original Order in this docket on February 27, 
1980. In fact, such issue was not raised for consideration 
in this docket by either Piedmont or the Pubiic Staff prior 
to the hearing on August 7, 1980. The Commission further 
recognizes that the decision to exclude Piedmont's minimum 
inventory balance when calculating the Company's level of 
inventory appreciation differs in principle from one portion 
of the decision heretofore made and entered by a panel of 
three Commissioners in Docket No. G-5, Sub 151, concerning 
inventory appreciation in a PGA case. The three 
Commissioners who heard and decided the case in Docket No. 
G-5, Sub 151, have fully participated in deciding the issues
which have been presented for decision in the instant case.
Therefore, to the extent that the Orders heretofore entered
on February 27, 1980, by the Commission in Docket No. G-5,
Sub 151, and in this docket are inconsistent herewith, the
rule of this case supercedes the rule of said prior
decisions.

The Commission now believes, after a thorough review of 
the entire record in this proceeding, that Piedmont should 
be permitted to exclude an inventory balance of 770,200 
dekatherms when calculating the Company's level of inventory 
appreciation. It is the further opinion of the Commission 
that any other natural gas distributing company in this 
State which is able to justify and document a need to 
maintain a minimum inventory balance due to reasons related 
to safety and operational efficiency should also be 
permitted to exclude its minimum inventory balance when 
calculating the applicable level of inventory appreciation 
in a G.S. 62-133(f) proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

In its determination of the appropriate PGA surcharge, the 
Commission has found it proper to consider both the revenue 
impact of the PGA surcharge on volumes held in storage to be 
sold subsequently and to recognize a base level of storage 
which will not ultimately be sold to customers due to 
operational constraints. The PGA surcharge determination by 
necessity involves the use of estimation with regard to 
storage volumes and sales volumes. Therefore, it will be 
necessary to have a continuing accounting to determine that 
the cumulative recovery of cost of gas on stored volumes has 
been properly passed through to the customers. 
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Accordingly, the Commission concludes that an accounting 
for the disposition of the recovery of cost of gas on stored 
volumes should be made in each of Piedmont's subsequent PGA 
filings. It is the Commission's opinion that normally any 
remaining balance from a prior PGA should be •rolled over• 
into the next PGA. However, in this instance, the 
Commission finds that to the extent that the cumulative 
amount of the reJund or PGA decrement of 2.18 cents per 
dekatherm ordered by the Commission in this docket on 
February 27, 1980, is equivalent to or greater than $575,418 
(estimated March 1 storage of 1,932,426 dekatherms minus 
base storage of 770,200 dekatherms times the PGA increment 
of 49.51 cents per dekatherm) no such "roll over• will be 
appropriate, as the Commission is of the opinion that an 
adjustment to recognize a base level of storage should be 
made on a prospective basis only, and any refunds resulting 
from the 2.18 cents per dekatherm decrement ordered February 
27, 1980, made in excess of $575,418 by Piedmont should not 
be placed in a deferred account for consideration in a 
subsequent rate proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

Piedmont currently employs an average cost of gas 
technique in pricing gas out of its storage facilities 
(inventory) when gas is removed for sale to its customers. 
While such costing methodology may imply the physical 
comingling of gas held in storage, such methodology is not 
intended and does not track the actual physical flow of 
molecules of gas, but rather is intend�d to be used as a 
basis for calculating the cost of gas sold for use in the 
determination of periodic income or loss. Therefore, 
inconsistency in the selection or employment of an inventory 
pricing technique, particulatly during periods of rapidly 
changing prices, will improperly affect the determination of 
periodic income or loss. 

Fundamental financial accounting standards have long 
recognized that 

••• because of the common use and importance of periodic 
statements, a procedure adopted for the treatment of 
inventory items should be consistently applied in order 
that the results reported may be fairly allocated as 
between years. A change of such basis may have an 
important effect upon the interpretation of the financial 
statements both before and after that change, and a full 
disclosure of its nature and of its effect upon income 
should be made, if material. 

The Commission has carefully considered the foregoing and 
concludes that, if a certain voiume of gas is excluded as in 
Piedmont's case from the calc;,olation of the average cost of 
gas removed from storage and sold, such action results in a 
change in the basis of �ating inventories and thus would 
result in a change in peri•odic income or loss. However, the 
Commission also recognizes that Piedmont 1s constrained from 
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removing approximately one Bcf of gas from storage (of which 
770,200 dekatherms are allocated to North Carolina) due to 
certain operational constraints. Therefore, it would be 
unfair to Piedmont to assume for purposes of this proceeding 
that it will eventually sell all gas held in storage when 
the Commission finds the greater weight of the evidence of 
record to be to the contrary. 

The Commission· concludes in Finding of Fact No. 6 that all 
gas held in storage by Piedmont which will not be removed 
because of operational constraints should not be included in 
the calculation of the revenue impact of the PGA surcharge 
on volumes of gas held in storage. Consequently, the 
Commission concludes that Piedmont should be · required for 
financial reporting and rate-making purposes to modify its 
basis of stating inventories and all related cost, e.g., its 
cost of gas sold, in a manner so as to reflect the impact of 
the Commission's decision with respect thereto. 

IT IS, THEREFORE, ORDERED as follows: 

l. That effective September l, 1980, the PGA decrement
of 2.18 cents per dekatherm ordered by the Commission on 
February 27, 1980, shall be terminated and to the extent 
that the cumulative amount of such PGA decrement previously 
refunded to Piedmont's customers is equivalent to or exceeds 
$575,418 no remaining balance shall be considered in 
calculation of the next PGA adjustment or placed in a 
deferred account to be considered ·in subsequent rate 
proceedings. 

2. That Piedmont's motion to recover an additional
interest rate, carrying charge, or rate of return on 
inventory appreciation be, and the same is hereby, denied. 

3. That in future PGA filings Piedmont shall make an
accounting of the disposition of the recovery of cost of gas 
on stored volumes. With one excepti�n, any remaining 
balance from the prior PGA shall be "rolled over" into the 
next PGA adjustment. That one exception is the adjustment 
being made as of September l, 1980, to exclude base storage. 

4. That Piedmont shall for financial reporting and rate
making purposes modify its basis of stating inventories in a 
manner so as to reflect the impact of the Commission's 
decision as set forth hereinabove. 

5. That a copy of this Order shall be served upon Public
Service Company of North Carolina, Inc., North Carolina 
Natural Gas Corporation, Pennsylvania & Southern Gas 
Company, and United Cities Gas Company. 

ISSUED SY ORDER OF THE COMMISSION. 
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This the 21st day of August 1980. 

NORTH CAROLINA UTILITIES COMMISSION 

(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. G-5, SUB 151 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 

Public Service Company of North Carolina, ) ORDER REQUIRING 
Inc. - Application for Adjustment of ) ADJUSTMENTS DUE 
Rates Due to Transco's Increased Cost ) TO INVENTORY 
of Purchased Gas' ) STORAGE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

) APPRECIATION 

The Commission Hearing Room, 2nd Floor, Dobbs 

Building, 113 0 North Salisbury Street, 
Raleigh, North Carolina, on December 11, 

1979 

Commissioner Sarah 

and Commissioners 

A. Hartwell Campbell 

Lindsay 

John 
Tate, Presiding; 

W. Winters and 

For the Applicant: 

F. Kent Burns, Boyce,

Smith, At torneys at
Raleigh, North Carolina
For: Public Service 

Carolina, Inc. 

For the Public Staff: 

Mitchell, 

Law, P. 0. 
27602 

C ompany 

Burns and 

Box 1 II O 6, 

of North 

Robert F. Page, Staff Attorney, Public Staff 

- North Carolina Utilities Commission, P.O.
Box 991, Raleigh, North Carolina 27602
For: The Using and Consuming Public

BY THE COMMISSION: On August 15, 1979, Public Service 

Company of North Carolina, Inc. (hereinafter Public Service, 
the Company, or the Applicant), filed an application with 
the Commission seeking to increase its rates and charges to 
North Carolina retail customers, pursuant to G.S. 62-133(f), 
in order to recover an increase in wholesale gas cost 
imposed by its pipeline supplier, Transcontinental Gas 

Pipeline Corporation (Transco). 

The Public Staff analyzed the filing and alleged that the 

proposed rates would allow Public Service to recover revenue 

dollars in excess of the actual wholesale gas cost increase, 
due to the existence of gas volumes in storage which were 
purchased at a cost of gas rate lower than the cost of gas 
rate at which such. volumes were proposed to be sold. 
Because the dollars involved in this issue are substantial, 

the Public Staff proposed that the Commission allow the 
Company's proposed Purchased Gas Adjustment (PGA) rate, 
subject however to undertaking, investigation, and possible 
refund to customers. 
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Subsequent to the Public Staff's recommendation, the 
Commission issued its Order on September 17, 1979, allowing 
the proposed increased rate to become effective provided 
that 201 of the allowed increase would be subject to an 
undertaking, investigation, and refund. 

An undertaki�g as required was filed with the Commission 
on September 19, 1979, and on Oc tober 23, 1979, the 
Commission issued its Order continuing the undertaking and 
setting a hearing for the purpose of investigating the 
allegation of the Public Staff. 

On December 11, 1979, a public hearing wa-s held in the 
Hearing Room of the Commission in Raleigh. The Company 
offered the testimony and exhibits of C. Marshall Dickey, 
Vice-President of Gas Supply Services, and Allen J. Shock, 
Vice-President Rates of Public Service Company. The 
Public Staff offered the testimony of Donald E. Daniel, 
Assistant Director of the Public Staff Accounting Division. 

Based upon the application, the evidence adduced at the 
hearing, and the entire record in this proceeding, the 
Commission makes the following 

FINDINGS OF FACT 

1. Public Service Company of North Carolina, Jnc., is a 
corporation duly organized under the laws of the State of 
North Carolina and is engaged in the business of providing 
natural gas service to the public as a franchised public 
utility under the jurisdiction of this Commission. 

2. This application is properly before the Commission 
pursuant to G.S. 62-133(f) and Commission Rule R1-17(g). 

3. In this docket, Public Service is seeking to
increase its rates uniformly by $.02318 per therm to recover 
the increase in the cost of its purchased gas plus the 
related gross receipts tax effective on all bills rendered 
on and after September 20, 1979. 

II. The total increase in the cost of purchased gas, 
including franchise tax as a result of the Transco increases 
which are the subject of this docket, is $9,188,836 based on 
estimated annual sales of 110,317,985 dt. 

5. The proper calculation of the Purchase Gas Adjustment 
Rates for Public Service Company of North Carolina, Inc., in 
this docket should include a decrement to recognize the 
effect of stored volumes as of the effective date of the 
increase in the Transco cost of purchased gas. 

6. Public Service will have an appreciation in the 
value of the inventory of its stored gas. The volume of gas 
upon which the determination of the amount of this 
appreciation should be made is: 
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GSS 1,820,462 dt 
LNG 853,402 dt 
WSS (net of fuel) 2,504,300 dt 
LGA (25,650) dt 

Total Quantity 5,152,514 dt 

7. No rate of return, or capital carrying charges
should be includ�d in the calculation of the PGA. 

8. Based upon the foregoing quantity of :storage Public
Service will have an inventory appreciation of $1,076,875 
(5,152,514 dt x $.209). Because of timing problems, this 
amount should be included by the Company in its application 
to track the Transco increase effective March 1. 

9. An accounting of the disposition of the excess cost
recovery on stored volumes approved in Finding of Fact No. 8 
should be made with each subsequent PGA Application and any 
balances should be "rolled over" into the ensuing PGA 
adjustment. 

10. The deferred account (Other Deferred Credits
Account 253) should continue to be used in accordance with 
the NARUC Uniform System of Accounts, and the disposition of 
amounts recorded in Account 253 should be determined on a 
case-by-case basis. 

11. The proper disposition of Transco refunds should be
d e t e rm in e d on a c a s e -b y-c a s e b a s i s w i th re fun d-s b e i n g 
returned to the customers who paid the rates to which the 
refunds are applicable by check or credits to bills, 
wherever possible and practicable. 

12. PGA rates will not adversely affect Commission
policy on "incremental pricing" pursuant to Federal Energy 
Regulatory Commission rules and regulations. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 
NOS. 1, 2, AND 3 

G.S. 62-133(f) authorizes the Commission to consider 
increases in rates for North Carolina gas utilities brought 
about by increases in the cost of purchased gas without 
requiring the procedures and detailed findings of a general 

rate case. Information contained in the Company's 
application supports said findings. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

In the 
purchased 
based on 
increase 
supplier. 

present filing, all parties agree that the cost of 
gas to Public Service will increase by $9,188,836 
annual sales of 40,317,985 dt as a result of an 
in the rates of Transco, the wholesale pipeline 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

The primary purpose of this proceeding is to determine 

whether recognition should be given in the calculation of 
the purchased gas adjustment rate to the effect of volumes 
in s�orage on the effective date of the supplier increase in 
purchased gas cost. Company witness Schock testified (TR. 
p. 25) that:

" ••• Granted the Company will eventually realize the 

effects of the inventory appreciation but in some cases 
it will be long after the gas is sold." 

Public Staff witness Daniel testified (TR. p. 48) that: 

"Without the recommended decrement 

recover $1,082,236 (5,178,164 x $.209) 
as a result of the Transco increase. 
the recovery of a cost which the 

the Company will 

on stored volumes 
This represents 

Company has not 
incurred; therefore, the decrement is necessary to insure 
that the Company recovers no more than the increased 
costs of gas." 

He further testified (TR. p. 48) that the problem of 

excess r-ecovery on stored volumes had always existed; 
however-, the effect had been small until the level of stored 
volumes and amount of Transco increases in cost of gas rose 
dramatically in recent times. 

Witness Daniel testified CTR. p. 50) that stored volumes 

are no different from delivered but unbilled volumes at the 
beginning point of a PGA increase, and it has l->ng been 
recognized that there must be a proration to preclude the 
Company from recovering an additional cost in excess of that 
to which it is entitled on delivered but unbilled volumes. 

The Commission takes judicial note of the fact that North 

Carolina Natural Gas Corporation, in Docket No. G-21, 
Subs 202, 203, and 205, included a decrement to reduce the 
recovery of the $.209 Transco increase that is the subject 
to this proceeding. 

Based on the above and 
Commission concludes that the 
in this docket should include 

excess recovery of cost of gas 

the record as a whole, the 
Purchased Gas Adjustment rate 
a decrement to recognize the 
on stored volumes. 

The Commissi->n further concludes that subsequent PGA 

applications by Public Service Company should- include an 
increment ->r decrement to recognize the effect of st->red 
volumes on cost recovery. The Commission also concludes 
that Public Service C->mpany should calculate the excess cost 
applicable to the Transco decrease effective January 1, 
1980, and include such costs in its next PGA application. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT-NO, 6 

A comparison of the :st.>rage volume:s u:sed by the Company 
and the Public Staff follows: 

GSS 
LNG 
WSS ( net of fuel') 
LGA 

Total 

Company 
1,820,462 

753,402 
2,504,300 

(25,650) 
5,052,514 

Public Staff 
1,820,462 

853,402 
2,504,300 

5,178,164 

Approved by 
Commission 

1,820,462 
853,402 

2,504,300 
(25,650) 

5,152,514 

Company witness Dickey stated (TR. p. 7) that " ... the 
Company attempts never to withdraw the last .100,000 dt of 
LNG u nless an extreme emergency should occur. This is to 
prevent having to go through the expensive process of 
cooling down the tank from ambient temperature." Al though 
the Commission recognizes the potential technical_ problems 
that may occur if the last 100,000 dt is withdrawn from the 
LNG tank, the Commission concludes that this 100,000 dt 
should not be excluded in the storage volumes used in the 
appreciation calculation. Normally in a rate case, all 
storage would be priced at its then current market value; 
however, to exclude the 100,000 dt in the storage 
appreciation calculation and then to allow that it be priced 
currently in the next rate proceeding would appear to be 
"double dipping." The Commission believes that to avoid 
such an occurrence that if the 100,000 dt is excluded here 
then the value of that am.>unt would have to be set and held 
constant in the next rate case. The Commission also 
believes that such a change in the treatment of inventory 
(i.e., holding a specified amount of inventory at a constant 

price) might be disruptive in that it would constitute a 
change in an accounting method which under generally 
accepted accounting principles would, if material, require a 
restatement of prior period earnings. Further, such a 
change in accounting methodology if sought for Federal 
income tax purposes would require prior approval of the 
I nternal Revenue Service. Therefore, the Commission 
concludes that the proper and most reasonable way to handle 
the 100,000 dt is to include it in the storage appreciation 
volume calculation. 

According to Company witnes:i Dickey, the Company's 
contract for LGA require:i that the Company replace the gas 
the summer following the time in which it is used, which i:i 
exactly the opposite of other methods of storage. 
Therefore, the Commis:iion concludes that to the extent that 
other storage volumes appreciate that LGA volumes should be 
considered a:i having a negative appreciation. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

In regard to whether the Company has a cost recoverable 
in this proceeding as a result of a delay in recovering the 
full increa:ied cost of purchased ga:i until all of the 
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storage volumes are sold at some indefinite time in the 
future, all parties have recognized that the Company will 
have to provide the funds to maintain the inventory until it 
is sold and further that this cost was not considered in the 
Company's last general rate case. Company witness Schock 
testified (TR. p. 23) that: 

"Simply speaking, if the company cannot retain the 
inventory ap·preciation to help offset the effects of 
double digit inflation, it should at a minimum be allowed 
to reduce the amount it has to flow back to its customers 
by the costs associated with the increased inventory 
values." 

On cross-examination witness Schock testified (TR. p. 40) 
that: 

�After accounting and pro forma adjustments in this 
docket ... G-5, Sub 151, the rate of' return on equity is 
13.·10, the rate of return on investment is 9,52, the
allowed returns were 13,92 on eq uity and 9.47 on
investm�nt ."

The Public Staff' 
position that it 
general rate case. 
(TR •. p. 50) that: 

although recognizing the cost takes the 
cannot be recovered except in another 

Public Staff' witness Daniel testified 

"In essence, the Company is contending that its working 
capital requirement has increased and that an application 
under G.S. 62-133(!') is the proper vehicle through which 
to recover that increased requirement. I st rongly 
disagree with this position, First, G.S 62-133(0 has 
never been considered the proper vehicle for recovering 
any element of' cost of service other than cost of' gas. 
The Court of' Appeals ruling in Utilities Commission 
vs. CF Industries, Inc., 39 N.C. App. 47 7, 479 (1979) 
states: 

--

'The purpose of G.S. 62-133(!') is to allow the retailer 
to automatically pass on to the consumer changes in the 
wholesale cost of' natural gas, over which neither the 
retailer nor the Utilities Commission has control, ••• 
While we express no opinion as to the necessity of the 
added storage, it is clear that the decision to increase 
storage capacity represents a discretionary determination 
on the part of NCNG and is not a change in the wholesale 
cost of gas supplied beyond the retailer's control ••• '" 

Witness Daniel also testified (TR. p. 50) that it is: 

" ••• inappropriate to consider a single element of cost of' 
service (other than cost of gas) to the exclusion of' all 
others. Even the higher inventory valuation may be 
partly offset by downward changes in other components of 
the working capital requirement. I, therefore, do not 
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believe that the excess cost recovery should be reduced 
by a return on 'inventory appreciation.'" 

The Commission concludes that an application under 
G.S. 62-133(f) is not the proper vehicle through which to 
recover every element of the cost of service; only wholesale 
cost of gas changes can be recovered under its provisions. 
Therefore, the Commission concludes that any increase in the 
allowance for wo·rking capital or any other element of cost 
of service (-other than cost of gas) must be considered in 
the context of a general rate case and not in a G.S. 62-
133( f) proceeding. 

Based on the above, the Commission concludes that no rate 
of return or capital carrying charges should be included in 
the calculation of a Purchased Gas Adjustment Rate. 

EVIDENCE AND CONCLUSIONS F OR FINDING OF FACT NO. 8 

Company witness Schock reduced his calculated inventory 
appreciation of $805,674 by $209,601 which he contended was 
the fair rate of return associated with inventory 
a p p re c i a t ion. In a ddition, h e  reduced inventor y 
appreciation by $89,040 associated with an increase in WSS 
storage levels. 

Consistent with Finding of Fact No. 6, the Commission 
concludes that the storage volumes of 5,152,514 are proper 
for use in this proceeding. 

The Commission also concludes, consistent with Finding of 

Fact No. 7 and the Evidence and Conclusions thereto, that 
the $209,601 rate of return element used by witness Schock 
is improper. 

The Commission has already ruled in its September 18, 
1979, Order that the $89,040 cost associated with increasing 
WSS storage levels was not a recoverable cost through a 
purchased gas filing but rather must be apportioned in a 
general rate case. Therefore, the Commission concludes that 
the proper amount of storage appreciation is $1,076,875. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

Company witness Schock testified (TR. p. 26 ) that "When 
the amount to be refunded or collected, whichever the case 
may be, can be determined beforehand, I see no problem with 
a true-up other than extra bookkeeping." 

He also testified (TR. p. 36) on cross-examination that 
"I visualize some problems in changing a decrement every 
time Transco changes its rates. I think you would have a 
true-up on a 12-month period for every change in Transco' s 
rates." 

Public Staff witness Daniel testified that there would be 

a need for a true-up (TR. p. 49) "·· •. to the extent that 
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there will need to be a continuing accounting to determine 
that the cumulative excess recovery is being flowed to 
customers." On cross-examination he testified (TR. p. 74) 
that North Carolina Natural Gas, which has already separated 
the excess cost recovery and has included a decrement in its 
rates did " ••• provide for just such a rollover, and which 
is, I think, acceptable, maybe preferable." 

The Commission concludes that the methodology currently 
being employed by North Carolina Natural Gas Corporation in 
accounting for excess cost recovery on stored volumes should 
be adopted in this proceeding and that an accounting for the 
disposition of excess cost recovery should be made in each 
subsequent PGA filing by Public Service Company. Any 
remaining balance should be "rolled over" into the next PGA 
adjustment. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10 

The Commission concludes that the NARUC Uniform System of 
Accounts is the basis for the use of the deferred account 
and that the deferred account should continue to be used as 
prescribed by the Uniform System of Accounts and by rulings 
of this Commission. The disposition of all amounts recorded 
in the deferred account should be in accordance with Orders 
of this Commission. The disposition of amounts recorded in 
Account 253 - Other Deferred Credits should be on a case-by
case basis. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11 

Company witness Schock testified (TR. p, 27) that "I 
think subsequent refunds from Transco should be given to 
present customers based on current consumption over a period 
of time acceptable to the Commission." 

Public Staff witness Daniel testified (TR. p. 55) that 
"The Commission has traditionally ruled on refunds as they 
come about where it is r�asonable and feasible to 
redistribute those refunds to customers who paid them in. I 
think that is appropriate, There are instances where it is 
difficult to determine to whom refunds are entitled, so I 
think, really, the refunds have to be treated on a case-by
case basis," 

The Commission concludes that the proper disposition of 
Transco refunds should be determined on a case-by-case basis 
with refunds being ieturned to customers who paid the rates 
to which the refunds are applicable by check or credits to 
bills where possible and practicable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12 

Both Company witness Dickey (TR. p. 10) and Public Staff 
witness Daniel (TR. p. 55) agreed that the only effect of 
accounting for excess cost recovery due to stored volumes in 
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PGA rate increase cases on incremental pricing will be on 
the amount placed in the def erred account, 

The Commission, therefore, concludes that PGA rates will 
not adversely aff ect Commission policy on incremental 
pricing. 

IT IS, THEREFORE, ORDERE D as follows: 

1, That Public 
recovery reduction 
$1,076,875 approved 
application. 

Service Company include the 
applicable to stored volumes 

in this order in its next 

cost 
of 

PGA 

2. That Public Service Company calculate and include
costs applicable to volumes in storage based on the Transco 
decreas.e effective January 1, 1980, in its next PGA 
application, 

3. That Public Service Company calculate the cost
applicable to stored volumes to be used to decrease or 
increase future purchased gas adjustments using the 
methodology approved in this order. 

4. That Public Service Company perform an
for prior cost applicable to stored volumes 
future purchased gas adjustment application. 

ISSU,ED BY ORDER OF THE COMMISSION. 
This the 27th day of February 1980, 

accounting 
with each 

(SEA L) 
NORTH CARO LINA UTILITIE S COMMISSION 
Sandra J, Webster, Chief Clerk 
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DOCK3T NO, G-5, SUS 157 

9!FOR! THE �ORTH CAROLINA UTILITIES co��ISSI01 

In the Matter of 
Application or Public 
Service for an Adjustment 
of Its Rates and Charges 

ORDER APPROVI�G REDUCED �ATES 
?OR THE PERIOD BEGI��I�G 
,·IOVEMBER 1, 1980, AllD 
TERMINATIHG THE VVAF 

aY THE COMMISSION: On September 4, 1980, Public Service 
Company of North Carolina, Inc. ( !?ublic Service) filed a 
motion requesting the Commission to consider the foll o�ing: 

(a) Terminating the VVAF effective :lovember 1, 1980. 

(b) Continuing the pre sent decrement of 33,43� per dt as 
a part of the rates of Public Service during the period froc 
November 1, 1980, until the Final Order of the Commission in 
this doc:Cet. 

( c) Providing for a true-up 
ending O ctober 31, 1980, in the 
Commission Ol"der dated April 2, 
Sub 136A. 

of the VVAF for the year 
manner prescribed in the 
1980, in Docket )lo. G-5, 

( d) Providing that there �ill be no true-up of t!le 
decremen t  of 33.43¢ per dt f or the period betwe e n  
November 1, 1980, and the- da.te o f  the Final Order i n  this 
doc:Cet. 

The Public Staff' has reviewed the motion and recommends 
the foll owing: 

1. That the CTA decremen t in the rate s to become
et't'ective �lovember 1, 1980, be 34,7¢/dt instead of the 
33.43¢/dt proposed by Public Service. The 34,7¢/dt is based 
on the estimated sales volume ot' 43,535,000 dt for the year 
ending December 31, 1980. The current decrement was based 
on the estimated volume t'or the 12 months ending October 31, 
1930, ot' 4 2,000,000 dt. 

2, That this 34,7¢/kt decrement remain in the rates of 
Public Service until the effective date of the new rates to 
be set pursuant to the Commission's Final Order in this 
docket. 

3. That Public Service not be required to true-up this 
interim CTA for the period November 1, 1980, until the Final 
Order of the Commission in this docket. 

4. That it' the Commission approved the t'oregoing, the
CTA be terminated as of Hovember 1, 1980. 

The Co::unission at'ter considering the cation or Public 
Service and the recommendations of the Pu':llic Staff is ot' 
the opinion that the recocmendations of the Public Stat'f 
should be approved. 
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IT IS, T�ZRSFORE, ORD�RED: 

1. That Public Service sh3ll file tariffs to beco;:ie
errective on all ser•1ice rendere d on a.::id after '.lovember 1, 
1980, containing a decrement of 34.7¢/dt, ·,1:1ich decrene:1t 
shall remain in the rates or Public Service until the 
effective date of the ne.i rates to be set pursuant to the 
Commission's Final Order in this docket. 

2, That .no true-up of this decrement be required ror 
the period during which the decrement remains in errect, 
that is, from November 1, 1980, until the Commission's :inal 
Order on rates in this docket. 

3, That the VVAF be, and is, hereby terminated 
effective November 1, 1980. 

ISSOED BY ORDER OF THE COMMISSION. 
This the 22nd day of October 1980. 

(SEAL) 
NORTH CAROLINA DTILITIES COM�ISSIOU 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. G-1, SUB 75 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of United Cities Gas Company 
for Authority to Adjust and Increase 

ORDER GRANTING 
RATE INCREASE 

Its Rates and Charges AND SETTING RATES 

HEARD IN: 

BEFORE: 

APPEARANCES: 

City Hall, 145 5th Avenue East, Hendersonville, 
North Carolina, Monday, April 14, 1980, at 
7:30 p.m. 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, Wednesday, April 16, 1980, at 
9:30 a.m. 

Commissioner Edward B. Hipp, Presiding, and
Commissioners John W. Winters and A. Hartwell 
Campbell 

For the Applicant: 

Jr., Brooks, Pierce, 
Leonard, Attorneys and 

P.O. Drawer u, Greensboro, 

T. Carlton Younger, 
McLendon, Humphrey & 
Counsellors at Law, 
North Carolina 27402 

For the Public Staff: 

G. Clark
- North
Box 991,
For: The

Crampton, Staff Attorney, Public 
Carolina Utilities Commission, 
Raleigh, North Carolina 27602 
Using and Consuming Public 

Staff 
P.O. 

BY THE COMMISSION: On October 11, 1979, United Cities Gas 
Company (United Cities, the Company, or the Applicant), 
filed with the Commission an application for a general rate 
increase to North Carolina retail customers. Applicant 
requested that it be authorized by the Commission to 
increase its rates effective November 11, 1979, amounting to 
an increase of approximately $174,070 in general revenues 
applied to the calendar year of 12 months ended December 31, 
1978. 

Being of the opinion that the application affected the
public interest in the areas in which service is provided by
the Applicant, the Commission, by Order of November 7, 1979,
(a) set the matter for investigation and hearing, (b)
declared the proceeding to be a general rate case under G.S.
62-133, (c) suspended the increases requested by the 
Applicant for a period of 270 days from and after November 
11, 1979, and (d) required that the Applicant publish and 
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deliver notice of such application and hearing to its 
customers in its service area. 

On January 10, 1980, Notice of Intervention on behalf of 
the using and consuming public of the State of North 
Carolina was filed by the Public Staff of the North Carolina 
Utilities Commission. Intervention by the Public Staff was 
subsequently recognized by the Commission. 

Notice of the application and hearing for permanent rate 
relief was published in The Times-News and copies of such 
notice were filed prior �the hearing. 

The matter came on for hearing in the City Hall of the 
City of Hendersonville on April 14, 1980, at 7:30 p.m., 
which hearing was continued and reopened at 9:30 a.m., on 
April 16, 1980, in the Commission Hearing Room in Raleigh, 
North Carolina. 

At the hearings, the Company offered the testimony and 
exhibits of the following persons: (a) James B. Ford, Vice 
President and Controller of United Cities, testified 
concerning the Company's accounting exhibits, its operating 
revenues and expenses, rates of return during the test year, 
and the value of its property used and useful in rendering 
service to its customers in North Carolina; (b) Gene c.

Koonce, President and Chief Executive Officer of United 
Cities, testified concerning the Company's historical 
natural gas operations and it� present level of operations; 
(c) Robert J. Sebastian, Senior Vice President and Treasurer
of United Cities, testified cqncerning the financial
requirements of the Company, its cost of capital, and the
fair rate of return on the Company's property and common
equity; and (d) Glenn B. Rogers, Group Vice President of
United Cities, testified concerning the proposed rate
structure of the Company and the request of the Company to
eliminate the Curtailment Tracking Adjustment (CTA).

The Public Staff offered the testimony of John T. 
Garrison, Jr., Utilities Engineer of the North Carolina 
Utilities Commission Public Staff. Mr. Garrison 
normalized volumes, revenues generated by these volumes, and 
rates to recover the increased revenue requirements 
supported in the application. 

Two public witnesses, Mr. Miller and Mr. Cheeseborough, 
testified concerning the proposed distribution of the 
percentage increases among the various customer classes. 
Both witnesses requested that the increases proposed for 
industrial and commercial customers be reduced. 

Based upon the verified application and the exhibits 
attached hereto, the prefiled testimony and exhibits, the 
testimony given from the stand during the course of the 
hearings, the Company's Proposed Order which the Public 
Staff found no objections to, and the entire Commission 
record herein, the Commission now makes the following 
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FINDINGS OF FACT 

1. That United Cities Gas Company is a corporation 
organized under the laws of the States of Virginia and 
Illinois, is domesticated in the State of North Carolina, 
and is a duly franchised public utility providing natural 
gas service to its customers in its North Carolina service 
area. Applicant is properly before this Commission for a 
determination, pursuant to G.S. 62-133, of whether its 
proposed increased rates are just and reasonable. 

2. That United Cities Gas Company is 
reasonable and adequate natural gas service to its 
customers in North Carolina. 

providing 
existing 

3. That the test period set by the Commission in this
proceeding is the 12 months ended December 31, 1978, 

4. That the reasonable original cost net investment, 
exclusive of a working capital allowance, of United Cities' 
property used and useful in providing gas service to its 
customers in North Carolina is $2,137,203. The net 
investment of the Company is composed of gas plant in 
service of $3,049,037, which amount includes an allocation 
of the property of the Company located in its general 
offices in Nashville, Tennessee. In addition, the Company 
has construction work in progress of $3,185, giving a total 
of $3,052,222. From this total, accumulated depreciation of 
$630,978 and cost-free capital of $284,041 must be deducted, 
yielding original cost net investment, exclusive of a 
working capital allowance, of $2,137,203, 

S. That the reasonable allowance for working capital for
the test year ended December 31, 1978, is $232,733. 

6. That the end-of-period adjusted gross revenues of
United Cities for the test period are $2,217,215. 

7. That total end-of-period operating revenue deductions
for the test year after accounting and pro forma adjustments 
are $2,084,138, including depreciation expense of $108,043. 

8. That the fair and reasonable rate of return which
United Cities should have the opportunity to achieve on the 
net original cost of its North Carolina investment is 9.12%. 

9. That under present rates, the Company's pro forma
return on its rate base at the end of the test year 1s 
approximately 5.62% which is substantially below that which 
the Commission has determined to be just and reasonable. 
Therefore, in order to earn the level of returns which the 
Commission finds to be just and reasonable, the Applicant 
should be allowed to increase its rates and charges so as to 
produce an additional $174,070. The Commission finds that 
given efficient management, this amount of additional gross 
revenue dollars will afford the Company a fair opportunity 
to earn the level of return on rate base which the 
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Commission has found to be fair, both to the Company and 
its customers. 

359 

to 

10. That the CTA was adopted for the Company during 1975
in Docket No. G-1, Sub 47, and has been modified on various 
occasions since its adoption.· The CTA was initiated for the 
purpose of stabilizing the base period margin (gas sales 
revenue less cost of gas and gross receipts taxes) which was 
subject to varia�ion due to changes in the gas supplies 
available to United Cities because of curtailment. It 
appears as a result of recent actions by the Federal Energy 
Regulatory Commission and an improvement in the gas supply 
situation of Transcontinental Gas Pipe Line Corporation that 
fluctuations in future gas supplies will not be as severe. 
The CTA should therefore be eliminated effective at the end 
of the past winter heating season (March 31, 1980). 

11. That because of an increase in the sales of natural
gas by the Company during 1979 occasioned by an increase in 
gas supplies and a market for such increased supplies that 
the rates proposed by the Company in its application for a 
general rate increase would produce revenues in excess of 
those determined herein to be just and reasonable. Such 
rate schedules must, therefore, be disapproved and 
disallowed and the rate structure, proposed by the Public 
Staff is accepted, approved, and allowed. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. l - 3 

The evidence for these findings is contained in the 
verified application, the Commission's Order Setting 
Hearing, and the testimony given at the hearing. These 
findings are essentially informational, procedural, and 
jurisdictional in nature and were, for the most part, 
uncontested. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

The verified Petition of the Company and Exhibits 3, 4, 5, 
and 6 set forth the method and amounts used by United Cities 
to determine its original cost net investment, exclusive of 
working capital, of property in North Carolina. Company 
witness Ford presented the derivation of these amounts. 
Since no conflicting testimony or evidence was offered by 
any party or witness, the Commission concludes that the 
proper amount of original cost net investment, exclusive of 
working capital, to be used in this proceeding is 
$2,137,203. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

Company witness Ford included an allowance for working 
capital in developing the original cost net investment of 
United Cities. 

From a regulatory point of view, working capital 
represents investor supplied funds to support an investment 
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in materials and supplies plus the cash required to pay 
operating expenses prior to the time revenues for services 
rendered are received. Since no conflicting testimony or 
evidence was offered, the Commission concludes that the 
$232,733 of working capital presented by the Company is fair 
and reasonable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

Company witness Ford presented testimony concerning end
of-period gross operating revenues of $2,217,215 for the 
test period ended December 31, 1978. Here again, the record 
reflects no contradiction, thus the Commission finds the 
Applicant's fair and reasonable level of end-of-period gr9ss 
operating revenues to be $2,217,215. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

Company witness Ford reviewed for the Commission the 
Applicant's end-of-period operating revenue deductions as 
set forth in Exhibit 7 of the Petition. No conflicting 
evidence was presented by any party or witness. Therefore, 
the Commission adopts, for purposes of calculating the fair 
and reasonable rates of return, operating revenue deductions 
of $2,084,138, including a deduction for depreciation 
expense of $108,043. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

The evidence for this Finding of Fact was presented in the 
testimony of Company witnesses Sebastian and Ford. 

Mr. Ford's Exhibit No. 7 (Petition Exhibit 7) shows 
the full amount of the rate increase requested by 
Company, including all adjustments made or accepted by 
Company, would produce a rate of return of 9.12% on 
original cost net investment and 15.0% on common equity. 

that 
the 
the 
the 

Mr. Sebastian testified that the Company's current rate of 
return was insufficient to satisfy the tests of G.S. 62-
133 (b) (4). Mr. Sebastian presented to the Commission a 
comparison of statistical information on rates of return 
taken from Value Line Investment Survey. Using the figures 
obtained from that service for 29 natural gas distribution 
companies in conjunction with the Discounted Cash Flow 
approach for evaluating investor expectations, Company 
witness Sebastian determined that a rate of 16.24% was 
produced. As a comparison, Company witness Sebastian stated 
that this same service showed an expected return on equity 
for these same companies of 14.38%. 

The Commission concludes that United Cities should have 
the opportunity to earn a return of approximately 9.12% on 
the original cost net investment of its North Carolina 
property used and useful in rendering gas utility service as 
determined hereinabove. Such a rate of return will produce 
a return on common equity of approximately 15%. The 
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Commission concludes that these rates of return will be 
sufficient to produce a fair profit for the Company's 
stockholders, to maintain its facilities and service in 
accordance with the reasonable requirements of its 
customers, and to compete in the market for capital funds on 
reasonable terms. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

The culmination of Commission Findings of Fact Nos. 4, 5, 
6, and 7 reveals that under present rates the Applicant's 
pro forma return on its end-of-period rate base is 
approximately 5.62%. In order to satisfy the tests laid 
down by G.S. 62-133 (b) (4) and to consequently achieve a 
9.12% return on the Company's portion of North Carolina 
original cost net investment found to be fair and reasonable 
under Finding of Fact No. 8, the Commission concludes that a 
$174,070 increase in revenues is necessary. 

For this proceeding only, the following schedule 
summarizes the rates of return which the Company should have 
a reasonable opportunity to achieve, based upon the increase 
approved above. This schedule incorporates the findings and 
conclusions heretofore, and herein made by the Commission. 

UNITED CITIES GAS COMPANY 
SCHEDULE OF RETURN ON ORIGINAL COST NET INVESTMENT 

TWELVE MONTHS ENDED DECEMBER 31, 1978 

Operating Revenues 
Operating Revenue 

Deductions 
Net Operating Income 

for Return 

Original Cost Net 

Present 
Rates 

$2,217,215 

2,084,138 

$ 133,077 
:a:aaa:a:::s::a=== 

Increase 
AEEroved 
$174,070 

91,013 

$ SJ,057 
:::a::s:::11:::::s:=a 

Investment $2,369,936 $ 
Rate of Return on Original 

-----

Cost Net Investment 5.62% 

After 
Approved 
Increase 

$2,391,285 

2,175,151 

$ 216,134 
.:asa=======-

$2,369,936 

9.12% 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT· NO. 10 

Company witness Rogers testified that while the CTA had 
been beneficial to the Company and its customers during the 
dramatic supply fluctuations previously experienced by the 
Company, the perceived stabilization of gas supplies from 
Transco allowed the removal of the mechanism at this time. 
Public Staff witness Garrison stated that it was the opinion 
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of the Public Staff that volumes had sufficiently stabilized 
so as to allow the removal of the CTA. 

Under examination from the Commission, Company witness 
Rogers testified that new problems were presently facing the 
gas distribution companies. Instead of supply problems, 
many companies (including the Tennessee operations of United 
Cities) now were experiencing difficulties in selling 
volumes of natutal gas because of incremental pricing. 
Company witness Rogers indicated that the degree of 
difficulties would be magnified if Phase II were placed in 
effect since the North Carolina operation of United Cities 
has no customers who are subject to Phase I under existing 
rules and interpretations. 

The Commission therefore concludes that the CTA should be 
removed, with a final true-up of the CTA rates for the 
winter period to be determined using the volumes for the 12-
month period ended March 31, 1980, 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11 

Publlc Staff witness Garrison presented calculations of 
rates and revenues based upon volumes ava·ilable to United 
Cities for the 12 months ended December 31, 1979, of 
8,835,039 therms. Company witness Rogers had no substantial 
disagreement with this level of volumes, except to state 
that it might be reduced in the future when Phase II of 
incremental pricing is implemented by the Federal Energy 
Regulatory Commission. 

Public Staff witness Garrison proposed changes in the rate 
structure of the Company which can be summarized as follows: 

(a) Consolidate existing schedules 705 (Residential, 
nonheating) and 710 (General). This chang�would simplify 
the rate structure of the Company, providing one general 
residential schedule under Schedule 710. Company witness 
Rogers proposed an identical change. However, in presenting 
his proposal, Mr. Garrison provided a facilities charge of 
$5.00 with an increase in rates for monthly consumption 
above the first 20 therms. The Company's proposal provided 
for no facilities charge and a decreasing cost per therm as 
consumption increased. 

(b) Retain Rate Schedule 780. 
an eliminationofSchedule 780, 
the rate be continued since (i) 
and (ii) the removal would 
provided under this schedule by 

While the Company proposed 
Mr. Garrison proposed that 
a volume of gas was involved 
increase service formerly 
375%. 

(c) Consolidate Existing Schedules 730 (Industrial, Firm)
and 750 (Interruptible) into one Industrial Category. This 
change would also simpli!ytherate structure of the Company 
providing a general industrial and commercial rate for all 
service except public housing authority sales. The minimum 
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bill of $10.00, as proposed by the Company, was also 
proposed by Mr. Garrison. 

(d) Chanae of Designation of Volume Standard. This
change woul convert the measurement of volumes sold by the 
Company from a standard of one hundred cubic feet as equal 
to a therm to having sales and billings based on a therm as 
a heating unit. Public Staff witness Garrison has used a 
conversion factor in his calculations of 1.03 therms equal 
to one hundred cubic feet of natural gas. 

The Commission concludes that the revised rate structure 
presented in Public Staff witness Garrison's testimony is 
just and reasonable and that the rates approved in this 
proceeding should be based on this revised rate structure. 
The Commission further concludes that the rates set forth in 
Garrison Exhibit No. JTG-3 reflect the revenue increase 
approved herein and the normalized level of gas volumes 
experienced by the Applicant during 1979. The Commission 
concludes that the rates proposed in Garrison Exhibit No. 
JTG-3 incorporate the required adjustments approved by this 
Commission in this proceeding subject to being subsequently 
increased or decreased by the exploration surcharge of the 
Company, relevant purchase gas adjustments subsequent to 
December 31, 1979, and any true-up of CTA collections. The 
Commission thus concludes that the rates proposed by Public 
Staff witness Garrison are just and reasonable and should be 
adopted as the base rates of United Cities. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the base rates set forth in column (2) of
Exhibit A attached hereto are designed to produce additional 
annual gross revenues of $174,070 on demand volumes of 
8,835,089 therms available for sale by United Cities Gas 
Company, and are hereby approved. 

The base rates set forth in column (2)· of Exhibit A 
attached hereto shall be further adjusted as reflected in 
columns (3) through (6) inclusive of Exhibit A so as to 
result in the rates which are reflected in column (7) of 
Exhibit A. The adjustments in columns (3) through (6) 
inclusive are necessary and appropriate by virtue of 
previous Commission action taken in the dockets which are 
identified in each of the headings for those columns (3) 
through (6) inclusive. 

2. That United Cities Gas Company file schedules of
rates and charges in accordance with paragraph 1 of this 
Order and Exhibit A attached hereto, which reflects the 
increases in rates and the adjustments approved herein. 
That upon one day's notice such rates shall become effective 
on service rendered. 

3. That effective as of the date of this Order the
Curtailment Tracking Adjustment (CTA) no longer be applied 
to the rates of United Cities; however, the Company shall 
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file a true-up pursuant to the provisions of paragraph 4 of 
this Order. 

4. That not later than 45 days after the effective date
of this Order, the Company file a true-up of the CTA 
implemented in Docket No. G-1, Sub 47, for the winter period 
(November l, 1979, through March 31, 1980) based on volumes 
used during the period of the 12 months ended March 31, 
1980. This adjustment shall be applied to volumes used by 
customers during the winter period by credit to their bills. 

5. That United Cities notify its customers concerning
the effect of the rate increase granted herein by 
appropriate bill insert along with the next bill sent to 
each customer after the date of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 6th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter ot' 
Application ot' North Carolina 
Natural Gas Corporation t'or an 
Adjustment ot' It� Rates and Charges 

ORDER ESTABLISHING PGA 
INCREMENT EFFECTIVE 
NOVEMBER 1, 1980 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, 430 North 
Salisbury Street, Raleigh, North Carolina, on 
October 6, 1980 

Chairman Robert K. Koger, Presiding; and 
Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, John W. Winters, Edward B. Hipp, 
A. Hartwell Campbell, and Douglas P. Leary

For the Applicant: 

Donald w. McCoy, HcCo-y, Weaver, Wiggins, 
C l eve l and and R a p e r , A t t o r n e·y s at L aw , 
222 Halden Lane. P.O. Box 2129, Fayetteville, 
North Carolin& 28302 

For the Using and Consuming Public: 

Robert F. Page. Stat'f Attorney Public Staft' 
North Carolina Utilities Commission, 

430 North Salisbury Street, Raleigh, North 
Carolina 27602 

BY THE COHHISSION: Upon consideration or a Petition t'or 
Reconsideration and Hearing t'iled in this docket by North 
Carolina Natural Gas Corporation (NCNG), wherein it moved 
that the Commission reconsider that portion ot' the 
Commission Order of August 29, 1980, concerning "inventory 
appreciation" associated with the increased cost ot' gas from 
Transco, the Commission scheduled a further hearing on this 
matter by Order of September 17, 1980. The hearing was held 
at the specified time and place of the September 17, 1980, 
Order. Company witness Calvin B. Wells testified to the 
Applicant's methodology for calculating the inventory 
appreciation resulting from the increased cost of gas from 
Transco. Public Staff witness Don Daniels, Staf t' 
Accountant, testified to the Public Staff's position on the 
so-called inventory appreciation matter. 

In this further hearing, the issue was the treatment to 
be afforded the inventory volumes at the time of an increase 
in the cost ot' gas from Transco, when calculating the proper 
PGA increment. The Commission Order of August 29, 1980, 
adopted, without prejudice to the Applicant, the treatment 
pronounced by the Public Staff, which considered all volumes 
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in storage when calculating the proper PGA increment. At 
this further hearing, the App licant proposed that 
(November 1, 1980 - March 31, 1981) should be considered in 
the PGA calculation, with the resulting PGA increment 
effective only for that six-month (November 1, 1980 
March 31; 1981) period of time. If this methodology results 
in underrefunding to the customer, the Applicant proposes to 
return such monies, with interest, to the customers of the 
next winter period. 

At this further hearing for reconsideration of the 
August 29, 1980, Order, Public Staff witness Daniels of fered 
support of the Public Staff's position reflected in the 
Commission Order of August 29, 1980. Witness Daniels 
further advocated that the NCNG method, if adopted, should 
be modified to incorporate a "first in first out" 
methodology in determining the refunds due to the customers 
from the so-called inventory appreciation. Witness Daniels 
also proposed that a generic hearing should be held on this 
matter, at which time this question would be considered for 
all natural gas distribution companies in the State of North 
Carolina. 

Based upon the entire record of this proceeding, the 

Commission concludes that NCNG's method of determining 
inventory appreciation associated with an increase in the 
cost of gas from Transco is fair and reasonable. This 
methodology requires that the Applicant remove from its 
rates -the inventory appreciation decrement of $.0731• per 
decatherm previously approved and to include in its rates an 
inventory appreciation decrement of $.0701 per decatherm. 
As to the calculation of interest on any underrefunds 
resulting from the use of this methodology. the Commission 
concludes that such interest should be calculated on such 
monies pursuant to the guidelines set forth in Commission 
Rule R1-17(g)(10), w hich Rule was revised by an Order issued 
on August 19, 1980, in Docket No. G-100, Sub 40. Further, 
the Commission concludes that the inventory appreciation 
decrement should be in effect for the winter season only 
(November 1, 1980 - March 31, 1981), as advocated by the 
Applicant, with any underrefunds returned with interest to 
customers in the next winter season. Finally, the 
Commission concludes that a generic hearing should be held 
on the question of "inventory appreciation" and will proceed 
accordingly. In this context, the actual use of the NCNG 
methodology as well as the use of the methodology approved 
for Piedmont and Public Service can serve as a basis for 
further comparison with the methodology proposed by the 
Public Staff. 

IT IS, THEREFORE, ORDERED as follows: 

1. That NCNG be, and hereby is, allowed to remove from 
its rates the present inventory appreciation decrement of 

• corrected by Order Dated 10-24-80



rRACKING ADJUSTMENTS 
367 

$.0731• per decatherm allowed in the Commission Order of 
August 29, 1980. 

2. That NCNG be, and hereby is, ordered to reduce its 
rates by $.0701 per decather m, effective for service 
rendered in the period November 1, 1980, through March 31, 
198 1 • 

3. That NCNG calculate interest on all 

underrefunds to customers pursuant to the 
forth in Com mission Rule R1-17(g)(10), 
revised by an Order issued on August 19, 
No. G-100, Sub 40. 

monies held from 
methodology set 

which Rule was 
1980, in Docket 

4. That NCNG send appropriate notice to all customers, 
other than those on Rate Schedule No. 7, advising of this 
change in rates. A copy of this notice shall be filed with 
the Commission. 

5. That NCNG notify C.F. Industries, Inc., the only
customer on Rate Schedule No. 7, of the change in rates. 

6. The Commission hereby gives notice that it will hold 
a generic hearing on the inventory appreciation matter at a 
future date. 

7. That NCNG be, and hereby is, required to file 
tariffs reflecting these changes in its rates. 

ISSUED BY ORDER OF THE COMMISSION, 
This the 21st day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

• corrected by Order Dated 10-24-80
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DOCKET NO. G -5, SUB 160 

BEFORE THE NORTH CAROLINA UTILITIES COM MISSION 

In the Matter or 

Application or Public Service Company 
or North Carolina, Inc., ror an 
Adjustment or Its Rates and Charges 

ORDER 
ADJUSTING 
PGA 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Buil ding, 
430 North Salisbury Street, Ral eigh, North 
Carolina, on September 2, 1980 

Chair ma n Ro bert IC. !Coger, Pr e s i di n g; 
Commissioners Leigh H. Hammond, Sarah Lindsay 
T ate, J ohn w. Wi nters, E d ward B. Hipp, 
A. Hartwell Campbell, and Douglas P. Leary

For the Applicant: 

F. !Cent Burns, Boyce, Mitchell,
Smith, Atto rneys at La w, P.O .
Raleigh, North Carolina 27602 
For: Public Ser vice Co mp any 

Carolina, Inc. 

For the Public Service: 

Burns and 
Box 1406, 

or North 

Robert F. Page and Paul Lassiter, Starr 
Att o rneys , Public Starr - North Carolina 
Utilities Commission, P.O. Box 991, Raleigh, 
North Carolina 27602 
For: The Using and Consuming Public 

BY THE COM MISSION: On August 1, 1980, Public Service 
Company or North Carolina, Inc. {Public Service, Applicant), 
filed an application to increase its rates and charges 
errective on September 1, 1980, pursuant to the provisions 
or G.S. 62-133(r) and NCUC Rule R1-17{g). This application 
was filed in order to recov er increases in the cost or gas 
from the Applicant's supplier, Transcontinental Gas Pipe 
Line Corporation {Transco) as or September 1, 1980. 

By Order issued August 29, 1980, this Commission round 
that Public Service should increase its rates by $.05781 per 
therm in order to refl ect the increase in the cost or gas. 
In calculating this PGA increment, this Commission found 
that Public Service woul d experience an inv ento ry 
appreciation est imated at $3,18 9,7 94. The inventory 
appreciation is composed or two components. First, $900,432 
represents the inventory appreciation and related gross 
receipts taxes bal ance at August 31, 1980. Second, 
$2,289,362 represe nts the increased cost or gas of .538 per 
dekatherm times the estimated gas in storage at September 1, 
1980, or 4,000,000 dekatherms, plus related gross receipts 
taxes. 
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On August 29, 1980, Public Service requested that the 
Commission reconsider the calculation of the proper level of 
invento ry appreciation and to al low the Comp any an 
opportunity to present further evidence on this matter. 
This request was granted and a hearing was schedule·d for 
September 2, 1980. 

The hearing on the proper method of calculating inventory 
appreciation related to the allowed increased cost of gas 
under G.S. 62-133(fl was held at the time and place 
specified in the Order of August 29, 1980. The Company 
presented the t estimony or c. Marshall Di ckey, Vi ce 
President - Gas supply Services, and Allen J. Schock, Vice 
President - Rates. The Public Staff did not present further 
testimony at this hearing. 

The issue in dispute at the hearing was the proper volume 
that should be used in calculating invento ry st orage 
appreciation. The Public Starr's position on this matter, 
and reflected in the Commission's Order in this docket of 
August 29, 1980, is that the entire gas in storage at 
September 1, 1980, estimated to be 4,000,000 dekatherms, 
should be used to calculate the inventory appreciation. In 
contrast, Public Service contends that base storage of 
800,000 dekatherms should be excluded from this calculation. 
In the Order of August 29, 1980, the Commission denied, 
without prejudice, Public Service's application that their 
base level inventory storage needs are 800,000 dekatherms. 
In Docket No. G -9, Sub 198, involving Piedmont Natural Gas 
Company the Commission indicated such an exclusion would be 
reasonable if proper justification was presented, as spelled 
out below: 

"It is the further opinion of the Commission that any 
other natural gas distribution company which is able to 
justify and document a need to maintain a minimum inventory 
balance due to reasons related to safety and operational 
efficiency should also be permitted to exclude its minimum 
inventory balance when calculating the applicable level of 
inventory appreciation in the G.S. 62-133(f) proceeding," 

At the instant hearing in this docket, Public Service 
presented sworn testimony to support the base inventory 
amount of 800,000 dekatherms. Most significant of this 
evidence is Comp any witne ss Dickey's assertion that 
technical pro blems would ensue from the withdrawal from 
storage of LNG gas below the 100,000 dekatherm level. This 
base level of 100,000 dekatherms is 9,62j or the Applicant's 
storage capacity for LNG gas. This fact, coupled with the 
projected problems associated the withdrawal of WSS stored 
gas due to the capacity limitations on the Transco system, 
leads this Commis&ion to conclude that a fair and reasonable 
level of base storage for Public Service is 9,62j of total 
storage capacity. This conclusion is consistent with the 
parameters of base storage determination for inventory 
appreciation calculation purposes, as dictated by this 
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Commission Order in Docket No, G-9, Sub 198. Therefore, the 
necessary and reasonable base storage for Publi c Service is 
552,958 (5,748 ,000 x .0962) dekatherms which results in a 
decrease in the inventory appreciation presented in the 
Commission Order of August 29, 1980, of $316,480 ((552,958 x 
.538) • .94), This results in an adjustment to the inven
tory appreci ation decrement of .00330 per therm rather" than 
t he . 00408 per therm adjus tment fo und proper in the 
Commission Orde,r of August 29, 1980. Hence, Publi c 
Service's rate should be increased by .05859 per therm, 
ra ther than the .05781 per therm presented in the Commission 
Order of August 29, 1980. 

In its determination of the appropriate PGA surcharge, 
the Commission has found it proper to consider both the 
revenue impact of the PGA surcharge on volumes held in 
storage to be sold subsequently and to recognize a base 
level of storage which will not ultimately be sold to 
customers due to operational constraints. The PGA surcharge 
determination by necessity involves the use of estimation 
with regard to storage volumes and sales volumes. 
Therefore ,  it will be necess a ry to have a continuing 
a counting to determine that the cumulative recovery of cost 
o f  gas on stored volumes has been properly passed through to 
the customers. 

Accordingly, the Commission concludes that an accounting 
for the disposition of the recovery of cost or gas on stored 
volumes should be made in each or Publi c Service's 
s ubsequent PGA filings. It is the Commission's opinion that 
any remaining balance from a prior PGA should be "rolled 
over" into the next PGA. 

Public Service currently employs an average cost of gas 
technique in pricing gas out of its storage facilities 
( inventory) when gas is removed for sale to its customers. 
While such costing methodology ma y imply the physical 
commingling of gas held in storage, such methodology is not 
intended and does not track in storage, such methodology is 
not intended and does not track the actual physical flow or 
molecules of gas, but rather is intended to be used as a 
b asis for calculating the cost of gas sold for use in the 
dete rmina tion or periodi c income or loss. Therefore, 
inconsistency in the selection or employment of an inventory 
pricing technique, particularly during periods of rapidly 
changing prices, will improperly affect the determination of 
periodic income or loss. 

Fundamental financial accounting standards have long 
recognized that 

" ••• because of the common u:,e and importance of periodic 
:statements, a procedure adopted for the treatment of 
inventory items should be consistently appli ed in order 
that the results reported may be fairly allocated as 
between yea rs. A change of such basis may have an 
important effect upon the interpretation of the financial 
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statements both before and after that change and hence, 
in the event of a change, a full disclosure of its nature 
and of its effect, if material, upon income should be 
m ade." 

The Commission has carefully considered the forego�ng and 
concludes that, if a certain volume of gas is excluded as in 
Public Service's case from the calculation of the average 
cost of gas remov ed from storage and sold, such action 
results in a change in the basis of stating inventories and 
.thus would result in a change in periodic income or loss. 
Howev er, the Commission also recognizes that Public Service 
is constrained from remo ving appro ximately 552,958 
dek atherms of gas from storage due to certain operational 
constraints. Therefore, it would be unfair to assume for 
purposes of this proceeding that it will eventually sell all 
gas held in storage when the Commission finds the greater 
weight of the evidence of record to be to the contrary. 

Previously, the Commission concluded that all gas held in 
storage by Public Service which will not be removed because 
of operational constraints should not be included in the 
calculation of the revenue impact of the PGA surcharge on 
v olumes of gas held in storage. Consequently, the 
Commission concludes that Public Service should be required 
for financial reporting and rate -making purposes to modify 
its basis of stating inventories and all related cost, e.g., 
its cost of gas sold, in a manner so as to reflect the 
impact of the Commission's decision with respect thereto. 

IT IS, THEREFORE, ORDERED as follows: 

1. That effective September 4, 1980, the PGA surcharge 
of • 05781 per therm granted Public Service by Commission 
Order of August 29, 1980, be, and hereby is, terminated. 

2. That effective September 4, 1980, Public Service be,
and here by is, granted a PGA surcharge of • 5859 per therm 
effectiv e on service rendered on or after September 4, 1980. 

3. That Public Service be, and hereby is, required to
file tariffs reflecting these changes in its rates. 

4. That the No tice attached as Appendix A
all customers in its next billing advising 
change in rates. 

be 
them 

sent to 
of the 

5. That in the event the Federal Energy Regulatory
Commission should by final order deny any portion of the 
Transco rates on which this request is based, Public 
Service shall comply fully with the requirements se t forth 
in Revised Rule R1-17(g)(10) by placing refunds that result 
from the FERC action in the deferred account for refunding 
to customers, and by notifying the Commission of the amount 
of the refund. 
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6. That Public Service shall calculate interest on all 
monies held from customer overcollections at the rate of 
eight percent (SJ) for the period of time such monies will 
have been held for refund prior to September 1, 1980. 
Beginning on September 1, 1980, interest shall be calculated 
on such moni es, if such moni es are then continuing . to be 
h�ld for refund, pursuant to the methodology set forth in 
Commission Rule R1-17(g)(10), which Rule was revised by an 
O rder issued on August 19, 1980, in Docket No. G-100, 
Sub 40. 

ISSU E D BY ORDER OF THE COMMISSION. 
This the 4th day of September 1 980. 

NORTH CAROLINA UTILITIE S C OMMISSION 
(SEAL) Sharon C. Credle, Deputy Clerk 

NO TE: For Appendix A, see official O rder in the Office of 
the Chief Clerk. 

HAMM OND , C OMMISSIONER, Dissenting. 

I am opposed to the decision of the majority to allow any 
volume of gas storage to be set aside and exempted from so
called "inventory appreciation". 

Provisions are made in all general rate cases for a 
working capital allowance to cover the costs of maintaining 
a minimum level of inventory of materials and equipment 
including gas storage. Such an allowance was included in 
Publi c  Service's rate base in its last general rate case.

In essence, the sum and substance of the majo rity's 
decision is to im plement a procedure which could be 
characterized as a working capital adjustment clause. Such 
adjustment clause permit s the company to earn a rate of 
return on increases in its allowance for work-ing capit al 
that are occasioned by increases in the cost of gas from 
Transco. This objective is accomplished by changing the 
method by which the company accounts for or prices gas out 
of its invento ry. In the past the company has consistently 
employed a moving average technique in pricing gas out of 
inventory which impli cit ly assumes that all gas held in 
inventory will turn over. 

The majority in its decision in this case, at the request 
of Publi c Service, has abandoned this concept and has taken 
the view that the price of gas removed from inventory should 
be calculated ex cluding a certain level of volumes and the 
price thereof. The net effect of this new approach is to 
permit the company to retain appro xima tely $300,000 that 
would have ot herwise, under the exis ting accounting 
procedure, been returned to the customers. 
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Future wholesale price increases will result in a similar

transrer or benefits rrom the customers to ttie company. I 
disagree and dissent from the majority. 

Leigh H. Hammond, Commissioner 
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DOCKET NO. T-214, SUB 3 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Coastal Transport, Inc., 703 South George 
Street, Goldsboro, North Carolina 27530 -
Application for Authority to Amend 
Certificate No. C-132 

RECOMMENDED 
ORDER DENYING 
APPLICATION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on January 9, 1980, at 9:30 a.m. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Applicant: 

Ralph McDonald, Bailey, Dixon, 
& Fountain, Attorneys at Law, 
Raleigh, North Caro·lina 
For: Coastal Transport, Inc. 

For the Protestants: 

Wooten, McDonald 
P. 0. Bo X 2 2 4 6 , 

Thomas w. Steed, Jr., Allen, Steed & Allen, 
P.A., Attorneys at Law, P.O. Box 2058, Raleigh,
North Carolina 27602
For: Kenan Transport Company and Fleet 

Transport Company, Inc. 

BENNINK, HEARING EXAMINER: On October 26, 1979, Coastal 
Transport, Inc. (Applicant or Coastal), filed an 
application in this docket seeking to amend the territorial 
scope of the common carrier authority which said carrier 
presently holds under Exhibit B(l) of Certificate No. C-132 
to read as follows: 

Transportation of petroleum and petroleum products, in 
bulk, in tank trucks, over irregular routes from existing 
originating terminals at or near Wilmington, Morehead 
City, Beaufort, River Terminal, Thrift, Friendship, Selma, 
Apex, Fayetteville, and Salisbury to points and places in 
North Carolina and of gasoline, kerosene, fuel oils and 
napthas, in bulk, in tank trucks, over irregular routes, 
between all points and places within the territory it is 
now authorized to make deliveries from presently 
authorized originating terminals. 

Notice of the application, together with a description of 
the extension of operating authority being sought in 
conjunction therewith, was published in the Commission's 
Calendar of Hearings issued on December 13, 1979. The 
matter was thereby scheduled to be heard on Wednesday, 
January 9, 1980, at 9:30 a.m. 
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On December 28, 1979, counsel for and on behalf of Fleet 
Transport Company, Inc. (Fleet or Protestant), and Kenan 
Transport Company (Kenan or Protestant) filed a "Protest and 
Motion for Intervention" in this doc�et. By Commission 
Order issued on January 8, 1980, Fleet and Kenan were 
permitted to intervene in this proceeding as Protestant 
Parties. 

Upon call of the matter for hearing at the appointed time 
and place, all parties were represented by counsel. The 
Applicant offered the testimony of Sterling Dillon Wooten, 
Jr., its President and majority shareholder, and Philip 
Poole, Vice President and Manager of Poole & Company, Inc., 
d/b/a Econo Oil Company. Mr. Wooten also offered testimony 
in support of the application in his- capacity as 
shareholder, President, and Manager of the following 
companies: Wooten Oil Company; Petroleum Distributors of 
Eastern Carolina, Inc.; and Thornell Oil Company, Inc. 
Kenan offered the testimony of David Fesperman, its Traffic 
Manager, in opposition to the application. 

Based upon a careful consideration of the application, the 
testimony and evidence presented at the hearing, and the 
entire record in this proceeding, the Hearing Examiner makes 
the following 

FINDINGS OF FACT 

1. That the Applicant Coastal Transport, Inc., is a 
corporation duly organized and existing under the laws of 
the State of North Carolina and is located at Goldsboro, 
Wayne County, North Carolina. 

2. That the Applicant presently holds Common Carrier
Certificate No. C-132 and is actively conducting intrastate 
transportation operations thereunder. 

3. That the Applicant, by its application herein, seeks
to extend the territorial scope of its Certificate No. C-
132, Exhibit B(l) thereof, to include all points and places 
in North Carolina. 

4. That Coastal serves as the primary carrier for Wooten
Oil Company, Petroleum Distributors of Eastern Carolina, 
Inc., and Thornell Oil Company, Inc., hauling 90% - 95% of 
the petroleum products shipped by said companies. 

S. That the primary marketing area for petroleum 
products distributed by Wooten Oil Company extends within a 
SO-mile radius of Goldsboro, North Carolina. Wooten Oil 
Company made no shipments of petroleum products into the 
area of western North Carolina covered by this application 
in 1979. However, it does have "potential" customers in 
that area of the State. 

6. That the primary marketing area for petroleum 
products distributed by Petroleum Distributors of Eastern 
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Carolina, Inc., and Thornell Oil Company, Inc., extends 
within a SO to 100 mile radius of Goldsboro, North Carolina. 
Petroleum Distributors of Eastern Carolina, Inc., has a 
present need to transport petroleum products into West 
Je�ferson, Ashe County, North Carolina, which traffic is now 
being hauled by privately owned customer equipment rather 
than by certificated common carriers. Thornell Oil Company, 
Inc., does not have any customers at the present time in the 
area of western North Carolina covered by this application, 
but does have "potential" customers located therein. 

7. That during 1979, it was not necessary for
Wooten Oil Company, Petroleum Distributors of 
Carolina, Inc., or Thornell Oil Company, Inc., to 
service from certificated common carriers. to 
intrastate shipments of petroleum products into the 
western North Carolina covered by this application. 
those shipments which were actually made into that 
the State by Petroleum Distributors were themselves 
by customer-owned equipment. 

either 
Eastern 
request 

handle 
area of 
Rather, 
area of 
handled 

8. That the primary marketing territory for petroleum
products distributed by Econo Oil Company extends within a 
75-mile radius of Asheboro, North Carolina. Econo Oil 
Company presently owns one truck, which is not sufficient to 
handle all ,of its transportation needs. Coastal is the only 
certificated intrastate common carrier used by Econo Oil 
Company to haul its products in North Carolina. Econo Oil 
Company has customers and "potential" customers for the sale 
of various grades of fuel oil and petroleum product� in the 
area of western North Carolina covered by this application, 
with Haywood County being one specific destination point. 
Coastal has provided "very good" common carrier 
transportation service to Econo Oil Company during the 
period of approximately the last four years. 

9. That there are approximately 80 common carriers who
now hold intrastate operating authority issued by this 
Commission to transport petroleum and petroleum products in 
North Caroli-na. Certain of these carriers, including the 
Protestants Fleet and Kenan, are authorized to engage in the 
transportation of petroleum and petroleum products 
throughout the State of North Carolina. During 1979, 
Protestant Kenan transported 114 loads of petroleum products 
into the area of western North Carolina covered by the 
application at issue herein. Gross revenues derived by 
Kenan from such intrastate traffic totaled approximately 
$15,000. Kenan now operates five terminals in North 
Carolina at which are maintained approximately 116 tractors 
and 64 tank trailers suitable for the transportation of 
petroleum products. Kenan is actively engaged in the 
transportation of petroleum and petroleum products 
throughout the portion of western North Carolina covered by 
the application at issue herein. 
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10. That the Applicant
properly perform and operate 
Carolina intrastate commerce 
financially responsible in 
Certificate No. C-132. 

is fit, willing, and able to 
as a common carrier in North 
and said carrier is solvent and 
its current operations under 

11. That the public convenience and necessity do not
require the proposed service in addition to existing 
authorized transportation service. 

Whereupon, the Hearing Examiner reaches the following 

CONCLUSIONS 

Under the provisions of G.S. 62-262(e), Coastal has the 
burden of proof with respect to its application for an 
extension of the territorial scope of its common carrier 
authority to show to the satisfaction of this Commission: 

1. That public convenience and
proposed service in addition to 
transportation service, 

necessity require the 
existing authorized 

2. That Coastal is fit, willing, and able to properly
perform the proposed service, and 

3. That Coastal is solvent and financially able to
furnish adequate service on a continuing basis. 

The type of proof required to show public convenience and 
necessity within the meaning of G.S. 62-262 is further 
explained by Rule R2-15 of this Commission which provides 
that the Applicant must establish proof that a "public 
demand and need exists" for the proposed service in addition 
to existing authorized service. The Supreme Court of North 
Carolina and the Court of Appeals have in several decisions 
stated the elements which constitute "public convenience and 
necessity,• pointing out that they include such questions as 
"whether there is a substantial public need for the 
service;" "whether the existing carriers can reasonably meet 
this need;" and "whether it would endanger or impair the 
operations of existing carriers contrary to the public 
interest." Utilities Commission�- Carolina Coach Company, 
260 N.C. 43, 132 S.E.2d 249 (1963); Utilities Commission v. 
Trucking Compan!, 223 N.C. 687, 28 S.E.2d 201 (1943);
Utilities Comm ssion �- Southern Coach Company, 19 N.C.App. 
597, 199 S.E.2d 731 (1973); Utilitres-commission v. Queen 
City Coach Company, 4 N.C.App. 116, l66 S.E.2d 441 (196� 

Based upon a careful review of the evidence presented, the 
record as a whole, and the foregoing Findings of Fact, the 
Hearing Examiner is of the opinion, and therefore concludes, 
that the Applicant has failed to carry the burden of proof 
in this proceeding to show that public convenience and 
necessity require its proposed service in addition to 
existing authorized transportation service. In this regard, 
the Hearing Examiner believes that Coastal has failed to 
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offer sufficient evidence in this case which would indicate 
that there presently exists a substantial public need for 
the proposed common carrier service in the area of western 
North Carolina covered by the application at issue herein. 

Rather, the Applicant has, at most, offered evidence 
indicating a present need for the transportation of 
petroleum products into only two of the counties in western 
North Carolina covered by its application; namely, Ashe 
County and Haywood County. Furthermore, the Hearing 
Examiner feels compelled to note that the movements of the 
aforementioned petroleum products do not now require the 
services of certificated common carriers. To the contrary, 
the shipments of petroleum products into Ashe County are now 
transported by privately owned customer equipment, while 
shipments into Haywood County are apparently handled by 
Econo Oil Company using its own truck. It is also the 
opinion and further conclusion of this Hearing Examiner that 
general ·testimony indicating that supporting shippers have 
"potential" customers who may henceforth require the use of 
common carriers is itself insufficient to support a finding 
that public convenience and necessity require the proposed 
service in addition to existing authorized transportation 
service. 

A careful consideration of the entire record in this case 
also leads the Hearing Examiner to conclude that there has 
been no substantial showing that the existing common 
carriers are unable to reasonably meet the transportation 
needs of shippers who presently desire to transport 
petroleum products into the area of western North Carolina· 
covered by the application at issue herein. Therefore, the 
Hearing Examiner concludes that the existing carriers, 
including the Protestants Kenan and Fleet, could reasonably 
be expected to handle all of the specific transportation 
needs shown in this proceeding by Coastal in support of its 
application. 

Accordingly, for all of the reasons set forth above, the 
Hearing Examiner concludes that Coastal has failed to carry 
the burden of proof in this proceeding to show that the 
public convenience and necessity require the Applicant's 
proposed common carrier service in addition to existing 
authorized transportation service. 

In concluding this Order, the Hearing Examiner wishes to 
emphasize that denial of the application at issue herein is 
based solely upon Coastal's failure to establish the 
existence of a public demand and need in support of its 
proposed service and operating authority rather than upon 
any other factors. In this regard, the Hearing Examiner 
notes that the evidence presented at the hearing by Coastal 
clearly indicates that said carrier is fit, willing, and 
able to properly perform and operate as a common carrier in 
North Carolina intrastate commerce and that Coastal is in 
fact currently operating as a solvent and financially 
responsible intrastate common carrier. 
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IT IS, THEREFORE, ORDERED that the application filed in 
this docket on October 26, 1979, by Coastal Transport, Inc., 
be, and the same is hereby, denied. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 5th day of April 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-1998 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Southern Sales of Aberdeen, Inc., d/b/a ) 
Southern Transport Service, U.S. 1 South, ) 
Aberdeen, North Carolina 28315 - Application, ) 
as Amended, for Common Carrier Authority to ) 
Transport Group 21, Gasoline, Kerosene, No. 2 ) 
Fuel 011 and Diesel 011, in Bulk, in Tank ) 
Vehicles, Over Irregular Routes From all ) 
Existing Originating Terminals at or Near ) 
Wilmington, Morehead City, Beaufort, River ) 
Terminal, Thrift, Friendship, Selma, Apex, ) 
Fayetteville, and Salisbury to all Points and ) 
Places Within the Counties of Moore, ) 
Montgomery, Hoke, and Richmond ) 

RECOMMENDED 
ORDER 
DENYING 
APPLICATION 

HEARD IN: The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on November 6, 1979, at 9:30 a.m. 

BEFORE: Carolyn D. Johnson, Hearing Examiner 

APPEARANCES: 

FOR THE APPLICANT: 

Vaughn S, Winborne, Attorney at Law, 1108 
Capitol Club Building, Raleigh, North 
Carolina 27601 
For: Southern Sales of Aberdeen, Inc., d/b/a 

Southern Transport Service 

For the Protestants: 

Thomas W. Steed, Jr., Allen, Steed and Allen, 
P.A., P. O. Box 2058, Raleigh, North Carolina
27602
For: Kenan Transport Co. and Eastern 011

Transport, Inc. 

JOHNSON, HEARING EXAMINER: This matter arose upon the 
filing with the North Carolina Utilities Commission 
(Commission) on August 22, 1979, by Southern Sales of 
Aberdeen, Inc. , d/ b/a Southern Trans port Service (Southern) 
of an application for common carrier authority to transport 
Group 3, Petroleum and Petroleum Products, in bulk, in tank 
vehicles, over irregular routes from all existing 

originating terminals at or near Wilmington, Morehead City, 
Beaufort, River Terminal, Thrift, Friendship, Selma, Apex, 
Fayetteville, and Salisbury to all points and places within 
the following counties: Moore, Montgomery, Hoke, and 
Richmond. 



APPLICATIONS DENIED 381 

Notice of the application, together with a description of 
the authority sought, and the time and place of hearing, was 
published in the Commission's Calendar of Hearings issued 
Septemer 26, 1979. 

Protest and Motions for Intervention filed by Fleet 
Transport Company, Inc., Nashville, Tennessee; Kenan 
Transport Company, Chapel Hill, North Carolina; and Eastern 
Oil Transpor,tation, Inc., Wilmington, North Carolina, were 
duly filed with the Commission and all interventions allowed 
by subsequent orders of the Commission. 

On November 1, 1979, the Applicant filed a motion to 
amend the commodity description in its application to cover 
transportation of "Group 21. Other Specified Commodities: 
Gasoline, Kerosene, No. 2 Fuel Oil and Diesel Fuel, in bulk, 
in tank vehicles." By letter dated November 2, 1979, to the 
Commission, Protestant Fleet Transport Company withdrew its 
protest upon amendment of the application. 

At the hearing all parties were present or represented by 
counsel. A summary of the testimony offered at the hearing 
is as follows: 

FRANK MCNEILL testified that he is the principal 
stockholder of the Applicant, Southern, which now operates 
two retail establishments, a truck stop and a mini
convenience store and station. Hr. HcNeill is also a 
principal stockholder in Sandhill Oil Company and HcNeill 
011 Company, both of which sell gasoline, kerosene, fuel 
011, and diesel fuel. Together, these companies . handle 
about 5 1/2 million gallons of these products a year. At 
the present time transportation of the product is handled by 
a truck and trailer owned by HcNeill 011 Company. This 
equipment would be leased to Southern if the application is 
granted. 

Hr. HcNeill testified that one of the reasons for filing 
the application was to get the hauling operations of HcNeill 
Oil Company and Sandhill Oil Company into a separate 
corporation in order to put it on a more profitable basis. 
During the past few years his companies have received only 
85J of the posted rate where common carriers receive 100J of 
the posted rate. Another reason for wanting to become a 
common carrier is that his companies have experienced some 
difficulty in getting product hauled in emergency 
situations. He has also surveyed other oil companies in the 
area, including Page and Shamburger in Aberdeen, Lee-Moore 
Oil Company, Scotland 011 Company, and Thomas Oil Company 
and decided there was a need for a common carrier. The 
application is being supported by HcNeill Oil Company and 
Sandhill Oil Company. 

Hr. HcNeill stated that 
business since graduating 
Carolina in 1952 and had 
HcNeill Oil Company tor a 

he had been active in the oil 
from the University of North 
been manager and president of 
number of years. That company 
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began hauling its own products in 1964. He is familiar 
with the safety rules and regulations pertaining to the 
hauling of petroleum products. Identified as Applicant's 
Exhibit No. 1 was a list of equipment showing one 1975 Hack 
Truck, one 1980 Hack Truck, and one 1967 Heil trailer with 
8,500-gallon capacity. Hr. HcNeill testified that the 1975 
tractor and the trailer were owned by HcNeill Oil Company 
and the additional tractor was under lease to be delivered 
February 1980. Net worth of Southern as shown on the 
application was $6,900 consisting of cash and merchandise in 
the mini-convenience store. He would put other assets into 
Southern as required and identified as Applicant's Exhibit 
No. 2 his personal financial statement showing a net worth 
of $441,000. 

At present the one traotor and tank is sufficient to 
handle the hauling of his companies, but occasionally common 
carriers including East Coast and Kenan are called on. Hr. 
HcNeill stated that from his survey he feels there is a need 
for a common carrier to be located in the four-county area, 
known as the Sandhills of North Carolina. If the 
application were granted the two companies controlled by 
him, Sandhill Oil Company and HcNeill Oil Company, would use 
the service for their transportation needs. Both of these 
companies handle Union 76 products. 

On cross-examination, Hr. HcNeill explained that both 
HcNeill 011 Company and Sandhill 011 Company are Union 76 
oil jobbers who purchase gasoline and other fuels from Union 
76 and, in turn, retail these products. He is the majority 
stockholder in both of the oil jobbers as well as the 
majority stockholder in Southern. Southern is a Union 76 
Retailer which purchases its products from the oil jobbers 
controlled by Hr. HcNeill and retails them through the truck 
stop and the mini-convenience store. 

The original primary purpose in seeking a common carrier 
certificate for Southern is to convert the private 
transportation operations now conducted through HcNeill 011 
Company to a separate corporate entity. This would remove 
liability as well as be of economic advantage to his 
companies since Southern would receive the full oommon 
carrier rate, including the 7S fuel surcharge, for 
transporting the product from the Union 76 terminals to his 
oil jobber companies which rate is 26S greater than the 
freight allowance which HcNeill 011 Company now receives. 
He explained that his gasoline is purchased from Union 76 
f.o.b. his oil jobber sites and that Union 76, instead of 
actually shipping the product, given HcNeill Oil Company an 
allowance off the price of the product equal to the
dedicated rate which is 85S of the posted rate. The basic 
reason for seeking common carrier status rather than
continuing tbe private carriage would be the very obvious 
economic advantage to his companies that would be obtained. 

Hr. HcNeill testified that at the present time about 98S 
of the transportation requirements of HcNeill Oil Company 



APPLICATIONS DENIED 383 

and Sandhill Oil Company are able to be handled by the 
tractor and trailer owned by McNeill Oil Company. It is 
only in the remote or emergency cases that he is required to 
call on common carriers. Such an emergency situation occurs 
when he is given notice of a price increase in the product 
and desires to buy as much product as he can prior to the 
increase. 

As a common carrier it would be the intent of Southern 
to hold itself out to serve anybody that sought its service 
in the four-county area. For the present time the two oil 
jobbers controlled by Mr. McNeill handle all of the Union 76 
products in the area. His company would be willing to haul 
products from other oil companies, such as Exxon and 
Phillips, although he realizes that basically it is the oil 
company that is the shipper if the product is sold f .o. b. 
destination. 

On redirect examination, Mr. McNeill testified that on 
the prior Thursday Kenan had been unable to handle a load 
for his companies which he was trying to get because of a 
price increase. He has not called on Eastern Oil. To his 
knowledge neither Kenan nor Eastern Oil have solicited 
business from his oil jobber companies. The previous day he 
had called East Coast which was able to help him with one 
load. 

On recross-examination, Mr. McNeil! testified that the 
reason he called common carriers in the previous few days 
was in order to take advantage of a price break. He also 
stated that he was on the Executive Committee and immediate 
Past President of the North Carolina Oil Jobbers Association 
which was contesting the dedicated rate on petroleum through 
11 tigation in the North Carolina Court of Appeals. If 
Southern were granted common carrier authority it would not 
be interested in handling service under the dedicated rate, 
but would hope to avail itself of the full rate. 

ROBERT H. MEDLIN testified that he is the Traffic and 
Distributio"n Manager of Scotland Oil Company, located in 
Scotland County, which handles petroleum products 
throughout the entire State of North C arolina as well as 
South Carolina and Virginia. In the four-county area 
involved, his company handles about five million gallons a 
year most of which is transported with privately owned 
equipment. The major supplier of Scotland 011 Company is 
Texaco and they have purchase contracts with Gulf, City 
Service, and some large independents. 

In the opinion of Mr. Medlin there is a need for an 
additional carrier in addition to the existing authorized 
common carriers because in cases of price increases his 
company needs to haul as much of its product as possible to 
beat the price increase and because in the winter time he 
cannot always get his transportation done on time. Kenan 
Transport Company has given very good service, hauling an 
average of 10 to 15 loads a day, but is not able at all 
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ti.mes to give service. The same is true of Eastern Oil 
Company. Both of these carriers, according to the witness, 
serve their primary customers first. He feels that there is 
a need for additional service in this area and if the 
application were granted his company would use such service. 

On cross-examination, Hr. Medlin testified that, of the 
five million gallons of products which his company handles 
each year in the four-county area involved, about 75J is 
transported on company-owned trucks. The remainder is 
handled by common carriage. He gets good service from Kenan 
and other common carriers except in certain peak times. He 
has not been told that Scotland 011 would be a primary 
customer of Southern. He realizes that Southern Transport 
has only one operating truck and trailer at the present 
time. 

On redirect examination, Hr. Medlin testified that during 
the independent truckers' strike his company was unable to 
move all of its product and from 5J to 10J of his customer 
accounts had to wait. 

On recross-examination, Hr. Medlin stated that the 
independent truckers' strike took some transportation 
equipment out of operation in the State thus causing an 
abnormal type shortage. He would not expect the other 
common carriers to maintain enough equipment at all times to 
cover this type of abnormal situation. 

ED DICKERSON testified that he is connected with Thomas 
Oil-Company which handles approximately three million 
gallons per year of Phillips 66 products in Hoo re County. 
At the present time transportation of that product is 
handled primarily by two company-owned trucks. At times his 
company utilizes common carriers in Moore County and has 
gotten from poor to no service. Ke nan, which is his 
company's primary supplier for propane gasoline, has been 
called on for transportation of gasoline, kerosene, and fuel 
oil. In June it had taken two weeks to get five loads of 
product from Gulf Oil. His company has not used Eastern 011 
Company. Neither Eastern Oil nor Kenan has solicited his 
business. In the opinion of the witness there is a need for 
an additional common carrier in Moore County and his company 
would use the services of the Applicant if additional 
authority is granted. 

On cross-examination, Hr. Dickerson testified that out of 
the three million gallons of product handled by his company 
each year in Moore County about 95J is handled by private 
carriage. Factors that require his company to call on 
common carriers include price increase situations, end of 
the month allocation situations, and other set-aside 
assigned volumes which are not part of the company's regular 
supply. Thomas 011 has not indicated to Kenan or any common 
carrier a desire to use common carrier service in lieu of 
private transportation. Because of the convenience of being 
able to control the flow and get the product to the right 



APPLICATIONS DENIED 385 

place at the right time, depending upon a common carrier as 
the sole carrier would not be feasible for his company. His 
company seeks common carriers only in remote type 
situations. He had one problem with Kenan in June of this 
year where it took two weeks to I give five loads out of 
Gulf's terminal. He does not kno,w whether or not Southern 
could have provided this service. 

DAVID FESPERMAN testified that he is Traffic Manager of 
Kenar!Transport Company which holds authority from this 
Commission and is actively engaged in North Carolina as a 
common carrier of bulk commodities both liquid and dry 
including petroleum products and the specific commodities 
that are involved in the application in this case. Kenan 
operates five terminal facilities in North Carolina at Apex, 
Charlotte, Greensboro, Selma, and Wilmington at which are 
located 116 tractors and 64 tank trailers which are suitable 
for the transportation of petroleum products. The Company 
also operates terminals in Virginia, South Carolina, and 
Georgi a  and is able to transfer additional petroleum 
equipment where it is needed. Kenan is at the present time 
transporting petroleum products in the four-county area 
involved in application. A month-by-month traffic analysis 
of shipments into these counties for the months of January 
through September 1979 is shown on Kenan Exhibit No. 1. 

Mr. Fesperman explained the dedicated rate pro visions of 
the North Carolina Intrastate Common Carrier Petroleum 
Tariff under which the regular rate is discounted 15J in 
situations where the carrier can dedicate a tractor and 
trailer to the exclusive use of a customer for a minimum 
20-week period and such equipment is utilized for 100 hours 
per week. He also explained that there is now in existence 
a 7J surcharge allowed on the North Carolina Intrastate 
Common Carrier Petroleum Tariff to offset increased fuel 
costs. 

Mr. Fesperman testified that there are approximately 80 
common carriers, including Kenan Transport, transporting 
petroleum products in North Carolina and that his knowledge 
of these carriers indicates that they are not experiencing 
full utilization of their transportation equipment at all 
times. He is familiar with the seasonal needs for 
additional common carrier service in the transportation of 
petroleum brought about in the winter months because of an 
increased demand for heating fuels and in the summer months 
because of an increased demand for gasoline due to vacation 
season. Kenan Transport Company holds itself out as a 
common carrier in the four counties involved in the 
a pplication and has equipment available to serve oil 
jobbers such as the ones represented in the hearing. There 
are instances, because of emergency or sporadic needs, where 
Kenan Transport cannot send a truck to a shipper at the very 
minute it is asked for. There will be occasions, throughout 
the petroleum transportation industry, when any common 
carrier at a specific point and time will not have a piece 
of equipment that can be dispatched right away. It would 
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not be economically feasible for Kenan Transport or other 
common carriers of petroleum products to keep enough 
equipment on hand to be able to serve anybody at any given 
time on any given day throughout the entire year in North 
Carolina. Kenan Transport and other common carriers try to 
maintain fleet levels at a level that will satisfy the 
normal average demand. In the opinion of Mr. Fesperman 
there is a sufficient number of common carriers of petroleum 
products authorized in North Carolina to serve the 
four-county area involved in that application and that there 
is no need for additional common carrier service in the 
area. 

On cross-examination Mr. Fesperman testified that a 
company would seldom experience 100j utilization of its 
equipment 100% of the time. He stated that the dedicated 
rate was of statewide application and could be of benefit to 
a shipper that used common carriage, for only a part of its 
transportation needs. Kenan Transport has dedicated a 
tractor-trailer to an oil company that was using its own 
private fleet to deliver the product, but was able to tender 
efficient business to a common carrier to qualify for the 
dedicated rate. Also, oil companies can combine the volume 
of several of their customers and be able to tender to a 
carrier enough business to allow for the dedicated rate. 
Kenan Oil Company and Burlington Industries, for example, 
have used the dedicated rate. 

Mr. Fesperman testified that he did not know the 
circumstances involved in the five loads handled by Kenan 

Transport for Thomas Oil Company in June of this year, but 
stated that the delay could very well have been caused by 
the blockading of the pipeline terminals by the independent 
truckers. As to the monthly allocations which had been 
testified to by various witnesses he does not know whether 
or not there is a mechanism within the allocation process to 
recover the allocation for loads that could not be hauled. 

Tractors and trailers owned by Kenan Transport for its 
interstate and intrastate operations are used for gasoline 
and fuel oil as well as other chemical products. Kenan 
operates in a four-state base area of Virginia, North 
Carolina, South Carolina, and Georgia and will occasionally 
haul loads from one of those four states to states outside 
of the area. It has authority to haul to approximately 35 

states. 

Whether or not any of the oil jobbers testifying at the 
hearing could qualify for a dedicated rate would depend on 
whether the supplier involved had made dedicated arrange
ments with the common carrier that is doing the hauling. 

Total intrastate petroleum revenues for Kenan Transport 
for the first nine months of this year were approximately 
$1,500,000 out of which approximately $33,000 was 
attributable to the four-county area involved. The Company, 
however, considers every load it hauls an integral part of 
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its total operation and over a period of time every load and 
every dollar of revenue could be subject to diversion 
through applications of this type. The transportation 
operations shown in Kenan Exhibit No. 1 include some 
shipments for major oil companies and some for small oil 
companies. The biggest major oil company customer of Kenan 
on a statewide basis is Exxon, with Texaco being second and 
Mobile and Phillips following. Traffic represented by the 
Exhibit includes that hauled for Gulf, Exxon, and Texaco as 
well as Hudson Pulp and Paper, Kenan Oil, Major Oil Company, 
Richmond Oil Company, Eastern Aviation, and Fortune Oil 
Company. Traffic to these four counties is a mixture of 
traffic from major oil companies and companies that are not 
major oil companies. Kenan Transport did not haul any 
traffic in this nine-month period for Union 76 nor for 
Phillips. Mr. Fesperman could not tell whether any product 
had been hauled for any of the oil jobber witnesses 
testifying in the hearing. He could not tell whether any of 
the transportation represented on Exhibit No. 1 would be 
diverted from Kenan Transport by granting of the 
application. No study has been bmade of what common 
carriers are based in the four-county area. The common 
carriers are located throughout the State, with the larger 
of the carriers operating terminals at locations near the 
pipeline terminals. Of the approximately 80 common carriers 
in North Carolina probably 25 or more have more than 10 
tankers. According to his last knowledge some eight or nine 
carriers had at one time or another participated in the 
dedicated rate provision. He considers equipment dedicated 
under this provision to be 100% utilized. 

Mr. Fesperman testified that Kenan has made and continues 
to make solicitations on Scotland Oil for its petroleum 
transportation business, but he does not know whether or not 
Mr. Medlin's or Mr. McNeill's business has been solicited. 
He has made no specific study of the needs in the four
county area for gasoline, kerosene, fuel oil, or diesel oil 
and does not know whether or not any characteristics of need 
in that area differ from other parts of the state. He did 
not hear any testimony in the hearing to indicate that any 
oil jobbers have lost allocations due to inability to get 
service. 

On redirect examination Mr. Fesperman stated that he had 
not heard any testimony in the hearing that would indicate 
any particulay charactoristic of need for transportation of 
petroleum different from the rest of the State or that the 
problem with the monthly allocation is any different in the 
four-county area than in the rest of the state. 

Based upon 
proceeding as 
following 

the foregoing, and the entire record in this 
a whole, the Hearing Examiner makes the 
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FINDINGS OF FACT 

1. By the application, as amended, Southern seeks common
carrier authority to transport Group 21, Other Specified 
Commodities: Gasoline, Kerosene, No. 2 Fuel Oil, and Diesel 
Fuel, in bulk, in tank vehicles, over irregular routes from 
all existing originating terminals at or near Wilmington, 
Morehead City, Beaufort, River Terminal, Thrift, Friendship, 
Selma, Apex, Fayetteville, and Salisbury to all points and 
places within the following counties: Moore, Montgomery, 
Hoke, and Richmond. 

2. Southern now operates two retail establishments, a 
truck stop and a mini-convenience store, both of which 
operations sell Union 76 gasoline and petroleum products. 
These petroleum products are purchased at wholesale from 
McNeill Oil Company and Sandhill Oil Company both of which 
are Union 76 oil jobbers and under common control with 
Southern by reason of the ownership of the controlling stock 
in each company being held by Frank McNeil!. 

3. McNeill Oil Company and Sandhill Oil Company handle a
volume of approximately 5 1/2 million gallons of petroleum 
products per year in the four-county area of Moore, Hoke, 
Montgomery, and Richmond Counties. At the present time 
approximately 98% of these petroleum products are 
transported in private carriage by one tractor-trailer unit 
owned by McNeill Oil Company. In emergency or unusual 
situations such as price increases or end-of-the-month 
allocations these companies have called upon the services of 
common carriers. 

4. The primary purpose of Southern in seeking common 
carrier petroleum authority is to enable the private 
carriage transportation operations of McNeill Oil Company 
for itself and for Sandhill Oil Company to be handled by a 
separate corporation in order to insulate the oil jobbing 
operations from the liability of transportation operations 
and to bring about more profitable transportation operations 
for the commonly controlled companies. This latter purpose 
is hoped to be accomplished primarily through the fact that 
Southern, as a common carrier, would receive the regular 
common carrier rate for transportation of the petroleum 
products, including the 7% fuel cost surcharge, which would 
be 26% greater than the transportation allowance now given 
by Union 76 to McNeill Oil Company based on the reduced 
dedicated rate provisions of the common carrier petroleum 
tariff. 

5. Southern has an approximate net worth of $6,900
consisting of cash and merchandise on hand in the mini
convenience store. If granted the operating authority, it 
would lease the tractor-trailer unit now owned by McNeill 
Oil Company. Frank McNeill, the controlling stockholder of 
Southern has a personal net worth of $441,000. 
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6. If granted the common carrier authority sought in the
application, Southern, in addition to handling the 
transportation needs of McNeill Oil Company and Sandhill Oil 
Company, would hold itself out to provide transportation 
services in the four-county area involved to other shippers 
including Scotland Oil Company and Thomas Oil Company who 
supported the application. 

7. Scotland Oil Company is an oil jobber handling 
approximately five million gallons of gasoline and petroleum 
products in the four counties of Moore, Montgomery, Hoke, 
and Richmond. Approximately 75% of this product is 
transportated in company-owned trucks with common carriers 
handling the remainder of the transportation requirements. 
Scotland Oil Company has received good service from Kenan 
Transport Company and other common carriers but, in 
emergency type situations such as the desire to purchase 
increased volumes prior to pending price increases, or 
equipment shortages due to the independent truckers' strike, 
have experienced certain occasions where common carriers 
could not furnish equipment at the specific time requested. 

8. Thomas Oil Company is a Phillips 66 oil jobber 
handling about three million gallons of gasoline and 
petroleum products a year in Moore County. About 95% of 
this product is transported in company-owned trucks. This 
company utilizes private carriage because of the convenience 
of being able to control the flow of the product and does 
not desire to depend solely upon common carriage. It 
utilizes common carriage only in remote situations such as 
price increases, end-of-the-month allocations and assigned 
volumes which are not from its regular suppliers. The only 
specific incident of use of a common carrier cited by Thomas 
Oil Company was in June of this year where Kenan Transport 
was requested to haul five loads out of the Gulf terminal. 

9. There are approximately 80 common carriers who have
intrastate authority issued by this Commission to transport 
gasoline and other petroleum products. A number of these 
carriers, including the Protestants Kenan Transport Company 
and Eastern Oil Transport, Inc., are authorized to engage in 
and are engaged in the transportation of petroleum products 
in the four-county area involved in this application. 
Neither Kenan Transport Company nor the other common 
carriers are experiencing 100% utilization of their 
petroleum transportation equipment at all times. The 
Protestant Kenan Transport operates five terminals in North 
Carolina at which are maintained 116 tractors and 64 tank 
trailers suitable for the transprotation of petroleum 
porducts with additional equipment readily available if 
needed. Kenan is actively engaged in transportation 
operations in the four-county area involved in this 
application and holds itself out as a common carrier of 
petroleum products available to serve oil jobbers and other 
shippers within the area. 
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10. Transportation requirements of gasoline and petroleum
products of the type involved in this application are 
characterized by seasonal needs or peaks brought about by an 
increased demand for heating fuel in the winter months and 
an increased demand for gasoline due to vacation during the 
summer months. In adddition other emergency or sporadic 
needs are occasioned by price increases, fuel allocations, 
and recently, the independent truckers' strike which caused 
an overall shortage of petroleum transportation equipment. 
Because of these characteristics, particularly the emergency 
or sporadic needs, there may be occasions where the demand 
for equipment made upon a common carrier might exceed the 
equipment it has available for immediate use at a given 
time. It would be economically unfeasible for a common 
carrier to maintain sufficient equipment to be able to serve 
any shipper at any given time on any given day. 

11. Southern has not shown that it would be able to 
provide common carrier transportation service for gasoline 
and petroleum products in the four county area involved in 
this application to meet all emergency or sporadic 
requirements of the shipper winesses or other shippers in 
any manner better than or different from the transportation 
service now available from the Protestants and other 
existing common carriers. 

12. Public convenience and necessity does not require the
proposed service of Southern in addition to existing 
authorized transportation service, 

13. Southern has not shown that it is fit and able to 
properly perform the proposed service. 

14. Southern has not shown that it is financially able to
furnish adequate service on a continuing basis. 

Based upon the foregoing Findings of Fact, the Hearing 
Examiner makes the following 

CONCLUSIONS 

In this application for a common carrier certificate 
Southern, under the provisions of G.S. 62-262(e), first has 
the burden of proof to show to the satisfaction of this 
Commission: 

"(l) That public convenience and 
proposed service in addition to 
transportation service •.•. • 

necessity require the 
existing authorized 

The type of proof required to show public convenience and 
necessity within the meaning of G.S. 62-262 is further 
explained by Rule R2-15 of this Commission which provides 
that the Applicant must establish proof that a "public 
demand and need exists" for the proposed service in addition 
to existing authorized service. The Supreme Court of North 
Carolina and the Court of Appeals have in several decisions 
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stated the elements which constitute "public convenience and 
necessity," pointing out that they include such questions as 
"whether there is a substantial public need for the service" 
and "whether the existing carriers can reasonably meet this 
need." Utilities Commission v. Carolina Coach Company, 260 
N.C. 43, 132 S.E.2d 249 (1963); UtilTties Commission v.
Trucking Company, 223 N.C. 687, 28 S.E.2d 201 (1943);
Utilities Commission�- Southern Coach Com?any, 19 N.C.App. 
597, 199 S.E.2d 731 (1973); Utilitres--comm1ss1on v. Queen 
City Coach Company, 4 N.C.App. 116, 166 S.E.2d 441 (1969). 
It is fundamental that the type of need required to 
establish public convenience and necessity is a public need 
for transportation service. The fact that an individual 
shipper may find it more convenient, more desirable or more 
profitable to convert its private carriage operations into a 
separate common carriage operation does not in any way 
support a finding of public convenience and necessity for 
the common carriage operation. See Utilities Commission v. 
Petroleum Transportation, Inc., 27f:°C.App. 566, 163 S.E.2d 
526 (1968). Thus, the primary reasons for McNeill Oil 
Company and Sandhill Oil Company in supporting the granting 
by this Commission to Southern of a common carrier 
certificate do not establish any public need for the 
proposed service within the meaning of G.S. 62-262. Since 
these two oil jobbers who are under common control and 
ownership with Southern would continue to utilize the same 
equipment even if Southern were granted common carrier 
status there is no real transportation need on the part of 
these companies for the grant of authority to Southern. 

Nor has there been sufficient showing of a substantial 
need on the part of Scotland Oil Company or Thomas Oil 
Company for common carrier service from Southern in addition 
to existing common carriers. Both of these carriers utilize 
their own equipment for the greater part of their 
transportation needs and call upon common carriers only when 
their own equipment is not sufficient. Neither of these 
companies testified as to any difficulty in obtaining common 
carrier transportation when needed except in the emergency 
or sporadic type situations occasioned by pending price 
increases, monthly allocations, and the abnormal shortage of 
equipment caused by the independent truckers' strike. Even 
in those situations there were very few specific incidents 
testified to where equipment was not available from existing 
common carriers. Obviously, it would be totally unfeasible 
from a practical and economical standpoint for a common 
carrier to maintain sufficient equipment to be able to serve 
any shipper at any given time on any given day. To find 
that existing common carriers were not reasonably meeting 
the public need for transportation of petroleum products 
because they did not maintain such level of equipment would 
be completely unreasonable. This is particularly true with 
respect to shippers, such as Scotland Oil Company and Thomas 
Oil Company, who elect to depend primarily on private 
carriage and look to the common carrier for service only in 
emergency type situations. For these reasons, the 
Commission concludes that Southern has failed to meet the 
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burden of proof to show that public 
necessity require the proposed service 
addition to existing authorized service. 

convenience 
of Southern 

and 
in 

The provisions of G.S. 62-262 also place upon Southern the 
burden of proof of showing to the satisfaction of this 
Commission that it is "able to properly perform the proposed 
service" and "financially able to furnish adequate service 
upon a continuing basis." Since, if the authority is 
granted, it is the intent of McNeill Oil Company to lease 
its tractor-trailer unit to Southern and for McNeill Oil 
Company and Sandhill Oil Company to utilize Southern, as a 
common carrier, in lieu of the present private carriage 
operations, it is apparent that Southern will of necessity 
have to devote its equipmant and facilities primarily to 
fill the transportation needs of these two commonly owned 
companies. In fact, the evidence indicates that the 
equipment is now needed to handle the transportation 
requirements of the two companies and that, on occasions, it 
is necessary to seek the services of common carriers. There 
has been no showing that Southern would be willing or have 
the financial ability to maintain sufficient levels of 
equipment to serve the other shippers in the area including 
Scotland Oil Company and Thomas Oil Company in addition to 
serving the needs of its own commonly controlled companies. 
Nothing in the evidence indicates that Southern would be 
able to handle the emergency and sporadic needs of these two 
supporting shippers and other shippers in the area in any 
way differently from the Protestants or other existing 
common carriers. Except for serving its own commonly owned 
oil jobbers in lieu of private transportation, Southern has 
made no showing as to how it could operate as a common 
carrier of petroleum products. The Commission concludes 
that Southern has not met the burden of proof of showing 
that it is able to perform the proposed service within the 
meaning of G.S. 62-262. 

IT IS, THEREFORE, ORDERED that the application of Southern 
in this docket be, and the same is hereby, denied. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 4th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, Deputy Clerk 
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DOCKET NO. T-902, SUB 13 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Henry Faircloth Transfer, Inc., 521 North 
John Street, Goldsboro, North Carolina, 
North Carolina Application for Permanent 
Common Carrier Authority to Transport 
Group 21, Soya Bean Meal, etc., Statewide 

RECOMMENDED 
ORDER GRANTING 
COMMON CARRIER 
AUTHORITY 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
Raleigh, North Carolina, on January 23, 1980 

Wilson B. Partin, Jr., Hearing Examiner 

For the Applicant: 

Lindsay c. Warren, Jr., Taylor, Warren, Kerr &
Walker, P.O. Box 1616, Goldsboro, North 
Carolina 27530 

Thomas W. Steed, Jr., Allen, Steed & Allen, 
P.A., P.O. Box 2058, Raleigh, North Carolina 
27602

For the Protestant: 

J. Ruffin Bailey, Bailey, 
McDonald & Fountain, P.O. Box 
North Carolina 27602 

Dixon, 
2246, 

Wooten, 
Raleigh, 

PARTIN, HEARING EXAMINER: This docket involves an 
application filed with this Commission on September 12, 
1979, by Henry Faircloth, Inc. (Applicant), to transport 
Group 21, soya bean meal, fish meal, poultry meal, bone 
meal, feather meal, and meat meal, in bulk, to and from all 
points and places within the State of North Carolina. 

On September 11, 1979, the Applicant filed with the 
Commission by telegram an application requesting temporary 
authority as a common carrier to transport such commodities 
from Southport, Beaufort, Fayetteville, Raleigh, and 
Goldsboro, North Carolina, to the Goldsboro Milling Company, 
Goldsboro, North Carolina. On September 24, 1979, Riverside 
Transportation Company, Inc., filed with the Commission a 
protest and motion for intervention and a protest to the 
motion for temporary authority. 

Notice of the application for the permanent common carrier 
authority together with a description of the authority 
sought and the date and place of hearing was published in 
the Calendar of Hearings of the Commission dated 
September 26, 1979. 
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On October 1, 1979, the Commission entered an Order in 
this docket granting the request �or temporary authority 
pending final disposition by the Commission of the 
application for permanent authority. 

On October S, 1979, Riverside Transportation Company, 
Inc., filed exceptions to the Order of the Commission 
granting temporary authority and requested a hearing 
thereon. Also, on October S, 1979, I.W. Bowling, Inc., 
filed with the Commission a protest and motion for 

intervention in the application. 

On October 12, 1979, the Applicant filed a response to the 
exceptions of Riverside Transportation Company, Inc., and by 
Order issued that same day the Commission set the exceptions 
to the order of temporary authority for hearing at the same 
time and place as the hearing for permanent authority. 

By Order of October 18, 1979, the Commission allowed the 
intervention of both Protestants and permitted them to 
become parties to the proceeding. A subsequent motion filed 
by Riverside Transportation Company, Inc., to strike certain 
paragraphs of the response of the Applicant which had been 
filed on October 12, 1979, was likewise set for disposition 
at the time and place for hearing on the permanent 
authority. 

After being continued on several occasions, the docket 
came on for hearing on January 23, 1980, with all parties 
being present or represented by counsel at the hearing. In 
support of the application the Applicant presented testimony 
of its President, Henry Faircloth, and its General Manager, 
William Nimick. The Applicant also presented testimony of 
William Derby, Jr., of Goldsboro Milling Company, in 
Goldsboro, North Carolina; John Doyle of Cargil, Inc., in 
Fayetteville, North Carolina; and Clayton Jenkins with 
Ralston Purina Company in Raleigh, North Carolina. The 
Protestants presented the testimony of I.H. Hinton of the 
Commission Staff, and Dennis A. Peacock, the President of 
Riverside Transportation Company. A subsequent stipulation 
between the parties was filed with respect to the Protestant 
I.W. Bowling, Inc.

Upon careful consideration of all the competent evidence 
offered at the hearing, including exhibits and stipulations, 
the Hearing Examiner makes the following 

FINDINGS OF FACT 

1. The Applicant is a North Carolina corporation and is 
the successor to Henry Faircloth Transfer, a sole 
proprietorship, formerly owned and operated by Henry 
Faircloth, who is an officer and shareholder of Applicant. 
Applicant owns and holds Certificate C-15 issued by this 
Commission, which authorizes it to transport various 
commodities as an irregular route common carrier and as 
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otherwise provided in said certificate, a copy of which is 
on file with the Commission. 

2. Applicant is now seeking permanent authority as an
irregular route common carrier to transport certain Group 21 
commodities consisting of soya bean meal, fish meal, poultry 
meal, bone meal, feather meal, and meat meal to and from all 
points and places within the State of North Carolina. 

3. Riverside Transportation Company, Inc., and I.W. 
Bowling, Inc. (Protestants), are also North Carolina 
corporations. Riverside Transportation Company, Inc., is an 
irregular route common carrier operating under Certificate 
C-1084 which authorizes it to transport animal· feed and feed
ingredients between all points and places in North Carolina.
I.W. Bowling, Inc., is also an irregular route common
carrier operating under Certificate C-1077 which authorizes
it to transport, among other things, feed ingredients to and
from all points and places in North Carolina.

4. Applicant and its sole proprietor predecessor have
been engaged in the transportation business for 
approximately 35 years. Applicant and its predecessor have 
owned and operated under various intrastate operating 
authortty during this period, the last change in its 
certificate having been made in May 1978, when the 
Commission in Docket No. T-902, Sub 11, entered an Order 
approving the sale and transfer to Applicant of certain 
operating rights which authorized Applicant to transport, 
among other things, Group 6 agricultural commodities 
including feed over irregular routes between points and 
places within a radius of 150 miles of Goldsboro, North 
Carolina. 

5. Applicant owns, operates, and maintains a terminal
for its transportation business in Goldsboro, North 
Carolina, located at 521 North John Street. 

6. Applicant owns and operates seven tractor units and
five trailers suitable for the transportation of feed or 
feed ingredients. In addition, Applicant has leased two 
dump body trailer vehicles having a mechanism to unload feed 
or feed ingredients without a lift. Applicant's equipment 
has been filed and listed with the Commission and is 
specifically described in an exhibit attached to its 
application for permanent authority. 

7. Applicant has also filed with the Commission 
certificates of insurance for its listed equipment and has 
published and filed with the Commission tariffs establishing 
rates for the transportation of the commodities that it is 
authorized to transport. 

8. Applicant's current financial condition is reflected
in Exhibit D attached to its application which shows a net 
worth of over $110,000. 
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9. The Commission has received no complaints concerning 
the operations of Applicant. 

10. Goldsboro Milling Company, located in Wayne County, 
is an integrated poultry farm engaged in the business of 
growing and feeding turkeys exclusively. It operates a feed 
mill and its demand for feed ranges between 2500 tons to 
1500 tons a week. The Company raises approximately 
4,000,000 turkeys and has about 200,000 laying hens and some 
form of egg production at all times. 

11. Goldsboro Milling Company manufactures its own feed 
and uses approximately 20 ingredients in its feed which are 
mixed and manufactured under 13 different formulas. Among 
ingredients used in its feed are soya bean meal, fish meal, 
poultry meal, feather meal, bone meal, and meat meal. Most 
of its soya bean meal is purchased from Ralston Purina, and 
Cargill, Inc., in Fayetteville. Meat meal is purchased from 
Carolina By-Products Company, Inc., in Greensboro. Poultry 
meal is purchased from Cape Fear Feeds in Fayetteville and 
fish meal from Standard Products in Beaufort and Southport. 

12. None of the processors named in Paragraph 11 provide
transportation for shipment of their products to customers. 
Their products are shipped and delivered to Goldsboro 
Milling Company by rail and motor freight common carriers. 

13. Because of the nature of its business (manufacturing 
feed for growing turkeys) it is necessary for Goldsboro 
Milling Company to have available at all times dependable 
and reliable transportation service. Motor freight service 
is more flexible and readily available than rail service, 
particularly when emergencies arise. 

14. The peak transportation need of Goldsboro Milling 
Company for all ingredients used in its feed including corn 
requires about 160 loads per week of 25 tons each. Of this 
volume approximately 38% or 60 loads per week represent the 
ingredients described in Applicant's application. 

15. Goldsboro Milling Company's transportation needs are 
not being met by authorized carriers. Protestant I.W. 
Bowling, Inc., has not solicited the business since 1978. 
Protestant Riverside Transportation Company, Inc., has not 
solicited the business since May 1979, and according to its 
President's testimony the company does not wish to serve 
Goldsboro Milling Company. The prior service of Riverside 
Transportation Company, Inc., to Goldsboro Milling Company 
was not reliable. 

16. Cargill, Inc., at Fayetteville and Ralston Purina at 
Raleigh are processors of soya bean meal and oil. Neither 
company provides transportation for its customers although 
they will assist customers in finding suitable 
transportation by rail or truck. Approximately 30% of their 
product is shipped by truck. Cargill, Inc.'s products are 
shipped all over the State of North Carolina. Most of the 
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Ralston Purina shipments are within a 150-mile radius of 
Raleigh. 

17. In the opinion of the Traffic Manager for Ralston 
Purina there is a present need for more common carrier 
authority to transport soya bean meal by truck. This need 
has increased since the summer of 1979 when the Commission 
provided Ralston Purina with a list of carriers with 
authority to transport feed ingredients including soya bean 
meal. The list contained only 17 carriers. A previous list 
furnished by the Commission contained 49 carriers including 
some carriers who were only authorized to transport Group 6 
agricultural commodities. Also, a change in short-haul rail 
rates has had the effect of increasing the demand for truck 
transportation within a range of 100 miles from the 
processor's plant. 

18. Prior to the filing of its application for temporary
and permanent authority to transport the feed ingredients 
described therein, Applicant had for several months 
transported feed ingredients to Goldsboro Milling Company. 
Applicant's President Henry Faircloth testified that he was 
told by representatives of the Commission that feed 
ingredients such as soya bean meal, bone meal, etc., could 
be transported by Applicant under its authority to transport 
feed as a Group 6 commodity although I.H. Hinton, Director 
ot Transportation for the Commission, testified he had never 
given such an interpretation. It is clear from the 
testimony of several witnesses that confusion existed a�ong 
carriers and shippers as to what authority was required from 
the Commission to transport feed ingredients. In fact, 
Dennis Peacock, President of Riverside Transportation 
Company, Inc., testified that for about a year before he 
received common carrier authority to transport feed 
ingredients his company frequently transported feed 
ingredients for shippers although he was operating at that 
time under a Certificate of Exemption. 

CONCLUSIONS OF LAW 

Under the provisions of G.S. 62-262(e) the Applicant has 
the burden of proof in this application for common carrier 
authority to show to the satisfaction of the Commission (1) 
that public convenience and necessity require the proposed 
service in addition to existing authorized transportation 
service, (2) that the Applicant is fit, willing, and able to 
properly perform the proposed service, and (3) that the 
Applicant is solvent and financially able to furnish 
adequate service on a continuing basis. With respect to the 
showing of need, the Hearing Examiner concludes that 
although the shipper testimony falls short of showing a 
presently existing need for statewide authority, it does 
clearly show such need to and from all points and places 
within a radius of 150 miles of Wayne County, North 
Carolina. With respect to any issue of fitness which may 
have been raised by the testimony concerning past 
transportation operations of the Applicant involving feed 
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ingredients, the Hearing Examiner concludes that there was 
no evidence of any intentional or willful illegal 
transportation activities on the part of the Applicant which 
would render it unfit to engage in the business of a common 
carrier, but that, on the contrary, Applicant was at all 
times acting in good faith and that any transportation 
beyond the scope of its authority was caused by the apparent 
confusion which existed both among carriers and shippers as 
to the type of authority required from this Commission to 
transport feed ingredients. Accordingly, the Hearing 
Examiner concludes as follows: 

1. That the public convenience and necessity require 
that Applicant be authorized to transport as . an irregular 
route common carrier Group 21 commodities consisting of soya 
bean meal, fish meal, poultry meal, feather meal, bone meal, 
and meat meal to and from all points and places within a 
radius of 150 miles of Wayne County, North Carolina; 

2. That Applicant is fit, willing, and able to properly
perform this service; and 

3. That Applicant is solvent and financially able to 
furnish adequate service on a continuing basis. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Applicant, Henry Faircloth Transfer, Inc., 
is hereby granted permanent authority as an irregular route 
common carrier to transport Group 21 commodities, soya bean 
meal, fish meal, poultry meal, feather meal, bone meal, and 
meat meal to and from all points and places within a radius 
of 150 miles of Wayne County, North Carolina. 

2. That the Applicant, to the extent that it has already
not done so, file with this Commission evidence of the 
required insurance, list of equipment, and otherwise comply 
with the rules and regulations of this Commission and 
institute operations under the authority herein granted 
within 30 days from the date this Order becomes final. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 25th day of June 1980. 

(SEAL) 

DOCKET NO. T-902, 
SUB 13 

EXHIBIT B 

NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Henry Faircloth Transfer, Inc. 
521 N. John Street 
Goldsboro, North Carolina 27530 

IRREGULAR ROUTE COMMON CARRIER 
AUTHORITY 

Transportation of Group 21, soya bean 
meal, fish meal, poultry meal, bone 
meal, feather meal, and meat meal in 
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bulk, to and from all points and 
places within a radius of 150 miles 
of Wayne County, North Carolina. 
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DOCKET NO, T-902 , S UB 13 

BEFORE THE NORTH CARO LINA UTILI TIES COMMISSION 

In the Matter or

He nry Faircloth Transfer, Inc., ) FINAL ORD ER 
) OVERRU LING 521 North John Street, Goldsboro, 

North Carolina, Application for 
Permanent Common Carrier Authority 

) EXCEPTIONS AND 
) AFFIRMING 

to Transport Group 21 , Soya Bean Meal, 
Etc,, Statewide 

) RECOMMEND E D  
) ORDER 

HEARD IN: 

BEFORE: 

APPE ARANCES: 

The Commission Hearin g Room, 430 North 
Salisbury Street, Dobbs Building, Raleigh, 
North Carolina, on August 27, 19'80 

Chairman Rob ert K. Koger, Presiding; and 
Commission ers Joh n W. Wi nters, E dward B, 
Hipp, A. Hartwell Campbell, and Douglas P, 
Leary 

For the Applicant: 

Thomas W. Steed, Jr., Allen, Steed & Allen, 
P.A ., Attorneys at Law, P.O . Box 2058 , 

Raleigh, North Carolina 27602 

For the Protestants: 

J. Ruf't'in 'Bailey, Bailey, Dixon, W oote n ,

McDonald & Fou ntain, P.O .  Box 2246 , Raleigh, 
North Carolina 27602

BY THE COMMISSION: On June 25, 1980, Hearing Examiner 

Wilson B. Partin, Jr., entered a "Recommended Order Granting 
Common Carrier Authority" in this docket. On July 10, 1980, 
cou nsel t'or and on behalf of the Protestants t'iled certain 

Exception s to the Recommended Order and requested oral 
argument thereon before the full Commission. Oral argument 
on the Exception s was subsequently heard by the Commission 
on August 27, 1980. Counsel for both the Applicant and the 
Prote stants were prese nt and prese nted oral argument on the 
Exception s. 

Based upon a careful con sideration of' the entire record 
in this proceeding, including the Exception s and oral 

argument heard thereon, the Commission is of the opinion , 
finds, and concludes that all of the t'indings, conclusions, 
and ordering paragrap hs contained in the Recommended Order 
are t'ully sup p orted by the record. Accordingly, the 
Commission further finds and concludes that the Recommended 
Order dated June 25, 1980, should be affirmed and that each 
or the Exceptions thereto should be overruled and denied. 

IT IS, THEREFORE , ORD ERE D as t'ollows: 
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1. That each or the Except ion s  to the Recommended Order 
filed here in on July 10, 1980, by the Protestants be, and 
each is hereby, overruled and denied. 

2. That the Recommended Order 111 this docket dated 
June 25, 1980, be, and the same is hereby, affirmed. 

3. That the temporary op erating authority heretofore

granted to the Applicant by the Commiss ion pursu ant to its 
Order dated October 1, 1979, be, and the same is hereby, 
cancelled. 

ISSU ED BY ORDER OF THE C OMMISS ION. 
This the 23rd day of September 1980. 

(SEAL) 
NORTH CAR OLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-125, SUB 9 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Goldston Transfer, Inc., P.O. Box 338, Eden, 
North Carolina - Application for Common 
Carrier Authority to Transport Group 21, Malt 
Beverages and Related Advertising Materials; 
Materials, Supplies, and Equipment Used in 
the Manufacture, Sale, and Distribution of 
Malt Beverages; and Used Empty Beverage 
Containers, Statewide 

RECOMMENDED 
ORDER 
GRANTING 
APPLICATION 
IN PART 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on March 12, 1980, at 9:30 a.m. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Applicant: 

F. Kent Burns, Boyce, Mitchell, Burns &
Smith, Attorneys at Law, P.O. Box 1406,
Raleigh, North Carolina 27602
For: Goldston Transfer, Inc. 

For the Protestants: 

Kenneth Wooten, Jr., Bailey, Dixon, Wooten, 
McDonald & Fountain, Attorneys at Law, P.O. 
Box 2246, Raleigh, North Carolina 27602 
For: M.L. Hatcher Pickup & Delivery 

Services, Inc. 

Vaughan s. Winborne, Attorney at Law, 1108 
Capital Club Building, Raleigh, North 
Carolina 27601 
For: Everette Truck Lines, Inc. 

BENNINK, HEARING EXAMINER: By application filed with the 
Commission on October 11, 1979, Goldston Transfer, Inc. 
(Goldston or Applicant), seeks common carrier authority to 
transport Group 21, commodities as follows: 

Malt beverages and rela ted advertising materials; 
materials, supplies, and equipment used in the 
manufacture, sale and distribution of malt beverages and 
empty beverage containers between points in North 
Carolina. 

The matter was originally set for hearing on December 11, 
1979, and was duly noticed in the Commission's Calendar of 
Hearings issued on October 29, 1979. The case was 
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subsequently rescheduled for hearing at the time and place 
designated above by Order dated December 28, 1979. 

Protests and motions for intervention were filed in this 
docket by Everette Truck Lines, Inc. (Everette), and M.L. 
Hatcher Pickup & Delivery Services, Inc. (Hatcher). 
Intervention of these parties was allowed by appropriate 
Commission Orders. 

At the hearing, 
exhibits of Archie 
Goldston Transfer, 
Corporate Traffic 
Company (Miller) in 

the Applicant presented the testimony and 
W. Andrews, Executive Vice President of 
Inc., and Edward P. Guerts, Assistant 
Manager Operations, Miller Brewing 
suport of its application. 

Mr. Andrews testified that he had been associated with 
trucking for 24 years; that Goldston is a North Carolina 
corporation which is wholly owned by Goldston, Inc.; that 
Goldston, Inc., has other subsidiaries engaged as a contract 
carrier and in leasing and sale of trucks; that the 
Applicant holds Common Carrier Certificate No. C-189 from 
this Commission; that Applicant holds emergency temporary 
authority from the I.C.C. in Docket MC-146659 authorizing 
the interstate transportation in North Carolina of the same 
commodities within the same territory sought in the present 
application; that Applicant has 16 full-time and five part
time employees; that its drivers are experienced; that 
Applicant has an excellent safety record; that Applicant is 
presently hauling about 25 truckloads of the commodities 
sought herein per day for Miller within the scope of its 
present authority; that Applicant has ample equipment to be 
used in the transportation for which authority is now being 
sought, in cluding seven van can haulers designed for 
transporting empty beer cans and five tractors designed 
specially for this traffic; that Applicant has available to 
it additional equipment as needed from its affilia ted 
leasing company in Eden; that Applicant is now operating as 
a profitable entity; that, in addition, Ap plicant has 
available to it the financial resources of its parent, 
Goldston, In c., and the Fluor Corporation, parent of 
Goldston, Inc.; that Applicant seeks author! ty to serve 
points which it has been asked to serve, but cannot for want 
of present authority; that Applicant has been asked to 
provide service by Miller throughout the State; that 
Applicant has the required liability and cargo insurance on 
file with the Commission; that Applicant has also designated 
a process agent with the Commission and has filed tariffs 
with the Commission covering its present operations. 

Edward P. Guerts testified that he is responsible for all 
transportation operations for the Miller Brewing Company, 
including the Company's facilities in North Carolina; that 
Miller presently requires BOO truckloads a week of inbound 
materials at its existing production level at Eden, North 
Carolina, and 15 - 17 rail cars a day; that in 1979, the 
Miller brewery at Eden shipped 18,045 rail cars and 31,763 
truckloads of outbound products from that plant, of which 
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570 rail cars and �,682 truckloads were shipped within North 
Carolina; that Miller's inbound supplies include glass, 
kegs, cans, cardboard separators, pallets, cartons, lids, 
crowns, and other items for the brewing process; that these 
products come from a variety of locations throughout the 
State; that the outbound products go to distributors who are 
located in every major city in the State; that Miller 
presently uses a number of intrastate carriers for its 
inbound and outbound movements, but that it does not have 
available sufficient capable intrastate common carriers to 
meet its needs; that Miller supported nine carriers in 
applications for certificates from the Commission two years 
ago, but only one of those carriers is hauling beer for 
Miller to any extent today; that Miller has experienced 
equipment difficulties with M.L. Hatcher; that Miller's Eden 
plant is increasing production by 25S and the volume of 
inbound and outbound movements from the plant is expected to 
increase approximately 25J as a result of this expansion at 
a time when Miller does not have sufficient common carriers 
to meet its present needs; that the witness is familiar with 
Applicant's equipment and service at the Miller plant and 
that such service is excellent; and that Miller's company 
policy is to use the same carriers for inbound and outbound 
movements from the Eden plant to minimize congestion and to 
minimize dead-head miles for truckers. 

M .L. Hatcher Pickup & Delivery Services, Inc., offered 
the testimony of Ervin Harry Hatcher. Mr. Hatcher testified 
that he is Assistant Vice President and is theref ore 
familiar with Hatcher's operations; that Hatcher holds 
Common Carrier Certificate No. C-l0l5 from this Commission 
and was supported by Miller in obtaining authority to haul 
malt beverages and supplies; that Hatcher established a 
terminal at Eden and that the witness had worked at the Eden 
Terminal; that Hatcher had hauled for Miller until November 
1979; that Hatcher Exhibit No. l shows the movements from 
Miller at Eden produced revenues of $631,508.92 in 1979; 
that since November 1979, all of this traffic had been lost; 
that Hatcher has equipment available to meet the needs of 
Miller; that Hatcher had purchased 75 trailers and eight can 
haulers, but since November 1979, it has sold 60 of the 
trailers and all eight can haulers; that Hatcher could move 
everything for Miller except cans; that the witness is 
familiar with the Miller complaints; that these complaints 
involved rough side walls and holes in the floor; that the 
witness had previously received complaints about the doors 
on Hatcher's trailers; that some complaints involved landing 
apparatus; that one trailer lost its landing legs and had to 
have a tractor before it could be unloaded; that there were 
a few instances of other trouble with landing gear which the 
witness believed would be normal; that Hatcher's personnel 
and the traffic personnel of Miller had a personality 
conflict; that there were also a few problems with drivers; 
and that Hatcher has had some loss and damage claims from 
the brewery and from vendors, of which a couple are still 
outstanding. 
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Woodrow Everette testified for the Protestant Everette 
Truck Lines, Inc., that he is President of Everette; that 
Everette holds a Common Carrier Certificate from the 
Commission; that the Company owns 42 vans and has 26 leased 
tractors and 13 leased trailers which are mostly flat 
trailers; that Everette had set up a trailer pool in Eden 
until the traffic from Miller dropped off, at which time 
Everette's equipment was pulled back to Washington, North 
Carolina; that Everette has never hauled cans for Miller; 
that if Everette was offered a chance, it would reopen its 
trailer pool. at Eden; that the witness does not see a need 
for additional authorized carriers; that the business 
Everette lost was with distributors and said carrier was 
moving eight truckloads a week; that this traffic dropped to 
three truckloads a month; that as Russell Transfer moved in, 
Everette moved out; that the traffic Everette was hauling is 
now being hauled by Mr. Russell; that if someone wanted 
Everette to haul, they would call Washington; that Everette 
solicited the movement of glass from Wilson but that other 
carriers are hauling that traffic; that Everette dealt 
directly with distributors and Miller was not involved; that 
Goldston Exhibit No. 5 represents Everette's present 
authority; and that Everette's equipment does not have 
rollers in the beds of the trailers. 

Based upon a careful consideration of the application, 
the testimony and evidence presented at the hearing, and the 
entire record in this proceeding, the Hearing Examiner makes 
the following 

FINDINGS OF FACT 

1. That the Applicant is 
which presently holds Common 
issued by this Commission. 
emergency temporary authority 
Docket IC-146659. 

a North Carolina corporation 
Carrier Certificate No. C-189 

The Applicant al so holds 
from the I.C .c. granted in 

2. That the Applicant maintains a fleet of equipment 
which is specifically suitable for the transportation of the 
commodities involved in this application. Furthermore, the 
Applicant has the facilities and personnel necessary to 
service and operate this equipment. 

3, That the Applicant has a good safety record. 

4. That Applicant's financial statements indicate that 
it is solvent and it is presently operating at a profit, In 
addition, the Applicant has available to it the financial 
resources of its parent, Goldston, Inc., and, if necessary, 
the resources of the Fluor Corporation, parent of Goldston, 
Inc. 

5, That the Applicant has been providing service within 
the scope of its present authority to Miller Brewing Company 
from its terminal at Eden, North Carolina, and that such 

service has been excellent. 
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6. That the Applicant has insurance, 
designation, and tariffs on file with the 
required by the Commission's rules. 

process agent 
Commission as 

7. That the Miller Brewing Company has an extremely 
large volume of both inbound and outbound traffic to and 
from its plant at Eden, North Carolina; that the inbound 
freight comes from vendors and warehouses located throughout 
the State; that the outbound freight moves to distributors 
located in every major city in the State; and that Miller's 
vendors and warehouses change, causing changes in the flow 
to its plant. 

8. That Miller is in the process of expanding its 
present operations and will ultimately require approximately 
25J more trucking than it currently uses. Miller has a 
present need for additional common carrier service in North 
Carolina intrastate commerce. 

9. That use of the same carriers on inbound and outbound 
movements results in a more efficient operation for both 
Miller and the carriers by eliminating dead-head miles and 
saving fuel. 

10. That the Protestant, M.L. Hatcher Pickup & Delivery 
services, Inc., although holding authority to transport the 
commodities involved in the instant application, has been 
terminated from transporting these commodities by Miller and 
Miller's vendors as a result of a business decision made 
jointly by said shippers. 

11. That the Protestant, Everette Truck Lines, Inc., 
although holding authority to transport commodities in at 
least a portion of the territory involved in the instant 
application, does not have sufficient and proper equipment 
available to it to meet all the needs of Miller and its 
distributors for intrastate transportation services. 

12. That the public convenience and necessity require a 
grant of common carrier operating authority to the Applicant 
in conformity with Exhibit B attached hereto in addition to 
existing authorized transportation service. 

13. That the Applicant is fit, willing, and able to 
properly perform the common carrier transportation service 
set forth in Exhibit B attached hereto and made a part 
hereof. 

14. That no matters exist which would disqualify the 
Applicant from being granted an additional authority to 
operate as a common carrier in this St ate under the 
operating authority set forth in Exhibit B attached hereto. 

Whereupon, the Hearing Examiner reaches the following 
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CONCLUSIONS 

62-262(e) and Commission 
burden of proof in this 

satisfa ction of this 

provisions of G.S. 
the Applicant has the 
to establish to the 

1. That the public convenience and necessity require the 
proposed common carrier service in addi tion to
existing authorized transportation service, 

2. That the Applicant is fit, willing, and able to
properly perform the proposed service, and

3. That the Applicant is solvent and financially able to
furnish adequate service on a continuing basis. 

Based upon a careful review of the evidence presented, 
the record as a whole, and the foregoing Findings of Fact, 
the Hearing Examiner is of the opinion, and therefore 
concludes, (1) that the Applicant in this proceeding has met 
and carried the burden of proof necessary to support and 
justify a grant of at least a portion of the common carrier 
operating authority applied for in this docket by Goldston; 
(2) that the operating authority set forth in Exhibit B 
attached hereto is in the public interest and will not 
unlawfuly af fect the service which is presently being
r endered to the public by other certificated common
carriers; (3) that the Applicant is fit, willing, and able 
to properly perform as a common carrier under the operating 
authority described in Exhibit B; (4) that the Applicant is 
solvent and qualified, financially and otherwise, to operate 
on an adequate and continuing basis under the authority 
granted herein; and (5) that the application herein under 
consideration, being partially justified by the public 
convenience and necessity, should be granted in part and 
denied in part. 

A careful review of the entire record in this case leads 
the Hearing Examiner to conclude that the Applicant has 
failed to carry the burden of proof in this proceeding to 
show a public demand and need for its proposed common 
carrier service on a statewide basis. In this regard, the 
Hearing Examiner notes that the testimony offered at the 
hearing by the Applicant's witnesses was primarily concerned 
with only the transportation needs of the Hiller Brewing 
Company relative to shipments from and to its plantsite and 
facilities located at or near Eden, North Carolina. The 
Hearing Examiner further notes that, except for the Hiller 
Brewing Company witness, no other shipper witnesses appeared 
at the hearing in this matter in support of Goldston's 
application for statewide operating authority. Accordingly, 
the Hearing Examiner concludes that Goldston has only 
sustained its burden of proof in this proceeding to the 
extent of the operating authority set forth and described in 
Exhibit B attached hereto. Such grant of common carrier 
operating authority is identical to the authority previously 
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granted by the Commission to the Protestant Hatcher and 
eight (8) other carriers in Docket Nos. T-1613, Sub 2, et 
al. It is clear that Goldston has failed to substantiate a 
need for its proposed common carrier service throughout the 
entire geographical area covered by its application. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Goldston Transfer, Inc., be, and the same is 
hereby, granted an extension of irregular route common 
carrier operating authority under Certificate No. C-189 in 
accordance with Exhibit B attached hereto and made a part 
hereof. Upon this Recommended Order becoming final, 
Certificate No. C-189 shall be revised so as to incorporate 
and include the Group 21 operating authority set forth in 
Exhibit B attached hereto in addition to the existing 
authority presently held by the Applicant under said 
Certificate. 

2. That the Applicant shall file with this Commission, 
to the extent it has not already done so, evidence of the 
required insurance, a list of equipment, a tariff schedule 
of rates and charges, designation of a process agent and 
otherwise comply with the Rules and Regulations of the 
Commission, all of which should be accomplished within 30 
days from the date this Recommended Order becomes effective 
and final, unless such time is hereafter extended by the 
Commission. 

3. That unless the Applicant complies with the 
requirements set forth in Decretal Paragraph 2 above and 
begins operating under the additional authority herein 
authorized within a period of 30 days after this Recommended 
Order becomes final, unless such time is extended in writing 
by the Commission upon written request for such an 
extension, the additional operating authority granted herein 
will cease and determine. 

4. That the Applicant shall continue to maintain its 
books and records in such a manner that all of the 
applicable items of information required in its prescribed 
Annual Report to the Commission can be readily identified 
from said books and records and can be used by the Applicant 
in the preparation of such Annual Report. A copy of the 
Annual Report form shall be furnished to the Applicant under 
request made to the Accounting Division, Public Staff, North 
Carolina Utilities Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 11th day of June 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-125, 
Sub 9 

EXHIBIT B 

Goldston Transfer, Inc. 
P.O. Box 338 
Eden, North Carolina 27288 

IRREGULAR ROUTE COMMON CARRIER 
AUTHORITY 

Transportation of 
commodities as follows: 

Group 21 

(1) Malt beverages and related 
advertising materials from the 
plantsite and facilities of Miller 
Brewing Company located at or near 
Eden, North Carolina,. to all points 
and places within the State of North 
Carolina. 

(2) Materials, supplies, and equipment 
used in the manufacture, sale, and 
distribution of malt beverages and 
returned empty malt beverage 
containers from all points and places 
within the State of North Carolina, 
to the plantsite and facilities of 
Miller Brewing Company located at or 
near Eden, North Carolina. 

RESTRICTION: The authority granted 
herein is restricted against the 
transportation of commodities in 
bulk, in tank vehicles. 
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DOCKET HO. ?-1938, SUB 1 

BEFORE THE NORTH CAROLINA O?ILITIE S COM!ISSIOM 

In the !atter of 
Pony Express courier corporation, ) 
P.O. Box 4313, Atlanta, Georgia 30302 - ) 
Applicat ion for Com■on carrier Authority ) 
for: Transportation of Gr3 up 1, General ) BECO!!ENDED ORDEB 
Commodit ies Restri=ted Against the Trans-) GBlHTING CO!!O! 
portation of Shipments Weighing in Excess) CARRIER AUTHORITY 
cf 200 Pounds and Group 21, Cash Letters, ) 
Commercial Papers, Doc uments and Records, ) 
Bank Stationery, Sales, Payroll and Other) 
Media, and Business, Institutional, and ) 
GoYern■e ntal Records, Statewide ) 

HElRD IS: 

BEPOBE : 

APPBlRAMCE S: 

The Co■■issi�n Hearing Boo■, Dobbs Building, 
R aleigh, North Caroli na, on october 16, 17, and 
18, 1979, and on Dece■ber 6, 1979 

Robert Gruber, Hearing Exa■ iner 

Por the Applicant: 

Ja■es !. Kimzey, Attorney at La.v, Kimzey, S■ith 
& !cllillan, 506 iachoYia Bank Building, P.O. 
Box 150, Raleigh, lorth Carolina 27602 

Prancis J. !ulcahy, Attorney at Lav, P.O. Box
4313, Atlanta, Georgia 30202 

Por the Protestant: 

Thomas i. Steed, Jr., Att orney at tav, Ulen, 
S teed & Allen, P.O. Box 2058, Raleigh, Korth 

Carolina 27602 

Peter 1. Greene, Attorney at tav, Tho■pson, 
Hine, Caldwell & Greene, 900 SeYenteenth 
S treet, s.w. , Washington, D.C. 20006 

John !. Delany, Attorney at tav, Purolator 
Courier corporation, 3333 Nev Hyde Park Road, 
Je v Hyde Park, Sev York  11530 

GROBER , HEARING EXA!IIBR: By application filed vith this 
Co■mission on September 18, 1979, Pony Express courier 
Corporat ion (P ony Express or Applicant) seeks co■mon carrier 
authority as follows: 

Transportation of Gr3up 1, General Com■odities 
restricted against transp3rtation of shipments weighing in 
excess of 200 pounds and Group 21, cash letters, 
commercial papers, documents and records, bank stationery, 
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sales, pa yroll and other media, and basiness, 
institutional ani governmental records, statewide. 

Notice of the application for this co■mon carrier 
aut hority together with a description of the aathority 
soaght and the date and place of hearing was published in 
the Calendar of Hearings of the co■11is sion dated Aug ust 8, 
1979. 

on lagast 31, 1979, Purolator Courier corporation filed 
Protest and !otion for Intervention which was allowed by 
co■■ission Order of Septl;!■ber 6, 1979. Hearings 111ere held 
on Octob er 16, 17, and 18 an d then were adjoarned until the 
date of Dece■ber 6, 1979, when the hearings w ere reconvened. 
All parties vere present and represented by coansel at the 
bearing. The summary of the evidence presented at the 
hearing is as follows: 

SO!!lRY OP EVItERCE 

�! lb, BlILBI, lssistant Vice President and District 
lanager of Pony Express courier corporation, testified on 
behalf of the Applicant. The Applicant is a Dela ware 
corporation qualifiei to do business in the State of North 
Carolina and 18 otber states. The Applicant is a wholly 
ovned subsidiary of Baker Industries, Parsippany, Nev 
Jersey, which, in tarn, is controlled by the Borg-Warner 
Corporation (Borg-Varner) of Chicago, Illinois. 1 copy of 
Borg-Warner's annual report for 1978 is found in Exhibit 1. 
According to E xhibit 1, Borg-Var ner has assets in excess of 
$1.6 billion and in 1978 had net earnings of. over S173 
11il lion. Borg-Varner is in•olved in a Yariety of 
manufacturing and serYice industries. Baker Industries 
provides a variety of services and products to protect 
people and property against fire, theft, intrusion, and 
other ha�ards. According to Exhibit 1 at page 30, Baker 
Industries had assets in excess of S19ij aillion at the end 
�f 1978 and during 1978 had net earnings of Sl.9 ■illion. 

Pony Express presently operates as a ■otor contract 
carrier in the statewide transportation of Group 21 
co■11odities, cash letters, com■ercial papers , documents and 
records, bank stationery, sales, payroll, and other ■edia, 
and bnsiness, institutional and govern■ental records 
pursuant to Permit No. P-215. Pon y Express is the successor 
of Fina ncial Courier corporation, itself the successor of 
W achovia courier, a subsidiary of the Wachovia corporation. 
Pony Express• existing service is essentially the sa■e as 
that which vas preYioasly provided by Financial Courier and 
WachoYia courier. In addition to its Borth Carolina 
operations, Pony Express also provides service in 13 other 
states, on both an intrastate and interstate basis. Pony 
Express has an application pending before the Interstate 
co■■erce Co■aission for authority to transport general 
co■aodities between all points and places in !forth Carolina, 
Sooth Carolina, and Viqinia. Pon y Express also holds 
'tathority fro■ the Civil Aeronautics Board to provide 
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airfreiqht forwarding service for all types of freight 
throughout the United States. 

Pony I!J:press is a sister corporation to 
iraored service corporation which provides 
armored car service in Korth :arolina. 

Wells Fargo 
intrastate 

Pony I!J:press presently provides expedited transportation 
service for documents related to the banking and data 
?rocessing industries and to other industries throughout the 
St1te of North Carolina . This type of service requires 
swift and efficient transportation with flexibility and 
careful accountability of al l shipaents. The Applicant also 
has extra vehicles and courier gu ards available for special 
tuns. Pony Express• service includes the following 
features: (a ) full territorial cove rage throughout North 
Carolina, (b) door-to-door pickup and delivery, (c) saae-day 
er overnight service as required by the shipping public, 
Cd) auto matic pickup and delivery service as requested by 
custom ers, (e) transfer boxes for those customers vho 
require after-hours pickup and delivery, (f ) special or 
dedicate d service to ■eet special casto■er needs, 
{g) auto matic return of refused ship■ents, and (h) auto■atic 
correction of misseat ship■ents. Present operations and the 
existing terminals could be used for the expanded authority. 

Pony Express presently uses automobiles, station w agons, 
vans, and pickup tracks with caaper backs. E xhibit 7 shows 
tha t Pony Express presently has 150 vehicles used in Korth 
Carolina intrastate commerce. Vehicles are now leased £rem 
eorg-Warner teasing, a subsidiary of the Borg-Varner 
corporation. Pony Express would continue to use the sa■e 
type of vehicles for its expanded authority and it has 
access t o  a virtually unli■ited nu■ber of vehicles. 

operationally, Pony Express• operations are described as a 
hub and spoke operation. Vehicles ■ove to and fro■ hub 
lo:ations just as spokes e»anate fro• the hu b of a wheel. 
Pony Express• ■ajor hubs are located in iinston-Salea, 
aaleigh, and Charlotte with additional operations centers in 
Asheville, Greenville, Jacksonville, and Whiteville, plus 
other satellite locations. Pon y Express also provides 
"line-haul" service between operations centers. Exhibit 5 
is a map shoving the broad expanse of Pony Express• 
operatio n in lorth Carolina. 

Pony Express• facilities vary with location; however, all 
have office space, ve�icle parking areas, and storage space. 
aulk ga soline storage tanks exist at Winston-Sale■ and 
Ral eigh and ar e planned for Charlotte. Pony Express has 
45,000 square feet of storage space in Winston-Salem. 

By the present applicati�n, Pony Express proposes to take 
the service features of its existing operations and offer 
them to a larger segment of the shipping public. The 
pr�posed service would be established on the sa■e hob and 
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spoke theory as the ?ony Express• existing facilities vhich 
are satisfactory for the beginning of expanded operations. 

Pony Express presently e■ploys 260 e■ployees in lorth 
Carolina including 242 courier guards, a full-ti■e ■echanic, 
¼ sales representati•e and 16 adlli.nistratiYe and superTi.sory 
personnel. An additional sales representatiY e is scheduled 
to begin vorlt on January 1, 1980. Sales representatiYes are 
responsi ble for aggressively seeking new business vithin the 
scope of operating authority and for insuring that service 
to existing custo■ers is satisfactory. SuperTi.sory 
personnel are ayailable at al l operat ions centers in llorth 
Carolina and, if necessary, additional superv isors vill be 
added as operations expand. 

Grant of the present application vould i■prove Pony 
Bxpress• overall efficiency, particularly in the area of 
fuel us age. On all but line-ha.nl ■oYe■ents, vehicles 
operate at approxi■ately 501 capacity yet the scope of 
existing a uthority ■akes it difficult to add additional 
traffic. The grant of the present apflication vould perait 
the reduction of ax:ess capacity and the i■proveaent of fuel 
efficiency. The grant v ould be  particularly beneficial in 
enabling Pooy Express to provide expanded service in 
geo graphic areas that it already serYes. The proposed 
serYice is co■patible vith existing operations since service 
to banlts and data processing centers causes approxi■ately 
351 of the fleet to be idle between 10:00 a.a. and 3:00 p .■• 
each day. Pony Express could i■prove its oYerall efficiency 
by operating these vehicles for the t:enefit of other 
custo■ers during this slack period. Pony Express has a .n 
existing series of bills of lading, run sheets, and freight 
■anife sts vhich can be efficiently used in the expanded
<>per at io n. 

Because of the strict ti■e schedules followed by courier 
guards, the dispatcher can easily contact a courier guard en 
route by telephone. 

Pony !ltpress has a co■prehensive safety progra■• courier 
guards a re carefully scree11ed prior to eaploy■ent and they 
are trained throughout their e■ploy■ent. Vehicles are 
inspected each day and proble■s are corrected to avoid 
unsafe operation. courier guards are instructed in accident 
reporting requireaents, and accidents are reYieved to 
deter■ine the cause and to prevent recurrence. 

Pony !xpress has ! Tehicle ■aintenance progra■ designed to 
> bt ain p ealt vehicle perfor■a nee. ltainte nance mcords are 
■aintain ed and reYieved periodically to identify recurring 
proble■s. Pon y Express has a aechanic in Winston-Sale■ and 
it has agreements for vehicle serYice vith maintenance 
facilities t hroughout the State. 

Pony llxpress 
the :o■■ission in 
regulations. 

has certificates of insurance on file vith 
full co■pliance with the Coa■ission•s 
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As of Oeceaber 31, 1978, Pony Express had total assets of 
S3.9 11illion a nd as of June 30, 1979, it had total assets of 
S4. 1 11illion. {Exhibits 11-12). Pony Express had revenue 
of S7.6 llillion in 1978 and $�.5 11illion for the first six 
months of 1979 . (Exhibits 13-14). The llorth Carolina 
district itself had revenues in excess of S2 million for the 
first six months of 1979 and realized a n  e:rcess of operating 
revenue over direct operating expenses of $330,465. Pony 
Express• revenue is increasing on an annualized basis and 
funds are av ailable for the e xpansion of opera tions. 
Expansion can be covered by current revenue and, if any 
capital e xpenditures are needed, funds vill be made 
av ailable froa the resources of the parent coapanies. 

On cross-ex amination !Ir. Bailey vas queried as to the 
relationship between existing operations and the proposed 
:>perations. Pony Express does not intend to surrender its 
contract carrier permit but will provide expanded service on 
its existing vehicles. P ony Express presently has between 
200 to 300 contracts on file wit� the Coaaission and Pony 
Express continues to provide the service described in those 
contract s. Pony Express does not have a schedule of times 
and rou tes b y  which it vill provide an exp anded service; 
however, this represents no great problem because of the 
number of vehicles already �perating between the hub and the 
outlying arEas. The nev custoaers under the e xpanded 
authorit y vill be offered the saae service features as 
describe d in !I r. Bailey's direct e:ra■ination. 

Pony Express• proposed service would be restricted against 
the transportation of shipments weighing in excess of 200 
pounds; however, Pony Express prop osed no restriction on the 
length, height, or dimension of shipments. If necessary, 
Pony Express vill acquire larger equlpaent to provide 
service for packages of large dimensions; however, there are 
no spe ci.fic projections for the addition of larger 
equipment. 

ls an exaaple of Pony Express• ability to provide 
statewide, overnight service, !Ir. Bailey stated that a 
sliipment fro■ Elizabeth City to Asheville vould be 
transported, b y  a vebicle already domiciled in Elizabeth 
City, from Elizabeth City to the Greenville terminal, to the 
Raleigh terminal, to the Winston-Salem terminal, and then to 
Asheville. This could be provided on existing routes 
�etween those cities and, in fact, could go further vest of 
Asheville to l'lurphy. The present schedule would involve a 
5:00 P••• pickup at Elizabeth City for delivery to 
Greenville prior to 7:30 p.11. a nd further delivery to 
Raleigh by 10:JO p.s. The shipment vould be delitered to 
iinston-Salem b y  3:00 a.■• and depart llinston-Sales at 6:00 
a.11. for delivery in Asheville at 9:00 a.■• 

Pony Express v ill proTide special service and dedicated 
service. Special service is an on-call special service 
requested by s011e custoaers, and dedicated service indicates 
that service is dedicated to the specific tiae frames. The 
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service is available to any shipper in the State of North 
Carolina to provide general commodity transportation between 
any tro points. Charges for this service would be accord ing 
to the publi shed tariff bat siailar to those charges 
presently provided for si■ilar service under contract 
carrier authority. 

�r. Bailey clarified the Applicant's equip■ent list 
(Ex hibit 7) by noting that the reference to Gelco 

Corporation (Gelco) that the ve hicle in question vas leased 
fro■ Gelco. ls indicated earlier, Pony Express now leases 
vehicles f.ro■ a Borg-warner subsidiary: however, vehicles 
leased f rom Gelco will be used for tlle duration of the 
pre sent leases. 

On qu estioning vith regard to Pony Eltpress• financial 
status as reflected in Exhibits 11-14, l"lr. Bailey noted that 
the North Carolina distr ict provides approxi■ately SOS of 
the Coapany•s revenue and approxiaately the sa■e percentage 
of expenses. l"lanage■ent has g iven assurances that funds 
will be available for expansion of oper at ions. 

Although JSS of the fleet is idle between 10:00 a.a. and 
3:00 p.a .  each day , Pony Express intends to provide service 
dur ing all hours. If additional vehicles or personnel are 
needed, they will be obtained. 

on redirect exa■ination l"Jr. Bailey aade it clear that, 
while the Company does have existing routes, it vill aodify 
its rou tes to provide serv ice to all locations throughout 
the State. l"lr. Bailey al3o indicated that it is Pony 
Express• intention to offer the coaplet e service described 
in his testiaony and that it would be anilable to all 
shi ppers even thou;h every shipper ■ay not need each and 
every senice feature available. 

PUBLIC iITM!SS�S 

J�BRl !!ill!, l"lanager of Electrical Equip■ent co■pany, 
located in Raleigh, North Carolina, testified in support of 
the application. Electrical !qni!)■ent company is in the 
large electrical equip■ent repair business and supplies and
sells repair parts for electrical equip■ent ■achinery. The
company ships to heavy and light industrial co■panies in
Rorth Carolina fro■ Greensboro to the coa st.

?be coapany does a large business in renewal parts for 
machiner y which breaks dovn and can only be repaired with 
specialized parts. The co■pany has tvo trucks which it u ses 
for regular route deliveries to its customers once a week; 
however, it also requires service for eaergency ship■ents 
which its own fleet cannot provide. These eaergency 
ship■ents are needed because a custoaer•s mac hine is broken 
and the customer is loosing production tiae while waiting 
for the repair part. In this type of situation, bus 
shipments, OPS shipments, air shipaent s, or priva te vehicles 
may be used. The existing services are not satisfactory. 
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The use of Electrical Equ.ip■ent Co■pany•s e■ployees or the 
�mployees of a custo■er is a costly inconvenience. 
Particularly in s■all tovns in e astern !forth Carolina, the 
bus is not dependable. The Electrical Equ ip■ent Co■pany 
vould find the service proposed by Pony E xpre ss to be useful 
to it. lhile the :o■pany vonld probably have 10 ship■ents a 
week fro■ Raleigh and approxiaately five ship■ents a veek 
fr,■ its Laurinburg, lortb. Carolina, location, the service 
propose1 would be valuable to the shipper. 

The shipper is not fa■iliar with the service of Purolator 
and it has not been a pproac bed by any Purol a tor 
rep re sen ta ti ft. 

On cross-exa■ination the witness stated that 
would continue to use its ovn t■o trucks for 
ship■ents but that it needed co■aon carrier 
s■all but i■portant ship■ents which ■ust be 
quickly. 

the co■pany 
the large 

service for 
transported 

!Qllll BBC�, Vice President of Traffic for Threads, u.s.1. 
(Threads), testifie1 in supp3rt of the application. The 
co■pany ships threads to all sections of the State fro■ 
Gastonia. The co■pany ships to "cut and sev houses,• shoe 
man ufact urers, canvas, avning and tarpaulin, drapery shops, 
and ■anafacturers of sheets, pillo11eases, and garaents. The 
co■pany ships approxi■ately 60 intrastate ship■ents per day 
with a veight of less than 200 pounds. 

The co■pany reguires fast door-to-door service because its 
product goes largely to the high fashion industry vb.ere ti■e 
is of the essence, particularly late in a fashion season. 
In this business, a delay of a fev days ■ates a significant 
difference. In addition, Threads has a number of 
coapetitors in the !orth Carolina area and Threads requires 
speedy s ervice in order to beat co■petition. 

Threads presently uses OPS, ■otor carriers, and bus lines 
in Horth Carolina. 

?he service of UPS is generally satisfactory; however, OPS 
does not adequately provide service in the eastern part of 
the Stat e about 40 or 50 ■iles fro■ their satellites. OPS's 
!erv ice is also insufficient in that it has a restriction on 
shipaents of up to 50 pounds per package and 100 pounds pe.r
day per consignee. Because of this restriction, ■any of the 
witness' s ship■ents must be unpacked and repacked to ■eet 
the veight restrictions. In so■e cases sbip■ents aust be 
split ind sent over a t,o-day period. This unpacking is 
costly t o  the witness and causes additional paper work and 
confusion. 

The v itness is not satisfied vith the serYice of general 
freight ■otor carriers because they do  not pron.de good 
service to areas which are avay fro■ their ■a.in traffic 
lanes. In so■e cases, third and fourth 11oru.ing delivery is 
not unusual. Thera is no pr3ble■ vith general freight ■otor 
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carriers• wei ght restrictions; however, their ■iniau■
charges increase the cost of the witness• transportation. 

fhe witness used Purol3t3r•s service several years ago 
luring the OPS strike and his co■panr has ased Purolator in 
its Tupelo, !ississippi, office. Mo one, however, has 
solicited the witness• traffic with regard to packages of 
thread. 

The witness expressed a desire to use the service features 
proposed by Pony Express. 

On cross-examination the witness stated that he f ound 
Purola tor•s service during the OPS strike to be adequate 
�nder the conditions at the tiae. After the strike, 
however, the witness did not continue using Purolator 
because it lacked the service to certain areas of the State. 
The witness was unaware of any changes in Purolator•s 
operating authority since that ti■e. 

?he w itness clarified his direct testimony to show that 
his coapany ha s to break down approxiaately six to eight 
packages a day to ■eet the OPS (and current Purolator) 
wei ght restrictions. The witness considers it a significant 
probles esch aonth.

!!.fil!!I lllQ!, senior Vice President of Boot and Company in 
Winston-Salem, Korth Carolina, testified in support of the 
!pplicat ion. Book and Company is an actuarial consulting 
fir■ which sight otherwise be defined as an e■ployees• 
benefit consulting fir■• 

!r. Book is responsible for the profit sharing allocations
srea of the company's business. In his position, !r. Boot 
has ainy bank customers but his business is rapidly 
branchin g into direct corporate work as well. 

The witness• division ships allocation work which is the 
�nd result of its consulting wort to points throughout the 
State. The shipments vary in si2e fros a large envelop to 
two or three or four boxes wei ghing up to 30 pounds. At 
present, the compiny uses Pony Express for shipments to 
tanks. The co■pany has found that Pony Express is "the ■ost 
reliable source f3r getting information fro■ one place to 
the other and the service has been very good overnigh t." 

Boot and co■pany supports Pony !xpress• application 
because it needs a better aeans of getting data frca 
Winston-Sale■ to its client locations throughout the State. 
lt present, the company bas approxiaately 50 nonbant 
custo■ers in Horth Carolina and it has a potential aartet of 
3bout 700 cospanies in Korth :arolina, S outh Carolina, and 
Virginia with the ■ajority in Korth Carolina. The coapany 
also needs transportation service for projectors, slide 
screens, slides the■selves, and different productive shows 
that haYe been produced. All these _transporta tion services 
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must be as expeditious as possible in order for Book and 
Company to meet its customers• needs. 

Book and Company presently transports its it ems by u.s. 
1ail and by UPS on occasions. ?he witness is not confident 
that UPS can pro•ide the needed next-day ser•ice. !!ail 
ser•ice, particularly express mail, is generally good; 
howewer, giYen the choice between ■ail and Pony Express, the 
co■pany prefers Pony Express because of its experience with 
Pony Express in llorth Carolina. 

The witness has little experience with Purolator other 
than to know of its existence. 

The w itness• custo■ers are spread throughout the State of 
North Carolina and are not concentrated near Winston-Sale■• 

on cross-examination the vitness stated that his co■pany 
aoes not ha1'e a contract with Pony E·xpress but that the 
contracts are between Pony Express and the bank custo■ers. 
The vitness understands that Pony Express cannot transport 
nonbank iteas under its present authority. 

The tudio•isual ■edia and ■at erial to which the witness 
referred in his direct testi■ohy is presently hand carried 
or sent b y  plane; ho we•er, the co■p any has not found a 
satisfactory solution. The co■pany has atteapted to find 
other ■eans of transportation. In atte■pting to find other 
■eans of transportation, Purolator•s service was not 
recognized as haYing authority to transport these items. 

i1l21!�i- !QQQ, Sales Representa tiTe for cardiac Pacemakers, 
Inc., Charlott e, North C arolina, supported the application. 
!r. W ood represents his company in all portions of North
Carolina except the �sheville area. His ■ajor areas include
ijinston-Sale■, Durha■, Chapel Hill, Raleigh, Charlotte,
liil11ington, Wilson, and Rocky l!ount.

The w itness requires transportation service for cardiac 
pace■akers. The pace■akers, including their packaging, 
veigh a pprorl■ately one pound. The paceaakers are not only 
sent to thoracic surgeons, cardiologists, and other heart 
specialists at hospitals throughout the State, but ship■ents 
may be destined for any location in the State vbere there is 
a hospital. The witness is primarily interested in 
transportation ser•ice for his "car stock" vhich is stock he 
carries in his :ar for emergency situations. Emergency 
situat i�ns arise •hen a heart imFlant operation is pending 
or when a hospital has used its inYentory of pace■akers and 
does not vant to risk not ha1'ing pacemakers a•ailable for 
eaergencies. Because pace■akers wholesale at $2,100 to 
$2,600, fev hospitals can afford t o  ba1'e an inventory of 
more than one or two pace■akers at any one ti11e. 

The witness has been representing the coapany for a short 
period of ti■e; howe•er, he is changing the aethod of 
operation used by his predecessor. His predecessor vould 
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pro vide delivery service through his ovn vehicle: however, 
the witness cannot operate that way and needs a delivery 
service. The witness has contacted Purola tor; however, 
Puro.la tor vas tlllable to provide tbe precise serYice 
reguired, particularly with regard to the storage of 
paceaalters. 

The witness has discussed the type of service he needs 
vith Pony Express and he could use that serYice. 

Ror Langley• R egional Director of Professional Relations 
with Bio■edical Reference Laboratories, Burlington, North 
Carolin:1., supported the application . Bioaedical Reference 
Laboratories processes blood, se.rua, tissue, and urine at 
its lab oratory in Burlington. The iteas originate at 
doctors• offices, hospitals, clinics, veterinarians• 
offices, and other laboratories throughout the State. 

The v itness has a need for six transportation aoveaents a 
day. The coapany has 40 cars operating on routes throughout 
the St:1.te of lorth Carolina. The various routes are based 
in Asheville, Charlotte, Edenton, Rocky !!ount, Kinston, and 
Wilmington. After the coapany-ovned cars have aade picltUFS 
they return to these base points and the company needs 
tri_nspor ta tion service fro■ these base points to Burlingto n. 

Speed is an important factor in th e transportation of 
these iteas for several reasons. S011e sa11ple s are fro:zen 
and aus t be maint ained at specific te11pe�tures to lte�p
organisas alive. ?he laboratory also requires speed in 
situations involving toxicolog y where a patient aay be toxic 
and speed of e-valuation is iaportant . The witness does not 
nee d  return shipments to his custoaers throughout the State 
because teleco1111unications are used. 

The company presently uses whateYer transportation it can 
find, including buses, its ovn vehicles, and charter 
aircraft. The witness tried to use Purolator's serYice fro■ 
Asheville and Wilmington but the service was of no value to 
the coap any • s operation. 

The witness vould try Pony Express• service if it obtained 
authority. 

The witness found a disadvantage in the bus service 
because buses do not provide door-to-door service and they 
frequently fail to leave shipments at the proper bus 
station. When shipments are not left at the bus station, it 
is diff icult to retrieve the■ even though patients aay be 
involved in critical situati:>ns. 

The size of the witness• shipments varies between QO and 
70 pounds. 

On cross-examination tbe 
reqaires six shipments per day 
North Carolina and Burlington. 

witness 
between 

clarified that 
six locations 

it 
in 
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With regard to the witness' atteapt to use Purolator's 
service between lfil■ington an d Burlington, the witness 
stated that the co■pany presently uses a charter aircraft; 
how ever, it could use Pony Express because its departure 
tiae from Wilmington would be satisfactory . The witness• 
company had contacted Purolator but was told that Purolator 
did not serve that area. 

llith regard to the Asheville situation, the witness uses 
?iedaont Ai rlines; however, flights are being changed and 
c ancelled. The coapany has contacted Purolator but vas 
apparently unable to get service . 

�ll!IA r. MfilQ!, Executiae Tice President and General 
!anager of lilaington Hospital Supply, lfilaington, B orth
Carolina, supported the application. iilaington Hospital 
Supply is  a wholesaler of aedical supplies for hospitals,
doctors, clinics, and nursing ho■es throughout the State of
lorth Carolina. The coapany supplies disposable hospital
supplies such as underpads, surgic al gloves, and caps and
gowns, reagents, and a saall aaount of eguip■ent. Service
is provided to 200 institutions, 500 physicians, and 50 to
60 nursing hoaes, 951 of which are within the State of Morth
Carolina .

The witness ships between 50 to 60 saall packages per day. 
1'hes·e sa all packages result fro11 back orde rs and veigh 
between 10 and QO pounds. Back orders ■ust be transported 
quietly because hospitals do not aaintain large inventories 
and th e co■pany ■ust supply the iteas. There are 
approxia ately eight surgical supply houses in Borth Carolina 
and Wilaington Hospital Supply ■ast provide quick service to 
compete with those houses. 

Wilmington Hospital Supply presently uses UPS but is 
iissatisfied with the service •. The witness is dissatisfied 
with UP S's  service because �PS has a size li•i tation which 
cften requires the shipper to break· down packages and repack 
thea. Bot only is this tiae consuaing and expensive, it 
creates a risk that the wholesaler vill not pack breakable 
iteas as well as the aanufacturer had the■ packed. OPS also 
regaires that shipments be able to withst and a dropping of 
30 inch es; however, Wil■ington Hospital Supply ships ■any 
delicate instruments which cannot be dropped 30 inches. UPS 
also has packages which are daa aged frequently. Since so■e 
�f the packages include instru■ents costing between S200 and 
$300, the co■pany suffers a serious loss if a package is 
lost or da■aged. Fin ally, UPS's service has been 
deteriorating in that lfilaington W arehouse Sapply is 
experiencing four-, five-, or six-day deli·Hries where 
previously two-day deliveries had been ■ade. The long 
delivery periods are unsatisfactory to the co■pany. 

The w itness is aware of Purolator bat does not know its 
service. 
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On cross-examination the witness stated that he has not 
!aad expe rience with Pon:, Express but that he needs an 
alternat iTe to United Parcel. 

I]P ��:�!!, of Christian Brothers Wholesale Flowers,
Winston-Sale■, lorth Carolina (Christian Brothers), 
supported the application. Christian Brothers is a 
who lesale florist which purch ases large quantities of 
flowers fro■ grovers throughout the United States, South 
l■erica, and Europe, brings the■ to a warehouse in lorth
Carolina , and redistributes the flowers to retail florists.
Pro■ its warehouse in Winston-Sale■, the co■pan:, serTices
retail florists as far vest as Bickor:,, as far south as 
Charlotte, as far north as the Virginia state .line, and as
far east as Randle■an and Denton, Jorth Carolina . The
co■pany ser•ices approxi■ately 125 accounts in that area.

Speed of deliYery is i■portant to a wholesale florist 
because flowers, by their nature, are perishable. In 
addition , unlike weddings vhich are planned in ad•ance, 
there is no w arning when flowers ■a:, be needed in large 
quantities for a funeral. Accordingly, a swift deli•ery 
ser•ice such as that of Pony Express would be ex tre■el:, 
T-alnable. 

A t  present, Christian Brothers uses local deli•ery 
ser•ices in the Porsyth county area. In outlying areas 
ship■ent s are ■ade by bus or Purolator in so■e areas. 

The bus ser•ice is unsatisfactory bec ause cnsto■ers aust 
pick up the ship■ents at a bas station and in s■all towns 
the bas agency is not open at all hours. 

Purola tor's serTice is not entirely 
it canno t aake sa■e-da:, deliTeries vhen 
earl:, i. n the ■orning. Pnrther■ore, 
pro•ide serTice to :ertain areas of the 
Pnrolator would not pro•ide ser•ice to 
llickory, lorth Carolina. 

satisfactor:, in that 
ship■ents are read:, 

Purolator does not 
State. Por example, 
Bar■ony, Sparta, and 

Ch ristian Brothers also regnires ser•ice for inco■ing 
ship■ents of f lowers fro■ Etovah , Horseshoe, Pittsboro, and 
Asheboro , the locations of four aajor flower grovers in 
llorth Cil tolina. 

The ship■ents inTolved weigh between 25 and 45 pounds and 
are shipped in boxes which ■easnre up to 52 b y  24 by 1Q 
inches. 

on cross-exa■ination the witness noted that buses proTide 
poor serTice because of li■ited staff ing in s■all tons. 

With regard to Purolator•s ser•ice the witness indicated 
that he has tried to coa■unicate with Purolator on ■any 
,ccasions regarding his need for ser•ice. The witness has 
made his service needs known to Putolator; however, if 
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?urolator•s serrlce bas e:r:p an ded, ?urolator bas not ■ade 
that known to the witness. 

The witness has spoken to Pony Express• personnel 
regarding proposed service and, based on the route sheet 
shown (Exhibit 5) and the nature of existing sernce, the 
witness vould find ?ony Express• service beneficial. 

The witness indi cated that he has an i■aediate interest in 
expanding service to Greensboro, llount Airy, High Point, 
Tho ■asville, and Burlington if service were available. The 
witness could expand to tllese areas if transportation 
service vere available. 

On redirect exa■ination tbe witness reiterated that he has 
contacted ?urolator regarding his .service need s but has not 
been fully satisfied . Tbe witness also stated that the 
service described in Exhibit 5 would provide better coverage 
than ?urolator•s present service. 

lQHH lliIQ!, ?resident of Christian Brothers Flowers, 
Inc., in Grimesland, Horth Carolina, supported the 
application. The witness is e■ployed by the same co■pany as 
the prev ious witness; however, this witness is responsible 
for the area of Nortb Carolina east of the greater Winston
Sale■ area. Bis area covers everything east of I-95, north 
to Elizabeth City, south to Wil■ington, and vest to Wilson 
and Rocky llount. The witness has approxiaately 125 active 
accounts and needs th e sa■-ti■e critical service as !Ir. 
Sansbury. 

!Ir. Sulton presently uses his ovn vehicles; however, he 
vants to discontinue private carriage because these trucks 
bave been increasing in expense and bEcause they require 
substant ial deadhead travel. 

?he v itness has used Purolator in areas near Wil11ington, 
Jacksonville, and lloreh ead; however , Purolator has been 
unable to provide service ■ore than once a week in Southport 
and only liaited service in Svan Quarter and Engelhard. The 
witness is unable to obtain sa■e-day delivery in eastern 
Borth Carolina fro■ Purolator. Sa■e-day service is 
necessary because of the perishability of the flowers and 
because of tbe sua■er heat. Christian Brothers has lost at 
least one account because of transportation service. 

The witness has used bus service in last resort 
situati:>ns; however, ■any bus stations in eastern North 
Carolina are not O?en at all hours. OPS is an unacceptable 
alternat ive because of the size of the packages and because 
of their perishability. 

If Pony Express vere granted authori ty, the wi tness would
ia■ediately tender seven to 15 de.liveries per day to Pony
!xpress . The grant of Pony E:r:press• authoritJ would also
assist in the expansion of the witness' business.
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On cr,ss-examination the witness e■pha sized the i■portance 
of sa■e-day service for his business and indicated he would 
•lse cou rier service which best met his need s. The vi tness
indicated that the bus provides same-day service: however, 
the bus station is a di5t ance fro■ his operation and bus 
schedu ling is not conducive to florist operations. If 
Purolato r offered the service, the witness would discuss the 
possibility of Purolator providing service between its 
,Jperatio n and the bus station. 

�!! §�!!]R, Warehouse �anager of Pisher Scientific co■pany 
in Raleigh, Horth Carolina, supported the application. 
Pisher Scien tific distributes a variety of 11edicai 
laboratory supplies, educational materials, and hospi tal 
supplies thro ughout the State of Rorth Carolina. The ite■s 
include reagents , 11ed lab tests of all types, glassware, 
instru■ents, and other ite■s. Pisher S cientific ships items 
fro■ Ral eigh to hospitals, high schools, private schools, 
research facilities, and si■ilar institutions in just about 
every town in !forth Carolina. J?ac kages range between five 
pounds and 50 pounds and ■easure fro■ three inche s to ari 
inches. The Compsny is pri■ arily concerned vith shipments 
to hosp itals because hospitals lack the roo■ to inventory 
vast amounts of supplies and they rely on co■panies such as 
Pisher Scientific to do that for them. 

?he w itness• ship11ents are classified as either rush or 
amergenc y. Rush shipments aust be deliv ered within one or 
two days. Emergency ship■ents must be delivered even faster 
and of ten, warehouse e■ployees will be used for these 
deliveries. The use of warehouse employees is 
unsatisfactory since there is no one to replace that 
e■ployee when he is absent. The witness ha s about 30 rush 
ship■ents a week and three or four emergency ship11ents a 
veek. 

The witness uses a local carrier in the Raleigh - Durha■ 
area but tenders ■ost of its traffic to UPS. While OPS's 
service is basically satisfactory, UPS •ill not accept 
certain items either because they are che■icals or because 
'JPS tends to da11age the■• OPS also does not provide 
overnight service to Pinehurst, Morth Carolina. 

The witness has contacted Purolat or on several 
during the past one and one-half years, and a 
representative has pro■ised to call; howe ver, 
representative has ever called and offered service. 

occasions 
Purolator 

no sales 

on cross-exa■ination the witness e1:plained that he has not 
yet used Pony Express• service but has discussed Yarious 
service features and would use that service if it were ■ade 
available. 

on redirect examination the witness clarified the weight 
of the packages tendered and indicated that, while ship11ents 
average between 5 pounds and 50 pounds, there are many 
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shipments weighing ap to 200 poands and he voald be vi1ling 
to tender thes e shipments to Pony Express. 

QB. JO]! ng.fil1!!, ?ablic Health Veterinarian for tlle Hortll 
Carolina Division of Health SerTices, testified in support 
of the application. or. l'reeaan, as pertinent to this 
ipplicat ion, is responsible for the rabies control prograa 
in Horth Carolina. He determines vhat animal heads must be 
sent fro ■ locations throughout the State to laboratories in 
Raleigh for testing. Transportation service must be 
performed on a rapid basis because animal heads mar 
deterior ate and, thus, prevent ptoper evalaa tion. In 
adiition, medical s=ience has no specific criteria for vhen 
rabies trea tment must be;in; therefore, doctors try to 
initiate treatment as quicklr as possible. Properly packed, 
these ;1. ni■al be ads vei gh up to 20 pounds. The vi tness also 
reqaires incoming shipments of blood or serua for testing. 
?hese s hipments also aast be transported rapidly to preTent 
breakdown of the samples. 

?he witness also requir es outgoing shipaents fro■ one of 
four warehouses for rabies vaccine. OPS is available to 
provide service for these iteas; hovever, OPS is not 
available at the times needed by the witness. Shipments 
must, therefore, be sent bf a bus coapanr or br the State 
Police. While the witness has gotten cooperation fro■ the 
police, he does not know whether the police find this a 
sa tisfac torr a rrangeraen t. 

The witness is not aware of PUrolator•s service. Be has 
seen vehicles but has never been advised of the service 
provided. 

on cross-e%araination the witness reiterated his pri■ary 
concern in haTing service aTailable for these eaergencr 
shipaents. He further stated that he would be willing to 
ase anr available service; however, as far as he had been 
made avare, Purolator vas in the o il filter business. 

On redirect examination the witness reiterated that 
service is needed throaghont the entire State of Korth 
Carolina , from anr location vhere a person ■ar be bitten bf 
:u animal. 

£]�It �..!!ru, iarehoase eanager for c.c. Dickson 
Coapanr, supported the application. ?he coapany is a 
wholesaler of various parts and supplies for the air 
con ditioning and heating industry. The witness ships these 
parts frora its warehouse in Raleigh to casto■ers priaarilr 
east of Raleigh  but as f ar vest as Durhaa and Greensboro. 
Bis area includes Lamberton, Fayetteville, Rocky Sount, 
GreenYille, and Elizabeth City . 

The witness requires 
■anr ref rigen tors cannot
without the deterioration 
witness has used the bus 

one- or two-day deliTeries because 
be left in a nonworking state 
of items in the refrigerator. The 
serYice but finds the need to 
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deliver shipments to the bus station and have a customer 
pick it up to be unsatisfactory. 

The II itness needs service for packages between 50 pounds 
and 200 pounds. ?articularl y during the su■■er, three or 
four shifHnts of th ese ite■ s may te needEd. 

Wade Allen, the witness• supervisor, previously testified 
in support of Purolator•s application for genera l commodity
authority in September 1977; however, even t hough Purolator 
has the operating authority, no Purolator representative has 
so advised the shipper. Accordingly, the company has not 
used Purola tor•s service. 

on bo th cross-e:ra■ination and redirect ex amination, the 
witness stated th!t he vould be willing to use any 
authorized carrier capilble of providing the ser'Vice; 
hove'Ver, any carrier with il veight limitation of 50 pounds 
could obvious ly not pro'Vide service for shipments up to 100

pounds or 150 pounds. 

QR- I- D- RI!!,a licensed 'Veterinarian with Rollins Animal

Disease Diagnostic Laboratory in Raleigh, supported the 
appliciltion. The laboratory o ffers diagnostic ser'Vice for 
food animals. The laboratory ha s incoming sbipaents of 
specimens fro■ illl over the State of Horth Carolina to 
laboratories in lsheville, S helby, Borth Wilkesboro, 
Bobbins, Rose Hill, !denton, a nd !onroe. Since so■e of 
these li1boratories cannot perform all necessa ry functions, 
shipaents ■ust co■e fro■ these laboratories to the ■ain 
laboratory in Raleigh. Packages weigh between 20 pounds and 
25 pounds. 

The wi tness requires rapid transportation service in order 
to prennt the deterioration of the specimens. The witness 
has a particular need for Saturday and weekend service to 
prevent deterioration. 

The witness has found bus and ■ail ser'Vice to be 
ansatisfactory particularly since it is not available on 
weekends and because bus ser'Vice cannot provide door- to-door 
service. If Pony !xpress were granted the authority it 
seeks, t he witness would reco1111end the use of that service 
to persons nee ding the service ilnd to the laboratories under 
lais jurisdiction. 

On cross-examination the witness indicated that he was 
aware of Purolator•s existence but had not been infor■ed of 
the nsture of th3 service provided. !evertheless, the 
witness would be willing tl use any ser'Vice capable of 
aeeting his needs. 

lllII .!!!!!!, warehouse and Traffic "anager for Aaerican 
Zinser Corporation in Charlotte, Horth Carolina, testified 
in support of the application. A•erican Zinser distributes 
aachine parts for textile mac hinery fro■ its Charlotte 
facility . The pa:kages range fro■ one pound to SO pounds 
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vith some weighing between 50 pounds and 200 pounds. The 
witness has shipments throughout the State of North Carolina 
includi11 g Salisbury, !Canriapolis, Concord, Burlington, 
Saxapahaw, Henderson, Greensboro, Roanoke Rapids, Hickory, 
!aiden, Shelby, ani StatesTille. These shipments must be 
transpor ted r apidly because if a machine is shut do wn, the 
company owning the machine will lose money. OTernight door
to-door serTice is required. 

The Co■pany uses bus serTice; hoveTer, bus serTice lacks 
ioor-to-door service. rurthermore, bus schedules may not be 
co■patible with tha shipper's needs . The witness also uses 
trucking co■panies bnt these co■panies cannot proTide the 
nert-day serTice that is required. 

!r. Balter preTiously testified in support of Purolator•s 
general co■■odity application in September 1977; howeTer, 
Purolator has never offered any actual service to the 
witness. 

On cross-examination the witness stated tha t be would 
consider using Purolator•s serTice if its existence was made 
known to hi■•

On re firect examination and cross-e xa■ina tion the witness 
indicate d that he had 15 to 20 inco■ing shipments a week and 
70 to 80 outgoing ship■ents, of w hich 15 to 20 a week 
require expedited overnight serTice . 

!!fil. ��. Warehouse superTisor for !lectric Supply 
Co■pany supported the application. The company supplies 
e lectrical co■ponents for industrial, co■■ercial, and 
resident ial use. The witness ships these ite■s fro■ its 
t"ayettev ille location to customers throughout the State. 
Packages weigh up to 500 pounds; however, 951 to 981 of the 
ship■ent s are less than 200 pounds. 

!any of the shipments ■ust be transported on an expedited
basis be cause repair parts are needed for such items as cold 
storage units which, if not repaired, can result in the loss 
of thousands of pounds of ■eat. 

Bus ser•ice is not satisfactory in that in smaller cities 
service is not available at certain hours. In addition, 
bases lack door-to-door serTice. 

OPS can generally provide only two- to three-day service 
to many areas. t"urther■ore, packages which exceed 50 pounds 
ace not acceptable. 

roe eight ■onths the witness 
Purolator; however, he was unable to 
Payett eY ille area. He did contact 
Plant in t"ayetteville; hoveTer, the 
knowledge of Purolator Courier. 

attempted to contact 
locate the■ in the 

the Purolator Fil ter 
receptionist had no 
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The witness indicated that his co■pany has stores in 
laleigh, Durham, and Greenville, a nd tha t these stores would 
require the sa11e type of service as his own.

By cross-exa■ination l!r. Lynch testified 
shipments are intrastate North Carolina .  Be 
testimony in support of cour ier service 
Carolina and again stated that he was 
Pur olator• s service. 

that 90� of his 
e11phasized his 

in east Korth 
not aware of 

'.tllfI �gi&, Vice President a nd General l!anager of case 
Blueprint and Supply Company supported the applica tion. The 
Company supplies engineers, architects, and surveyors with 
instruments and tools throughout the Sta te. The witness 
must sh ip these instruments and tools everywhere in North 
Carolina , including Kinston, Greenville, !Sorehead, 
Jacksonville, Clinton, Fayetteville, and Sanf ord. The 
witness ships 15 to 20 packages a day. 

The witness• sbip■ents o ft en exceed 50 pounds. In 
particular, the witness ships diazo paper vhich weighs 52 
pounds and cannot be transported by UPS. l!otor freight 
carriers transport these shipments but often cannot meet the 
shipper• s time requirements. 

The shipper's shipments are the-crit ical in that 
architects and engineers need supplies at the last ■in ute 
:ind if the vi tness is unable to provide the• in a timely 
fashion, co■petitive suppliers will provide thea. 

'l'he witness finds bus shipments 
precision iteas which must be adjusted 
office. The witness also prefers 
equipment b y  bus; however, the shipper 

unsatisfactory for 
before leaving the 

not to send valuable 
has no alternative. 

The shipper uses UPS but finds that UPS will not accept 
original drawings. 

on cross-exa■ination the witness explained that the diazo 
paper ■ust be kept cool and that overnight shipments would 
Ensure t hat the paper did not deteriorate. In addition, the 
witness stated that he would use whatever service is capable 
of meeting his needs. 

�QJ!!LD !• BARBOUR testified OD behalf of c.1.,., I nc., a 
supplier of audio equipment to radio stations, television 
stations, and recording studios. All ship11ents aove fro■ 
Winston- sale■ throughout the State of Horth Carolina fro■ 
lanteo to l!arphy. The witness ships three to fiYe ship■ents 
a week a nd these shipments ■ust arri•e on il ti■ely basis 
since custo■ers need taea and will use co■petitors• 
equ ipment if the witness cannot p rovide its own. 

?he w itness uses UPS, bus service,  and freight carriers. 
Since 30, to 40l of the witness• items exceed 50 pounds, UPS 
cannot carry the11. on the other hand frequent ly large motor 
carriers do not serve points needed or discourage saall 
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packages. Bus serrlce is unsatisfactory in that door-to-
door serTice is not pro•ided and because bus stations are 
not open in all areas of the State  at all tiaes. The 
witness recei• ed a brochure fros Purolator; howeYer, he was 
aware only of its air freight serTice. 

on cross-exaaination and redirect exa ■illlltion the witness 
restated his need for ex�ited door-to-door serYice and his 
rel atiYe satisfaction with packages of less than 50 pounds. 

�Q Al! ll� testified on behaU of Dr. w.c. Oglesby, a
yeterinarian in Clinton, l orth Carolina. The Doctor treats 
both la rge · and s■all ani■als and needs transportation 
serTice between Clinton and Hollins Dia.gnostic Laboratory in 
BaleiglL. He needs to ship tissue sa■ples and aniaals 
weighing fro■ one to SO pounds. The Doctor sends 
approi:ia atel7 three to four saipaents a ■onth and the 
shipaents aust aoTe on an expedited basis because iteas for 
testing ■ay deteriorate and render testing iapossible. 
Speed of deli•ery is also i■portaut because a doctor•s 
patents are Yitally interested in aedical inforaation about 
their pets. 

At pr esent. the witness uses bus transportation serTice; 
howe•er, b us stations a.re frequently closed vhen shipaents 
■ust be aade. The witness also uses UPS; honnr, slle llas
experien ced lost packages.

?he witness was unfaailiar vith the serYice of Purolator. 
The witness and her eaployer would be willing to use Pony 
lxpress if ant hority is granted. 

on cross-exaaination the witness indicated that the 
doctor•s patients vo ald pay for the serTice, ho•e•er, they 
would work through the witness• eaplo7er . 

On redirect exaaination the witness clarified that her 
eaploy er would choose the carrier. 

Rl• J.2.!J! R!ll!?�RI, a Yeterinarian fro• Shelby, lorth 
Carolina, supported the application. He engages in a food 
a.ni■al practice for l arge aniaals, such as cattle and svine. 
the witness needs transportation serTice tetween Shelby and 
Rollins Laboratory in Raleigh for diagnostic procedures. 
The shipaents of saaples or aborted an iaal fetuses aay weigh 
up to 100 pounds. The witness also ships blood saaples 
which ar e needed for pathological study and for tests which 
a re required by feder al lav. TiJlely serYice is needed to 
aeet the laboratory•s deadline and to  coaply with client 
request for co■pleted blood tests prior to the shipaent of 
eniaals. In addition, the doctor also �quires incoaing 
shipaents of •arious •accimes which are needed to iaaanize 
aniaals and to pre•ent the spread of diseases. While he can 
aaintain a suppl7 of soae Yaccines, he is physically unable 
to ■ain tain supplies of all needed aedicines. These 
•accines ■a7 coae fro■ such locations as Charlotte and
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layetteTille. Particularlr in e■ergency cases, the doctor 
mar spe:i.fr the type of transportation to be used. 

The witness has used bus serTice bat finds it 
ansatisf actorr because the bas cannot specify when sh�p■ents 
vill be deli nred and the vi tness cannot afford to lea Te 
emplorees at t he bus station waiting for ship■ents. The 
doctor cited an exa■ple of an outbreak of Lettosporosis, a 
disease of swines, for which a Tacd.ne vas ordered but coald 
not be ased because delay in ship•nt cau•d deterioration 
of the medication. The vit■ess sav little Talue in a 
courier waiting for a bus shipaent to transport fro■ the bus 
ter■inal to the office because the cost of a courier waiting 
for seTeral boars would be prohibit i•e and unnasonable. 

?he witness is fa■iliar only with Purolator as a 
■anufacturer of oil filters; howeTu, he would be willing to
use Pony !xpress• ■otor c arrier ser•ice.

on cross-exa■ination the witness stated that he voald ase 
the cour ier serTice that could pronde the •rnce pro■ised. 

lWH J&. .illU�, !xecuti•e secretary to the lorth 
Carolina Veterinary !ledical Association, testified in 
support of the application. ?he Association headquarters is 
located in Saithfield, Borth Carolina, and it includes 500 
of the approxi■ate.ly 650 Teterinari.ans ia the State of Borth 
Carolina . The Association ••■ bars are located throughoat 
the entire state. 

The Association woald use the ser•ices of a s■all pactage 
■otor carrier for the transportation of public infor■ation
docuaent s and booklets which tie Association sponsors. The
shipaents weigh appro xi■ately 100 pounds. Tile Association
also sh ips fila for presen tation ia high •chools around the
state. This fil■ aust be shipped in soch a var as to arri•
at the desired location ia ti■e for presentation to the
class. The Association woald like tra nsportation ser•ice 
for ■eeting notes whicl ■ust be seat oat prior to 
Associat ion ■eatings; hove•er, ■ail has proTed so unreliable 
that the Association has giYen ap senaiug the notes out 
prior t o  ■eatings. Finally, the Association needs 
transportation serwice for the eqaip■ent of exhibitors at 
its annual ■eatings. These exhibitors ■ust ship their 
exhibits to the next location at  the end of each exhibit; 
hove•erf the Association Aas had difficult? locating a 
carrier vil2ing to proTide the sernce. 

The Association has 11Sed the bus for transportation 
serTice; hoveTer, this has not been satisfactory. For 
exa■ple, the ship■ent of fil■ to Shelby for a recent high 
school class presentation required the witness to drift Tl 
ailes f roa s■ithfield to Raleigh to obtain a copf of the 
fil■, carrr it to the bus station hi■self, ■ate arrange■ents 
for the transfer of the fil■, and finallf c ontact tJae 
nterina rian in Shelby to e11smre that he woula be waiting. 
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The witness has also atte■pted to use OPS; howe•er, tJPS's 
pr:>cedur es are so coaplicated that he norally uses the bus. 

Like Dr . Da•enport, the witness recognized Purolator only 
as a aanufacturer of oil filters and could not recall seeing 
any inforaation that would lead hi• to belie•e that 
Purolato r offered ::,urier ser•ice. 

ls a representat.i •e of the Association and as one who is 
fuiliar with the needs of Yeterinarians t.Jaroaghout t.he 
State, t.he •i tness confiraed that the testiaony of Dr. 
Da•enport and !Is. Da•is re present the needs of 
Yet erinarians. 

BQll�i IJV-1� testified in support oft.he application on 
behalf of Colorcraft Corporatioa. C olorcraft processes 
photographic fil• for depart.aent· stores, drug stores, caaera

stores, and other places where tlle pllblic 11&}' lea Ye fil■ for 
de•elopi ng. The Co■panr has distribution centers in 
Bal eigh, Wilaington, and tcernersYille. While the Coapany 
uses its ovn Yehicles f<>r ■any runs at the present, it 
desires t.he ser•ice of a couon carrier to proYide 
additional ser•ice in outlying areas. At present, t.he 
Coapan:, is using Purolator for ser•ice between Raleigh and 
Charlotte and between Ral ei g• and Pa:,ette•ille. The 
transportation needs of tais coapany a re tiae-critical in 
that the photo pro:assing business is extreaely co■petiti•e 
and, in soae cases, the processor aast pro•ide a free roll 
of fil■ if processing is not acco■plished in ti••· 

Fro• ti■e to ti■e the witness has been dissatisfied with 
Purolator•s ser•ice because of a ship■ent being iaproperly 
delinred and because of late ship■ents; howe•er, he offered 
no specific exa ■ples. The vit■ess also is dissatisfied with 
Purolat.or•s ser•ice because� vlaile he requires deli•ery by 
7:00 a.■., Purolator•s office is not open before 8:00 a.a.

and , if shipaents are late, the witness cannot. contact 
Purolator about it. 

On cross-exaaination the witness con£irnd that he would 
not discontinue using his own Yehicles but would use a 
carrier such as Ponr Bxpress as a aappleaent. to his own 
ope rat.ions. 

!Q.!mll L· BRilll'? test.i£led that he is traffic ■anager of 
Carolina Biological Supply coapany and is responsible for 
all sh ipaents fro• that. coapan:,. Bis co■pany ships 
natioulfide as well as •ithia lorth Carolina. It ships all 
types of biologieal aaterials, laboratory apparatus, 
glassware, •icroscopes, and other ■aterials needed for
biological classes for biolc>gical studies in educational 
institut ions. In Jorth Caroliraa shipaeuts are ■ade all o •er 
Borth. Carolina. If a co■■unit}' has a school, it is a 
custo■er or a potential custo■er and. insofar as existing 
custo■ers are concerned, it is fair tc> say that the coapany 
co•ers pretty well all of the towns in lorth Carolina today. 
They ship to both public schools and institutions of laigher 
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learning . His co■pany ships fro■ 700 to 900 UPS ship■ents a 
day and fro■ 100 to 125 ■otor freight sJaip■ents a day daring 
th1..'ir busiest time of the year. Of that total fro■ 101 to 
251 voald be lorth Carolina shipaents. 

Bis co■panr is carrently using UPS and ■otor freight 
wit hin lorth Carolina as well as parcel post. Be has a need 
for saae-day or expedited seryice aad is aware of the type 
of serYic::e that Pony !J:press is ot tering. In addition he 
!las a need for expedited ser•ice in the categories exceeding 
SO pounds to 200 poands, partiCtllarlr wllere OPS has a li■it 
of SO pounds. When an eaergencr situation has arisen in the 
past Ile has seen hls custo■ers co■e to pick ap ■aterial and 
has 11s■d the bas a few ti■es. The bas has the disadnntage 
of haying so■eone to stop their work to go downtown, put the 
■aterial on the bus, and the■ so■eone at the school has to
11eet the bus to pick it ap.

Br. Bryant knows of the Purolator courier corporation bat 
has aot had any dealings with the■ personally nor has his 
coapany been shipping by Purolator. Be has not been 
solicited by Purolator to use their senice. Soae of his 
shipNnts are perishable and for this reason n-d expedited 
ser•ice. Approi:iaately 1s, of his shipaents will fall 
within the range of two pounds to 200 pounds. 

On cross-ei:a■ination Br. Bryant testified that soaeone 
fro■ Pony !xpress rlsited his office back in the sa■aer 
seYeral ■oaths before the first hearing scheduled in 
October. Be reiterated that 991 of his custoaers were 
schools and acadeaic institutions and that the iteas that 
were shipped were used in classrcoa study. Generally a 
school would place an order which his co■pany calls an 
"initial order" before school opens or right at the 
beginning of school ·and then they put their fill-ia orders 
ln all along as they see their needs. Present shipaents are 
generall y  satisfactory f� the ones they are not trying to 
expedite. They need expedited service very frequently, he 
■eans often, and he is doing this type of ei:pedited shipping
constantly but he does not pay any attention to how ■any 
tiaes o r  how ■any dates when they were shipped. lie 
testified that he had no d0Ct1■entation of the nuaber of 
expedited shipments since be had aot taken the ti■e to 
research for the infor■ation. The co■pany ■a y have existing 
transportation reqaire■ents to every point in Borth Carolina 
at the present ti■e, but he has nothing to show the exact 
locations where the coapany has shipi:ed within the last six 
■onths or the last year. Bls eaergency or fill-in orders 
can be for relati•ely s■all a■ounts, such as 200 a■oeba in 
one saall bottle. or the •olu■e could� heaYy. He further 
testifie d that he had not talked to Pony Bx press people 
about rates; and that Purolator was not serYing his coapany 
st the present ti■e. He stated that he had not contacted 
Purolator, that he had a resl interest in expedited re liable 
transportation, and though he had no particular preference 
for Pony hpress versus Purolator or anybody else, he 
thought the ■ore co■petitio n t he bet ter service they are 
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going to get. He has ne Ter known ■uch about Purolator and 
if so■eone vould haTe sat dov n and giTen hi■ their services 
it is possible they could have been of use to hi■ , but that 
has not happened. He would possibly use their services if 
Purolator was able to offer it. 

JAU� J. IDllr.!, il-, testified that he is Sales !anager and 
Director of Industrial Belations tor Granite Diagnostics. 
Be is inTolved in th e shipping needs of Granite Diagnostics 
and in general ■anage11ent. Bis co■pany is a ■anutacturer of 
prepared aicrobiological aedia which is culture plates used 
for growth and identification of bacteria in hospital labs 
ilDd doctors• offices. They aave ship■e nts nationwide, but 
the largest percentage of the nuaber of ship■ents is in 
North Carolina. His company serves the State and is the 
contractor for the State laboratories. He understands that 
this hearin g is solely concerned with his Korth Carolina 
shipments and presen ted a list of the points and places in 
!forth C arolina to which he shipped his product. This list 
containe s oTer 100 shipaent points in !forth Carolina and was 
entered in e vidence as witness Dula Exhibit 10. 1 shoving 
these points in Korth carolina scattered geographically 
throughout the State fro■ !U1:phy, BreTard , !arion , and Boone 
in the western part of the State to !orehead City and 
Wilaingt on in the eastern part of the State, and Winstoa
S alem, Charlotte, Raleigh, and points in between throughout 
lorth Carolina. The points are representative of his 
shipping needs in llorth Cilrolina. He stated that his 
ship■ents were generally packaged in heaTy weight cardboard 
boxes, no ■ore than 17 inches vide by eight inches deep and 
1� inches wide and generally weigh under 25 pounds. His 
co■pany needed expedited serTice and this vas particularly 
importan t as the product is perishable, is contaminated 
easily, ■ust be deliYered as quickly as possible and not 
subjected to te■perature extremes. In addition to the 
perishab le nature of the product, he has need for expedited 
ship■ent s since a ■edical facility can run out of the 
product and need it iaaediately. Bis co■pany ships froa 475 
to 500 ship■ents per ■onth and approxi■ately 501 of that 
voald be iD lorth Carolina. He aas soaewhere in the area of 
200 shi p■ents a ■onth in lorth Carolina. Bis co■pany has a 
St1te health contract that inTolTes approxi■ately 80 
separate shipments to the indiTidaal county ilealth 
laboratories across the State. Granite Diagnostics is 
currently using u.s. llail, IJPS, and air freight ., is aware of 
the trpe of serTice that Pony Express intends to offer, and 
aas a need for that serYice. 

Granite Diagnostics needs every possible option in 
deliveri ng the product and it is urgent that it be deliTered 
quickly and, in addition, they haTe had proble■s with 
Saturd1y deliTeries. The recipients of this product are 
generally open 24 hoars a day and they can take oTernight or 
saae-day deliYery •. UP S does not a lvays proTide oTernigllt or 
sa■-day deliTery and his company needs additional serTices 
and feels it can giTe better coYerage to all the nrying 
points throughout the State with the Pony Express s:rste■• 
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!r. Dula is fa■iliar with Purolator courier Corporation
and has used it to so■e extent. He has had no proble■ with 
Purolator related to their serTice, but has had proble■s 
related to the apparent ■isonderstandings or 
�isinter pretations of the Tarioos tariffs for different 
co■■odities. Por instance, he shipped ani■al bloods, which 
are used for diagnostic purpo ses, ud had an agree■ent with 
Purolator that these would be nipped at a diagnostic rate, 
bot the y were actually billed at a such higher rate. Per 
that reason they haTe discontinued use of Purolator for that 
type of shipaent because ·they can hand deli Ter it cheaper. 
Purolator is not presently ■eating their needs. 

On cross-en■ination !lr.,Dula stated that be was seen in 
ltay of t his year by !Ir. Jlichard IrTing of Pony Express and 
that hi s co■pany was a wholly owned subsidiary of Carolina 
Biological supply Co■pany, bot located in a separate 
facility. He stated that Purolator courier had charged hi• 
oTer three ti■es the rate that they had quoted hi■ for so■e 
ship■ent s in the past. Be stated tha t he had used the 
services of Purolator courier corporation within the State 
of lorth Carolina so■e in the past but was not using the• at 
the pr esent ti■e. He testified that Paul Sparks was in his 
co■pany and was responsible for transportation and that he 
supervised !Ir. Sparks. He had t alked specifically with !Ir. 
Sparks in anticipation of his appearance today and 
extensiYely with his shipping people and with Glenn Rallter 
who is �pecifically in charge of shipping. He was aware of 
the fact that !Ir. Sparks testified before this Co■■ission in 
connection with Porolator•s application for si■ilar 
authorit y. 1 list of serTice points was prepared by the 
dir ector of his custoaer relations departaent •ho handles 
all paper work on ship■ents ·to all points. Be did not ha Te 
with h:i■ a breakdown as to the nuaber of ship■ents to any 
other specific points on the list; ■ost of the custo■ers 
were regular ship■ents, so■e weekly, so■e twice-■onthly, and 
others ■onthly, but there was no indication as to which were 
which. The list contained tons in which there ■ay be ■ore 
than one custo■er. If he does not proTide satisfactory 
serTice to the custo■ers in those towns he is likely to lose 
the■ to co■petitors. Pony Express has indicated to hi• that 
they would as a likelihood offer Saturday serYice and that 
is an i■portant factor but not the only factor for support 
of the Pony Express application. UPS does not proTide hi• 
with onrnight serTice to all points and he wants to haTe as 
■any alternative serTices as possible. He has had so■e 
proble■s with breakage and at soae additional expense has 
swi tched to a ■ore expensiYe, hea•ier weight plastic petri 
dish in order to uoid the breakage. Be was ava re that a 
courier could take his product to a bus station to ■alte 
connections for bus serYice. 

� !• AI£!ll testified that he is the warehouse ■anager 
for Yonng Phillips Sales Co■paAy (Young Phillips) in 
Winston-Sale■, !orth Carolina, and in charge of shipping. 
Young Phillips sells eTerything connected with the graphic 
arts trade, printing supplies, fil■, che■icals, printing 
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plates, papers, and other 11aterial. They stock 10,000 iteas
and have 5,000 custo■ers, approxi11a tely 65$ to 70� of the■ 
in Korth Carolina. They ship froa 375 to 425 casto■er 
orders daily and approxi■ately 651 of the• are in lorth

Carolina. They ship froa Sylva, Cherokee, �urphy, 
Waynesville, Brevard, Hendersonville, and lsheville, in the 
vest to Elizabeth City, ftorahead, iilaington, ap and dovn 
the coast and to ■ost o·f the tovns in between. 
Approxi■ately 50J of their shipaen ts voald be fro11 zero to 
200 pounds. Thay have constanUy bee.n called on for short 
notice or expedited shipaents. Young Phillips is currently 
shipping by coa■ercial trucking firas, OPS, bas, co■pany 
trucks, and co11pany cars. The services of Pony Express 
voald be advantageoas over the trucking co■panies and the 
bus co■pany. The aain facility of Young Phillips is in 
Winston-sale■ and they have other locations in Charlotte, 
�orth Carolina. He has proble■s vith OPS in both the 111eight 
liait and the size li■it, particularly with one container 
for five gallon cubes that veighs 54.5 lbs and OPS is 
li■ited to 50  pounds. This container cannot be repackaged 
sin ce it is in a plastic jug. He has a lot of damage clai■s 
with OPS. Be would not replace his company vehicles vith 
Pony Express. 

Co■pany personnel fro• Young Phillips appeared in sapport 
of Purolator Courier's application for coaaon carrier 
status, but since that ti■e he is not using Purolator to 
■eet any of the shipping needs of the co■pany. Be needs 
pickup aroand the end of the day after 4:00 and the ■ajor 
fir as an d UPS pi cit up prior to that tiae. 

On cross-exa■ination ftr. ftickey testified that he had ■et 
with ftr. Ki■brov of Purolator Courier, bat that soaeone fro■ 
his co■ pany dropped the ball and that he va s not nov using 
Purolato r. Be did think he could use aore than one 
additiona1 carrier. Be testified that the printing industry 
has always required expedited de livery, no if, ands, or bats 
about it, they want saae-day or next-day delive.ry ser•ice 
and that is pretty chaotic. 

ftr. I! ickey testified on redirect that if a vay could be 
found to solve so■e of the chaos in the future, it would be 
serving the public needs of !orth Carolina as far as his 
business was concerned. 

SO! BBYlf! testified that she is office aanager and 
secretarrfor Baffler Products (Baffler) in Charlotte, lforth 
Carolina. Baffler Products is the distributor of hair care, 
sha■poo, hair spray, conditioners, per11a.nents, hair dryers, 
and all products in the beauty care line. These products 
would be shipped all over H3rth Carolina with all packages 
being 200 pounds or less. They ship to about 250 shops 
throughout the State located in Asheville, Boone, Vinston
Salea, sorehead City, and just about all over the State. 
Ship■ent s are ■ade to all 250 locations approxi■ately once 
every t vo veelts for an average of 1 O to 2 O shi paents per 
day. Roffler is currently using OPS, bat for shipments over 
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50 or 100 pounds, they have experienced probleas vith OPS 
and haTe not received •one day sernce." In addition, they 
hav e had damages, shortages, and coaaunication probleas in 
using UPS. 

Purolator Courier corporation has never called on this 
sb.ipper and they would be villiag to use the sernces of 
Pony Express if it vere a ade available. On cross
exaai.Jlation !Is. Bhyne testified that she had been contacted 
in the spring bJ Pony Express representatives. The average 
shipaeat fro• .Roffler is around 60 to 70 pounds but l!s. 
Rhyne has not discussed rates with Pony bpress. She has 
had probl-s with United Parcel aad could use the service of 
Pony Express although she would be willing to use Purolator 
if it could pronde the service. 

DEtT! !ltJ..llI testified that she is the Assistant 
Inv entory Controller for City Optical Coapany in Wilaington, 
Korth Carolina, ill cha.rge of ordering stock and keeping tabs 
on it. City Optical Coapany aaltes glasses, frames, lenses, 
and other optical needs and ships thea to their custoaers. 
They hue three branches in Wilaington, Payetteville, and 
Raleigh and ship all over 1orth Carolina._ The packages 
weigh fr o■ five to 10 pounds and need to be shipped 
overnight. City Optical Coapany currently uses OPS, ■ail, 
and Purolator, and although ther have proved adequate, they 
need soaething else to lean oa orb go to in case soaething 
s hould happen to the present situation. 

�Q� l• !RITE testified on beha ll of the protestant
Purolator Courier corporation that he is the regional 
manager for Purolator courier corporation in charge of all 
sales an d operations for the State of Worth Carolina as vell 
as interstate operations encoapassing Borth Carolina, South 
Carolina , Georgia, firgilli.a, and lest firginia. Purolator 
Courier Corporation is a specialist in courier 
transportation of saall iteas which require expedited 
handling. It operates as a contract carrier and a coaaon 
carrier in the State of lortk Carolina. Since 1958 it has 
pronded contr act carrier service for bank-related docuaents 
vi thin I orth Carolina and interstate service to and fro■ 
Korth Carolina., �11 o� its operations, coaaon, contract, 
interstate, and intrastate are coaaingled in the sa■e 
•ehicles. The contract carrier authoritr is generally 
restricted to traffic used in conjunction with the 
operations of banks and banking institutions and that 
busi.Jless is picked up at ap proxiaately 5:00 P••· and 
delinred to a coaputer center to be returned by 7:00 a.a. 
Purolator started strictly as a bank service in lorth 
Carolina, and has gradually added additional co■aodities and 
additional services, including its coaaon carrier authority 
to transport all coaaodities other than bank docuaents of 50 
pounds or less. 

Purolator Courier operates 50 vehicles in the State of 
!forth Cll rolina with ll aajori ty of  the■ being B150 to 250 
par cel delivery vans and three of four larger closed-in vans 
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and two PS600s whic, are 16-foot body Tans. The larger 
Tehicles run betvee a the ■ajor terainals. The aajority of 
the Tehicles are econoline Tans that are •kite vith red and 
white lettering. Of these. there are 12 in Charlotte, 10 ia 
Carr, 6 in lsheTille, 5 in Greensboro, and 17 are based in 
other stragetic locations around the State. They haTe spare 
Yehicles and an additional pool of Tehicles in Atlanta, 
Georgia, that are aTailable. Purolator has tvo aajor 
terainals in Charlotte and Cary, worth Carolina. Traffic is 
fed into these tvo aajor ter■inals vith the saaller Teaicles 
and then the tvo 600s run between Charlotte and Raleigh for 
expediting it. Charlotte is the largest terainal but 
deaands are increasing in Carr and Purolator is increasiag 
its carrier operation to a full-aer•ice shop. It has also 
added a terainal facility in lshnille and Greensboro. The 
coaaon carrier authority vas issued in !arch 1979 and 
Purolator has opened two terainals since that ti••• These 
ter■inals ha•e requ:i.red a aajor iaYestaent although they are 
not storage and fr■ight-handling terainals, but rather 
driTe-into tar■inals for haad handling. Due to the nature 
of the serY ice and s■all packages, no to• ■otors are used. 

Purolator has a changing route structure in the state of 
lorth ca rolina but does not proTide serYice to eTery point 
in Worth Carolina eTerr day. That would be iapossible. 
SerYice is proTided according to the custo■er�s needs. 
Purolator holds itself out to proTide serYice all oYer the 
State Hen though it does not go all oTer the State eTery 
day. It can ■aJte arrange■ents to talte a package. Onder 
aor•l conditions, route rnns fro• point to point in so aanr 
hours, but they haYe off-route traffic. Purolator operates 
on a 24-hour day schedule, fiTe and one-half days a veelt. 
During the veeltends or at lunch they haYe superYisors, a 
IUS liae, and an answering serYice. Purolator does not 
expect ■uch deaan d for transportation daring the veeltends. 
1urolator proTides loclt boxes in soae instances where the 
custoaers• location aight be closed, and in soM instances 
the custoaers giye a Ir.er to Purolator•s driTers. Purolator 
has two ·■arltet representatiYes and national adTertising 
through aagazines and •ail outs and yellow pages to proaote 
their serrlces. The aarltet representatiTes •ate sales calls 
and so•• tiaes take care of proble■s. They haYe operational 
training . If they had ■ore ■artet representatiYes, there 
vould be no need to go to the custo■ers because the rates 
wonld be so high they could not afford aerrlce. Purolator 
has not been able to contact all of the prospectiYe users of 
their co■■on carrier auth�rity within Worth Carolina, but 
would like to do so. Purolitor has been serYing florists 
for about 10 years in the interstate transportation. 
Purola to r also serTes a few pathology labs, bat ■ost of the• 
g o  to their own Yehicles. PUrolator also serTes soae 
�ptical equip■ent suppliers, bat aost of the• run their own 
cars. ar. White testified that he would be willing to 
proTide serTice for the witnesses vho testified and has 
recently expanded his serTice to piclt up Raraony. Sparta, 
and Sout hport , forth Carolina. 



AUTHORITY GRANTED - COMMON CARRIER 437 

Since the bearing was contimued, Purolator has atte■pted 
to call on all of·the witnesses who testified but has not 
called on  the veterinarian in Shelby nor the person vith the 
pacemaker. Purolator could not serve the witness who has a 
need for pace■aker transportation although they haTe shipped 
pace■akers interstate. l'lr. ilhit e testified that he is 
responsible for ■aking reco■■endations of expansion in Horth 
Carolina and the granting of this application would •haTe an 
i■pact on his deter■ination as to whether and to what extent 
he should continue to expand.• His operation is just 
getting in fall swing, be feels t1iat getting it started has 
been good, and fro■ nov on it ought to be a going operation. 

on cross-en■instion l'Jr. lhite testified as to the 
increase in his facilities, the increa se in hls personnel, 
and the increase in his vehicles. The vehicles haTe not 
been increasing as rapidly as the facilities and personnel 
becaus e when they received co■■on carrier authority they 
could add the co■■odities to the existing vehicle to ■ake it 
■ore econoaical in ter■s of the co■pany to run the routes 
and an additional savings of gas and oil in t he national 
interest. The expansion has been due to the granting of 
general co■■odities authority. l'Jr. lhite was fa■iliar with 
t he big push Purolator is putting on with freight forwarding 
and Puro lator• s national advertising prog ra■• Ul of this 
evidence shows an increase in the need for this type service 
in Borth Carolina and there is an existing increasing need 
in Borth Carolina. In addition, he testified that it would 
be i■possible for a service representatiTe to contact all of 
the potential shippers in worth Carolina and, in fact, prior 
to these hearings Purolator had not even contacted all of 
the witnesses vho appeared in support of their applicatioa. 
There is a large body of pote■tial shippers that have not 
been contacted in Korth Carolina and those shippers have a 
need for these serTices. It vas not his testimony that he 
could not possibly contact all of the potential custo■ers, 
but that it was i■possi ble for two ■arket representatives to 
contact every person in vorth Carolina that could be a 
shipper, because there could be 5,000 or 10,000 of the■• 

In sp ite of l!r. l hite• s testi■ony on direct exa■ination 
that he could serTe the needs of any witness he heard in 
support of Pony !xpress• application, he testified that he 
did not have the present authority to ser•e those custo■ers 
which exceed Purolator•s 50-pouud li■it and had no 
application in the works now nor any plans to ask for any 
additional authority. For instance, Purolator could not 
carry the 55 gallon cubes for Joung Phillips. l'lr. White 
testified that he :ould serve these witnesses• needs but he 
did not say that he would serTe t.lae■• That is, Ile would 
have the ability but would not have the Co■lli.ssion•s 
a uthority to handle it. The witness testified that he could 
not serve the needs of the witnesses with single shipaents 
between SO and 200 pounds oc for aggregate ship■euts between 
100 and 200 pounds. 
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The florists that testified haYe a need for the 
transportation they testified to. Bis testiaony was that he 
could handle the florists nov eyen though Christian Brothers 
Plorists testified that Purolator had declined serYice to 
Bar■ony and Sparta. Be did not testify that there vas not a 
need for the bio■edical and optical eguip■ent labs. 
eurolator handles a portion of that business itself and his 
testi.aony v as not ■eant to diainish the testi■oay of the 
bio■edical or optical eguip■ent witnesses that they had a 
need. bu t he is still willing to ser•e the■ if the y haYe a 
need. 1tr. White testified that he vas an expert and that he 
thought his testi■ony would be a b etter indica tion to this 
Co■aission of wllat the needs of the shippers are than the 
witnesses• own testi■ony. !tr. lhite is a11are that although 
he has about 50 •ehicles, that Pon1 Bxpress has 
approxi■ately 150 Yehicles and testified that Purolator 
courier was coYering pretty ■uch the Vhole State that Pony 
lxpress is coYering, but he had no docu■entatioa to show his 
routes or the areas 111 the State tlaat are coYered. l!r. 
White recalled that the certificate for co■■on carrier 
aut horit y in II orth Carolina. 11& s issued on Karch 2 e Yea 
though the Order a�thorizing the serYice was issued on 
Septeaber 7, 1978. He stated the reason for the dela1 ■as 
so■e probleas getting the certificate naaber;- that he could 
not explain an y other delay except possibly a ta.riff surYey. 
Purolator courier ■ade no ship■ents under co■■on carrier 
authority until 11arch 1979 and at the tiN of the hearing on 
loYe■ber 15, 1979. the co■■on carrier reYenue represented 
801 of the int rastate re•enaes and the contract carrier only 
201. 

llr. I Ute testified that in a litt1e less than 10 ■onths 
in the eo■■on carrier business tile co■■on carrier reYenues 
represent 801 of·his business for intrastate b usiness. Be 
agreed that this da■onstrated a treaendous public necessity 
for this type of coa■on carrier aad that there was a need 
the.re. That is vhr Purolator vent ·after it. Re testified 
that Purola tor had no present plans to sene those shippers 
vho had require■ents of oYer 50 pounds, but that Purolator 
Courier ■ight file an application so■eti■e in the future. 

Based on the testi■oay and eYidence presented at the 
hearing including the docuents and ■atters on file with the 
coa■issio11 of wlaich the Rearing Za■iner has taken judicial 
notice. the Hearin� Bxa■inar ■ates the following: 

PIIDIIGS OP HCT 

1. Pony Bxpress Courier Corporation, the lppUcut in
this.docket. is authorized to and is actiYely engaged in 
operations as a :oatract curie h lorth Carolina under 
contract C�rrier Perait 10. P-215 throughout tlae State of 
Borth Carolina on irregular routes of Group 21 co■aodities, 
cash letters, coa■ercial papers, doca■ents and records, bank 
stationery, sales, payroll and other ■edia, and business, 
institutional, and goYern■ental records. 
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2- Bf this application, filed �Ul f 2, 1979, PODf Expre ss
farther seeks coaaon carrier authority to transport 
througho ut Sorth Carolina �n irregula.r routes Group 1 
general co■aodities, restricted against transportation o f  
s hipaents w eighing i n  excess o f  200 pounds and Group 21, 
Cash letters, co■■ercial papers, documents and records, bank 
stationery, sales, payroll and oth er ■edia, and business, 
institut ional and go•ern■ental records, statewide. 

3. Under its present contract carrier ope rations, Poor
l!lxpress pro•ides an. expedited senice for the transportation 
�f docu ■ents related to the banking and data processing 
industries and other industries throughout the State of 
Morth C arolina. It pro•ides to these industries, full 
territor ial co•erage, door-to-doer ser•ice, sa■e-day or 
o•ernigh t sernce, aato■atic pickup and deliYery ser•ice,
transfer box ser•ice, special ser•ice and dedicated serYice,
auto■atic return on refused shii:aents, and i■■ediate
correcti on o'f ■isdeliYery.

4. By this present application Pony Jxpress proposes to 
take the serTice features pro•ided in its existing operation 
and offe r those featnres to the shipping public generally in 
the expedited transportation of a broader range of 
co■■odities for packages lass than 200 pounds. It will 
offer a broad seg■ent of the shipping public full 
territor ial serTice, door-to-door ser•ica, saae-day or 
oYernigh t  ser•ice, transfar box serTice, special or 
dedicated ser•ice, auto■atic return of refused shipaents, 
and iaaediate correction of ■isdeli•eries. 

5. Applicant is a vhollf
Industries which is in tarn 
Corporat ion. 

owned subsidiarr of Baker 
coatrolled bf Borg-larner 

6. Borg-Warner has assets in excess of $1.6 billion and
in 1978 had net earnings of o• er S173 ■illion. Baker 
Industries has assets in excess of 1194 ■illion and during 
1978 had net earuings of s1.9 ■illion. As of Juae 30, 1979, 
Pony !xpress had assets of $4.1 alllion and reftnue of $7.6 
aillion in 1978 increasing to $4. 5 ■illion for the first six 
■onths o f  1979 .

7. Ponr l!lxpress• re•enae is increasing on an auualized 
basis and funds are aYailable for the ezpansion of 
operations both fro■ Poor Express• reYeaue and fro■ Ua 
resources of the parent coapaaies. 

8. Pony l!lzprass presea.Ur laas 150 ••hicles used in
iatrastate co■aerce in lorth Caroliaa and would contiaue to 
use the saae tfpe of Yehicles for its expanded aut.aoritf. 
Pony !xpress pro•ides ser•ica coapletelr coYeria.g lorth 
Carolins vith a hub and spoke operation in aajor locations 
in linstou-Sale■, Raleigh, aud Cllarlotte, and additional 
operational centers in lshe•ille, Green•ille, JacksouTille, 
and lhiteYille, plus other satellite locatioas throughout 
the State. 
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9. Pony !x press presently e■ploys 260 e■ployees in lorth
carolins. 

10 . The lpplicant has sufficient Yehicl-, personnel, and 
facilities alreadr aTailable in lorth caroll11a to proYide 
the proposed sernce and it bas an existing route structure 
to proTide serTice. 

11. Pony Express is exF9rienced in proYiding 
tra nsportation sernca for s■all packages on an expedited 
basis. Pour !xpress, through its predecessors Financial 
Courier CorporatioD aiad laclloYia Courier, has proTided 
contract carrier serTice in lort h Carolina for ■anr years. 
Pony hpress, fn�her■ore, presently proTides ■otor carrier 
serTice in 13 states. 

12. Pony !xpress llas an existing Teh.icle safety and
mainteiaance prograa and it is co98red by iiasarance in full 
co■plb.nc:e with th• coe■ission 1 s requireaents. 

13. �rant of the present application for coaaon carrier
serTice would iaproTe Pony !xpress 1 oTerall efficiency, 
particularly in the area of fuel usage since Tehicles are 
presenUr operating at approxi■atelf 501 of capacity and 
Pony hpress has 35l of the freight of its fleet of Tehicles 
idle between 10:00 a.■• and 3:00 -p.a. each day. 

111. On all but its l ine haul ■oTe■ents, Pony !xpress
Tehiclas operate at approrlaately 501 capacity and, because 
of the nature o.f traffic under present authority, 351 of the 
fleet is idle for fiTe hoars eyery day. Pony !xpress, 
therefore, has tile Tellicle ca pacity to transport additional 
co■■odities and it has the route structure needed to proTide 
the Statewide serrlce needed by the public. 

15. Pony lxprass has a sop histicated, capable 
transpor tation serTice operating currenUy in lorth Carolina 
and llas .full ability both fro■ a financial and operational 
standpoi nt to operate the additional requested authority. 

16. Ia support of its application for co■■on carrier
authority, Ponr !xpress courier corporation offered 
testiaonr of ri.tnassas as to the need for expedited serTice 
tor general co■aodities fro■ Electrical lgaip■ent coapanr of 
laleigh, lorth Carolina; Tllreads, 0s1 of Gastonia, lorth 
carolint; Book and Co■panr �f linston-Sale■, lorth Carolina; 
Cardiac Paceaakers, Inc., ot Charlotte, llorth carolina; 
Bioaedical Reference Laboratories of Bnrlingtoa, lorth 
Caroliu; lil■ington Hospital ·supply Coapany of Wil■ington, 
lorth Carolina; Christian Brot�ers Wholesale Plovers of 
Winston-Sale■, lorth Carolina, and o f  Gri■esland, lorth 
Carolin.a; Fisher Sc ientific Coapany of laleigla, lorth 
Carolina; The Taterinarians Section of the !orth Carolina 
DiTision of Beaith SarTices; the c.c. Dixon Co■pany of 
llaleigh, lorth Carolina; Rollins lni■al Disease Diagnostic 
Laboratory in Raleigh, worth Carolina; Aaerican Zinser 
Corporation of Cbarlotte, lorth Carolina; Electric Supply 
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co■pany of rayetteYille. forth Carolina; case Blueprint and 
Supply co■ pany of Raleigh, Morth Carolina; CAY, Inc., of 
Winston-Sale■• lorth Carolina; Dr. John DaYenport, a 
Yetarinarian fro■ Shelby, Horth Carolina: the lorth Carolina 
fet erinary !edical Association located in Saith.field, lortb 
Carolina; Colorcratt Corporation of Raleigh. lil■ington, and 
KernersYille, lorth Carolina: Carolina Biological Supply 
Co■pany of Burlington, lorth Carolina; Granite Diagnostics 
co■paay of Burlington, lortb Carolina; Young-Phillips Sales 
C o■pany of Winston-Sal••• Jorth carolina; B offler Products 
of Chsrlotte, Horth Carolina; ud Cit y Optical Coapany of 
I il■ingt on, lorth carol.ina. 

17. The need for Pony !xpress• eerYice is not confined to
sel.ected co■ ■odities but coYecs a ·•ide range. 
RepresentatiYes of the public testified to a need for the 
transportation of electrical parts; threads; docu■ents and 
printouts; projectors, slide screens and slides; cardiac 
pace■akers; blood, seru■, tissue, and urine; ■edical 
supplies; flowers; ■edical laboratory supplies such as 
rea gents, ■edical lab tests, glassware, instru■ents and 
si■ilar ite■s; dead ui■al heads for testing; air 
conditioning and heating parts; a Di■al speci■ens for 
testing: textile ■achine parts; supplies for engineers, 
architects and surYeyors; professional. audio equip■ent; 
infor■at ion docu■ents and booklets; photographic fil.■; 
biological uterials, laboratory apparatus, glassware, 
■icroscopes and other ■aterials n-ded for biology classes; 
prepared ■icrobiological ■edia; printing supplies, fil■, 
che■icals, printin1 plates. papers and si■il.ar ■aterials 
used in the grapUc arts; ha.ir care prod 11ets; g lasses, 
fn■es, lens and other optical supplies. 

18. The public wi tnesses also shoved that Pony !xpress• 
serYice is n-ded throughout the S tate. litnesses ship or 
receiYe Yarious co■■odities fro■ Baleigb to the area between 
Greensboro and the coast; fro■ Gastonia to points throughout 
lorth Carolina; fro■ linston-Sale■ to a present ■a rket of 50 
locations and a potential ■arket of o"r 350 locations 
throughoa� the State; fro■ Charlotte to points throagbout 
the Stat e, in particular Winston-Sale■, Durha■, Chapel Bill, 
Baleigb, Charlotte, Wil■ington, lilson, and Bocky !ount: 
fro■ doctors• offices, hospita.ls, clinics, Yeterinarians• 

offices and other laboratories throughout the State; fro■ 
Winston-sale■ to an area as far vest as Hickory , as far 
south s s  Charlotte, as far north as the Yirginia line, and 
as far e ast as Bandle■an and Denton; fro■ Gri■esland to the 
part of forth Carolina east of li.nston-Sale■; fro■ Baleigh 
to Yirtually eYery town ia lortb Carolina; fro■ potentially 
any location in forth Carolina to Baleigh; fro■ Balaigb to 
custo■ars east of Raleigh bot as far vest as Durha■ and 
Greensboro; fro■ AsheYilla, Shelby, lorth lilkesboro, 
Bobbins, Bose Hill, ! denton, and !onroe to Raleigh; fro■ 
Charlotte to points taroughout lorth Carolina; fro■ 
Payettuille to custo■ers throughout the Sta te; fro■ 
Winston-sale■ to points throughout the State; fro■ Clinton 
to Raleigh; fro■ Shelby to Raleigh; fro■ S■ithfield to 
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Yeterina rians throughout the State, between Raleigh, 
Charlott e and PayetteYille; fro■ Burlington to points 
througho ut the State; fro■ iinston-Sale■ to such locations 
as Syl••• Cherokee, surphy, vaynes•ille, Bre•ard, 
BendersonYille, Elizabeth City, sorehead, and Vil■ington; 
and fro■ Charlotte to points throughout the State. 

19. Door-to-door serYice is needed by the shipping public 
as represented by the public witne!!Ses. 

20. Expedited, o•ernight, or sa■-day ser•ice is needed 
by ■any witnesses, particularly in e■ergency situations. 

21. Bftry wi tness spoke of a need for the transportation
of packages of less than 200 pounds but 1111ny particularly 
aoted the need for the transportation of packages weighing 
between 50 and 200 pounds. 

22. In response to these aeeds Pony Express will pro•ide
door-to- door serYice, sa■�day or o•ernight deliYeries as 
required , and ser•i=a for skip■ents up to two hundred pounds 
withou t any restriction on package size. 

23. There are presently no  carriers in Borth Carolina ■ho
proYide serYice for gaaeral co■aodities weighing 50 pounds 
to 200 pounds other than general freight carriers on less 
than carload lots, and this type of serYice has pro Yed 
unsatisfactory to a large seg■ent of the shipping public in 
Borth Carolina. 

24. The ser•ice of bus lines is not entirely satisfactory
for the transportation of packages. Bus co■panies do not 
proYide door-to-door sernce, thus, both shippers and 
receiYers ■nst go to the bas ter■inal to piclt up or deli•er 
sb.ip■ents and this is a burden for ■any ■e■bers of the 
public. rurther■ore, bus ter■inals are not anilable for 
sernce during ■any parts of the day or night. 

25. Purolator courier corporation's aataority in lorth
Carolina is li■ited to 50 pounds or less per package or 100 
pounds or less in the aggregate. 

26. Purolator Courier operates 50 Yehicles in the State
of lorth Carolina aad has statewide coYerage, bat does not 
pro•ide ser•ice to eYery place in lorth Carolina eYery day. 

27. Dnited
applicatio11. 
of ■ore tha11 
per day. 

Parcel Senice did not protest this 
Ute Purolator, UPS ca1111ot transport ship■e11ts 
100 pou11ds nor packages of ■ore than 50 pounds 

COICI.IJSIOI S 

1. Public co11Yen ience a11d 11ecessity require the ser•ice
proposea b y  Pony Express in addition to existing 
transportation ser•ice. 
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2. The grant of Pony Express' 
endanger of impair the operations 
contrary to the public interest. 

application 
of existing 

443 

will not 
carriers 

3. Pony Express is fit, willing, and able to provide the
proposed service. 

4. Pony Express is solvent and financially able to 
furnish adequate service on a continuing basis. 

5. The grant of the application will tend to promote the
interests of the public, the inherent advantage of highway 
�ransportation, and foster a coordinated statewide motor 
carrier service consistent with the policies. enumerated in 
G.S. 62-259. 

IT IS, THEREFORE, ORDERED AS FOLLOWS: 

1. That the application of Pony Express Courier 
Corporation for common carrier authority for transportation 
of Group 1 general commodities restricted against the 
transportation of shipments weighing in excess of 200 pounds 
and Group 21, Cash letters, commercial papers, documents and 
records, bank stationery, sales, payroll and other media, 
and business, institution and governmental records, 
statewide, be and it here is granted. 

2. That Pony Express Courier Corporation is hereby 
granted a common carrier certificate as set forth in Exhibit 
B attached hereto. 

3. That Pony Express Courier Corporation file with the 
Commission evidence of the required insurance, list of 
equipment, and otherwise comply with the rules and 
regulations of the Commission and institute operations under 
the authority herein acquired within sixty days from the 
date this Order becomes final. 

4. That unless Pony Express Courier Corporation complys
with the requirements set forth in the above paragraph and 
begins operations as authorized within a period of sixty 
days after this Order becomes final, unless such time is 
extended by the Commission upon written request, the 
operating authority granted herein will cease and determine. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 17th day of March 1980. 

(SEAL) 

DOCKET NO.T-1938 
SUB 1 

NORTH Carolina UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Pony Express Corporation 
P.O. Box 4313 
Atlanta, Georgia 30302 



444 

EXHIBIT B 
Authority 

TRUCKS 

Irregular Route Common Carrier 

Transportation of Group 1, General 
Commodities restricted against the 
transportation of shipments weighing 
in excess of 200 pounds and Group 
21, Cash letters, commercial papers, 
documents and records, bank 
stationery, sales, payroll and other 
media, and business, institutional 
and governmental records, statewide. 
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DOCKET NO. T-477, SUB 4 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 
Terminal Trucking Company, Inc., 
Application for Permanent Authority 

RECOMMENDED ORDER 
GRANTING APPLICATION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Room 61 7, Dobbs Building, 430 North Salisbury 
Street, Raleigh, North Carolina 27602, on 
November 27 and 28, 1979 

Hearing Examiner Carolyn D. Johnson 

For the Applicant: 

Edwin H, Ferguson, Jr., Attorney at Law, 115 
Union street, South, P.O. Box 1113, Concord, 
North Carolina 28025 

J. Ruf fin Baile y, Bailey, Dixon, Wooten, 
McDonald & Fountain, Attorneys at Law, P.O. 
Box 2246, Raleigh, North Carolina 27602 

For the Protestants: 

Thomas W. Steed, Jr., and Joseph Eason, 
Allen, Steed and Allen, P.A., Attorneys at 
Law, P.O. Box 2051, Raleigh, North Carolina 
27602 

JOHNSON, HEARING EXAMINER: 
September 21 , 1979, Terminal 
(Terminal Trucking), seeks to 
Certificate No. C-368 as follows: 

By application filed on 
Trucking Company, Inc. 

amend its Common Carrier 

The limitation "truckloads only" be removed on Common 
Carrier Certificate No. C-368 which provides authority 
for all points and places on and east of U.S. Highway 15. 
Applicant also requests to amend Certificate No. C-368 to 
reflect additional authority being sought as follows: To 
operate from all points and places in present authority 
to all points and places in Alamance, Orange, Person, 
Rockingham, Buncombe, and Henderson Counties and from 
Alamance, Orange, Person, Rockingham, Buncombe, and 
Henderson Counties to all points and places in the 
present authorization. 

Applicant also requested temporary or emergency authority to 
remove the limitation "truckloads only." 

On Septembe1 5, 1979, notice of the request for 
temporary authority was sent to all carriers and several 
telegrams and letters in support of the application were 
received by the Commission. The application was published 
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in the Commission's September 26, 1979, Calendar of Hearings 
and scheduled for hearing at the time and place above 
noted. 

On October 4, 1979, Joint protests to the application for 
temporary authority were filed by Estes Express Lines, 
Richmond, Virginia; Overnight Transportation Company, 
Richmond, Virginia; Ship per's Freight Lines, Inc., 
Salisbury, N o r t h  Carolina; Morven F r e i g h t  Lin e s ,  
Incorporated, Morven, North Carolina; M.M. Smith Storage 
Warehouse, Inc., Fayetteville, North Carolina; and EDMAC 
Trucking Company, Inc,, Fayetteville, North Carolina. 

On October 11, 1979, the Commission issued an Order 
assigning the matter of temporary authority for hearing at 
the time of the application for permanent authority. 

On November 5, 1979, the aforementioned companies filed 
Joint Protests a nd Motion for Intervention to the 
application for permanent authority which were allowed by 
the Commission's Order dated November 9, 1979. On 
November 16, 1979, Protest and Motion for Intervention to 
the permanent authority was filed by Blue Ridge Trucking 
Company, Asheville, North Carolina, and allowed by Order of 
November 21, 1979, 

The public hearing at which all parties were present and 
represented by counsel was conducted as scheduled. In its 
brief, the Applicant, Terminal Trucking Company, Inc., has 
stipulated that it is withdrawing that portion of the 
application seeking to operate to and from the Counties of 
Alamance, Orange, Person, Rockingham, Buncombe, and 
Henderson and narrows its request to the removal of the 
"truckload limitation" from that portion of its certificate 
which authorizes the transportation of general commodities 
between points and places on and east of U.S. Highway 15. 

The testimony 
witnesses for the 
protestants. 

at the hearing consisted of 
Applicant and three witnesses 

APPLICANT'S EVIDENCE 

some 
for 

1 8 
the 

C .E, ISENHOUR, !!.!!.·, Vice President of Terminal Trucking 
Company, Inc., testified that his Company purchased in 1971 
that portion of the certific ate which authorizes the 
transportation of general commodities between points and 
places on and east of U.S. Highway 15 from Vernon Aycock 
and, to the time of the purchase, his Company was led to 
believe that there had been no interpr etation by the 
Commission with respect to "truckloads only" as was 
incorporated in that certificate which would limit them from 
transportation of less than truckload (LTL) shipments so 
long as they were accumulated in a truckload and without any 
restriction with respect to number of consignments on a 
truckload. He further testified that his Company had 
operated continuously since 1971 with that understanding and 
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had been frequently inspected by the Commission's inspectors 
and no one had ever mentioned any concern over this 
interpretation until the events that led to the filing of 
this application. 

DWIGHT W. QUINN testified that he is the Representative 
in the North Carolina General Assembly for Cabarrus and 
Union Counties and has been for 29 years. He is familiar 
with the operators of Terminal Trucking and he knows them to 
be of good character, good reputation, and good business men 
w hose operations are important to the economy around 
Concord. 

PAUL PERRY testified that he is Vice President of Perry 
Brothers Tire Service which has its principal office in 
Sanford and other offices in Dunn, Smithfield, Oxford, 
Aberdeen, and Rockingham. The company is primarily in the 
retail tire business distributing all lines of Goodyear 
tires with an annual volume in excess of $5 million. The 
company needs to transport the tires out of the Goodyear 
distribution center in Charlotte to the various stores of 
the company with at least one shipment coming into one of 
the stores every day during the week. Terminal Trucking has 
handled this transportation for the past six or eight months 
and has provided prompt overnight service. He believes that 
his company needs the continued operations of Terminal 
Trucking over and above the transportation service presently 
available to it from other carriers including the ability of 
Terminal Trucking to haul LTL traffic. He has experienced 
delay from other carriers, including some of the 
Protestants, in deliveries to Oxford, Henderson, and 
Smithfield. 

On cross-examination Mr. Perry testified that of the 
approximately seven or eight shipments per week handled for 
his company by Terminal Trucking during the months of 
October and November 1979, the majority of them would be LTL 
shipments. 

MORRIS DIXON testified that he is Supervisor of 
Shipping andReceiving and Warehouse Manager of Uniroyal 
Chemical and Gas Company with its principal North Carolina 
office in Gaston, North Carolina. The company manufactures 
various chemicals and plastic materials including herbicides 
for use on tobacco and soy beans. He has used the services 
of Terminal Trucking over the past six years for 
transportation into the 75-mile radius of Concord and the 
territory on and east of U.S. Highway 15 for both truckload 
and LTL shipments. Normally, next-day or same-day delivery 
is needed and Terminal Trucking has provided prompt and 
adequate service. He has experienced some problems with 
late deliveries in the past from other carriers. It would 
be beneficial to the company if the restriction of the 
truckload limitation into the eastern territory were 
eliminated. 
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On cross-examination Mr. Dixon testified that he is at 
the present time using Terminal Trucking for both truckload 
and LTL shipments to points east of U.S. Highway 15. His 
company has not used any carrier other than Terminal 
Trucking for intrastate shipments in North Carolina for six 
years. He knows of approximately 12 common carriers that 
have the authority to handle the type of transportation that 
is now being handled for his company by Terminal Trucking. 

LESTER LEE CRUSE testified that he is a Purchasing 
Agent for Texfilndustries located in Kinston, North 
Carolina. He is responsible for purchasing and arranging 
transportation of raw goods such as dyes and chemicals 
coming into his company's p l a n t s  in Kinston a n d  
F a yettevi l l e. Terminal Trucking h a s  h a nd l e d  t h e  
transportation of these goods out of the Charlotte and 
Concord areas into Kinston for three or four years. 
Next-day delivery is necessary, and he has been unable to 
obtain such service from other common carriers since 
Standard Trucking Company eliminated its Kinston terminal. 
His company has experienced shipment delays when using 
Overnite and Estes but has recently used Shipper's Freight 
Lines and found their service satisfactory. 

On cross-examination Mr. Cruse testified that on 
occasions he had used Terminal Trucking for LTL shipments 
out of Charlotte into Kinston. Although Shipper's Freight 
Lines is able to give his company overnight service, he 
prefers to continue to use Terminal Trucking. 

ROBERT JERMAN testified that he is responsible for the 
truck tire sales business of the Charlotte-based Guarrard 
Tire Company, Incorporated, wholesale and retail dealer of 
truck and passenger tires. He has experienced some 
difficulty in securing second- or third-day delivery of LTL 
tire shipments into the eastern part of the State around 
Wilmington and Holly Ridge. He has not used Terminal 
Trucking but supports the removal of the truckload 
limitation on its authority for the area east of U.S. 
Highway 15. 

On cross-examination Mr. Jerman stated that he was 
testifying with respect only to the sales which he made and 
in which he arranges the transporation. Common carriers are 
utilized only when the weight is not suf ficient to justify 
use of the company's own trucks. He knows that there are 
eight or 10 common carriers that serve the Wilmington and 
Holly Ridge area, but he has used only Estes for that 
service. His company dealt with Terminal Trucking for years 
in the sale of tires for its equipment. 

NORMAN PLOTT testified that he is employed by the 
Concord Warehousing Division of Land-Scott-Arland Fabrics 
located in Concord which is about 1 1/2 miles from the 
terminal facilities of Terminal Trucking. His company has 
used Terminal Trucking as well as Overnite Transportation 
Company for intrastate shipments in North Carolina. He had 
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good experience with Terminal Trucking but has experienced 
some delays in pickup and delivery by Overnite. 

On cross-examination Mr . Plott testified that hi s 
company had used Terminal Trucking for six or seven years 
for both truckload and LTL shipments to points throughout 
the State. In November 1979 Terminal Trucking handled 
approximately 12 to 15 shipments east of U.S. Highway 15 
most of which were LTL shipments. Terminal Trucking handled 
about 20 or 25 LTL shipments to that area in October 1 979. 
All intrastate outbound shipments from Concord of drapery 
materials are handled by common carrier with Terminal 
Trucking handling most of the transportration to the points 
on and east of U.S. Highway 15 and points within the 75-
mile radius of Concord. 

CHARLES COLE testified that he is Terminal Manager of 
Dry-Cole Chemicals, Incorporated, a manufacturer of liquid 
latex for carpet and upholstery material, located in 
Concord. He desires to use the services of Terminal 
Trucking for early morning delivery of drums of chemicals 
into Roxboro and also for small LTL shipments into eastern 
North Carolina. His primary problem is that in the 
wintertime he needs a carrier who will provide protection 
from freezing and Terminal Trucking has been able to do this 
in the past. 

On cross-examination Mr. Cole stated that equipment 
necessary to keep his product from freezing was a heater 
that could be installed in a regular type van. Terminal 
Trucking presently transports truckload shipments into 
Kings Mountain and Tarboro. Other than shipments into 
Tarboro there has been very little need for shipments east 
of U. S. Highway 15. Approximately three or four weeks 
prior to the hearing Terminal Trucking had made a shipment 
into Roxboro when one of the company's tractors broke down. 

FRANK C ALLAHAN testified that he is in charge of 
shipping and receiving for Lumberton Dyeing and Finishing 
Corporation which is located in Lumberton. His company 
receives all types of knit goods which it dyes and finishes 
and ships back to its customers. Terminal Trucking is now 
handling intrastate shipments out of Lumberton in the 
75-mile radius of Concord and to points on and east of U.S. 
Highway 15. The only specific need for transportation 
testified to by the witness was for shipments out of

Lumberton into Charlotte. These are now being handled by 
Terminal Trucking and are shipments that run from 7,500 
pounds to 10,000 pounds. The company has utilized no other 
carrier for this service. He desires to have Terminal 
Trucking continue handling LTL shipments. 

On cross-examination Mr. Callahan testified that the 
Lumberton-Charlotte shipments consisted of two shipments a 
w eek to Lida Manufacturing Company which his company 
acquired as a new customer in September 1979. Most of the 
shipments are large shipments of 7,500 pounds to 10,000 
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pounds. There would seldom be a need to ship a small load. 
The selection of Terminal Trucking as the shipper is made by 
Lida Manufacturing Company. 

JACK HARDEE testified that he is President of Hardee's 
Tir-;-Center, Incorporated, a retail and wholesale 
distributor of tires, located in Lumberton. His company 
receives its tires from Charlotte and needs overnight 
service on such shipments which range anywhere from one tire 
to 500 tires. Until about a month prior to the hearing, 
Terminal Trucking handled this transportation. But he was 
advised by Terminal Trucking at that time that they could no 
longer handle the shipments. He has used Dixie, which has 
given him good service since that time but not as good 
service as Terminal Trucking. 

On cross-examination Hr. Hardee stated that he had used 
Terminal Trucking for approximately 2 l/2 years. 

JAHES SCOTT testified that he drives a tractor-trailer 
for Temporary Fabrics in Lumberton, North Carolina, and was 
asked to come to the hearing in place of the shipping clerk 
and two or three others who could not come. He stated he 
was not familiar with the transportation problems of the 
company. 

!.·�· S LOOP testified that he is Traf fic Manager of 
Mineral Research and Development Corporation, a manufacturer 
of industrial and agricultural chemicals, located in 
Harrisburg, North Carolina. The majority of the company's 
freight is liquid bulk commodities, but they do have some 
bag material and drums. The company handles its truckload 
traffic by private carrier and uses common carriers for the 
LTL shipments. It used Terminal Trucking to handle about 
25J of this transportation, primarily to Salisbury, 
Charlotte, Gastonia, and Honroe. At the present time, his 
company does not have any need for service into the western 
part of the State beyond the 75-mile radius of Concord. 

On cross-examination Hr. Sloop testified that with 
respect to shipments within the 75-mile radius of Concord 
there was no need for any type of transportation that it 
could not now receive from Terminal Trucking. 

LARRY FREEHAN testified that he is President of Elite 
Knit,Incorporated, a commissioned knitter of double knits, 
located in Lumberton. His company transports both 
truckload and LTL shipments of knitted goods to finishers 
located throughout the State. It has used the services of 
Terminal Trucking and found them to be excellent. It has 
also used Overnite, Thurston, and Spartan and found that 
their services meet its needs, but not as well as Terminal 
Trucking. He supports the removal of the truckload 
restriction from the authority of Terminal Trucking east of 
U.S. Highway 15. 
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On cross-examination Mr. Freeman testified that at the 
pr esent time all of his transportation is handled by 
customer-owned trucks. In prior years Terminal Trucking 
handled about 5OJ of the common carriage transportation out 
of his plant with approximately 25J of the shipments being 
LTL. Most of these shipments were to Charlotte, Concord, 
and Randleman. He was not aware of shipments to other 
points during the three years in which the company had been 
in business. 

MONROE WILLIAM S  testified that he is General Manager of 
Fine Knits, Incorporated, a commissioned knitter, located in 
Lumberton. His company uses Terminal Trucking, Shipper's, 
Estes, EDMAC, Overnite, and Thurston. It has used 
Terminal Trucking for about 18 months and finds that none 
of the other companies can compare with it. His company 
receives inbound shipments from Ashevi lle, Shelby, 
Greensboro, and Charlotte and some from the eastern part of 
the State. It has experienced some difficulty with inbound 
shipments from the western part of the State including 
difficulties in having carriers load during the company's 
normal eight-hour loading period from 8:00 a.m. to 4:00 p.m. 
On outbound shipments Terminal Trucking has been able to 
meet his company's requirements while other common carriers 
have not. He supports the removal of the truckload 
restriction on Terminal Trucking's authority. 

On cross-examination Mr. Williams testified that 
Terminal Trucking handled inbound shipments form points 
around the Charlotte area. Approximately 35J of the 
outbound shipments is handled by the customer's private 
carriage, and of the remaining transportation which is 
handled by common carrier about 10J of the time the customer 
designated the carrier. Terminal Trucking handled from 25J 
to 50J of the outbound common carriage. The company is 
making some LTL shipments by Shipper's and Dixie but not by 
Terminal Trucking. 

QUINTON ALLEN testified that he is with Comanche 
Pottery, Incorporated, a manufacturer of clay pottery, 
located in Lumberton. His company does not presently use 
common carriage for intrastate transportation but ships its 
product by rail, company-owned truck, and customer private 
carriage. He would like to get out of the trucking business 
and utilize common carriage for shipments from Lumberton to 
points in North Carolina. He is familiar with Terminal 
Trucking and feels that it could meet his transportation 
needs if the truckload limitation were removed and the 
additional geographical authority were granted. 

On cross-examination Mr. 
talked with various trucking 
times, and routes, but that 
carriers in North Carolina. 

Allen testified that he had 
firms about their rates, pickup 
he is presently using no common 

IKE FAUST testified that he is the Owner and Manager of 
Deniiiar Public Warehouse, a bonded public warehouse for 
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various types of goods, located in Concord. He has used 
Terminal Trucking almost exclusively in picking up 
commmodities to bring into the warehouse and taking 
commodities out of the warehouse. This transportation 
consists of both truckload and LTL shipments. He is quite 
satisfied with Terminal Trucking's services. 

On cross-examination Mr. Faust stated that he had not 
investigated other common carriers that might handle his 
shipments out of Concord, that the service of Terminal 
Trucking has been exceptjonal, and that he sees no reason to 
use any other service. 

LEONARD M. THOMPSON, JR., testified that he is 
President and Managing Director of Laura Len, Inc., a 
manufacturer of men's, ladies' and children's shirts, with 
three plants in Concord. On inbound shipments approximately 
50J is handled by common carriage and on outbound shipments 
approximately �OJ is handled by common carriage. At the 
present time, his company primarily uses Terminal Trucking 
and Fredrickson for its outbound common carrier shipments 
and is satisfied with their service. In other cases the 
customer designates the carrier. He has found the service 
of Terminal Trucking within the radius of 75 miles of 
Concord to be very satisfactory and desires to utilize this 
service into points east of u. s. Highway 15. Except for 
Terminal Trucking and Fredricks on, his company has 
experienced difficulty in securing dependable pickup and 
delivery of its products. The company does not presently 
need to go into the Counties of Orange, Alamance, Person, 
Rockingham, Buncombe, and Henderson. Most of the shipments 
into the eastern part of North Carolina are LTL. 

On cross-examination Mr. 
shipments to the eastern part 
t hree weeks . His standard 

Thompson stated that he had 
of the State once every two or 

packaged unit consists of 
approximately 3,000 pounds and 
feet. 

average close to 500 cubic 

C.E. ISENHOUR, JR., upon resuming the stand, identified 
an aeronautical chart of North Carolina upon which was drawn 
a 75-mile radius from Concord, North Carolina, and the line 
of U. S. Highway 15. He pointed out that the two lines meet 
just above Sanford, leaving a triangular area constituting a 
portion of Alamance and Rockingham Counties. He explained 
the problems involved in not being able to operate through 
this triangular area and being able to operate in only 
portions of Alamance and Rockingham Counties. He also 
pointed out that under his radial authority he would be able 
to handle Sanford and its commercial zone. To the west, the 
only two counties in which he is seeking authority beyond 
his company's radial authority, are Henderson and Buncombe. 

Mr. Isenhour further testified it was his understanding 
since acquisition of the authority on and east of U. S. 
Highway 15 that his company could accumulate truckloads of 
traffic in this authority and tack it to his radial 
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authority. His company operated this way from the date of 
acquisition until talking recently with I. H. Hinton of the 
Utilities Commission. He has never received any cease and 
desist Order from the Commission concerning any operation of 
LTL shipments within this territory. The authority was 
initially granted to Vernon Aycock in November 1949. Mr. 
Isenhour testified that when Terminal Trucking acquired 
authority from Mr. Aycock, he had no understanding as to 
restrictions on the number of shipments which could be 
included in a truckload. No one from the Commission ever 
warned him that there was an excessive number of shipments 
on any truckload and the fact that there was a definition of 
"truckload" adopted in 1951 had not been called to his 
attention. Nor had he been informed that the limitation of 
10,000 pounds or 500 cubic feet on one bill of laden from no 
more than one consignor to no more than four consignees 
applied to his authority. If this definition of "truckload" 
were applied to the Terminal Trucking authority, it would 
decrease business 50J or more, require that personnel be 
laid off, and idle 40J to 50J of the equipment. 

Hr. Isenhour further testified that the small radial 
circle around Concord on the aeronautical map from which the 
75-mile radius was measured had a two-mile radius. This was
the shortest distance from the center of town to the city
limit. The list of equipment filed with the application in
this docket reflected the Company's 1978 report and there
probably is more equipment now. The financial statement
attached to the application is a copy of the financial
statement on file with the Commission for the year end ea 
December 1978, and the financial condition of the company
has improved since that time. Terminal Trucking files with
the Commission its financial statements, equipment list, and
tariffs which are filed through the Motor Carriers Tariff
Association of Greensboro. It presently has in force and
effect the insurance required by the Commission. Terminal
Trucking has never received any citation for any deficiency
from the North Carolina Utilities Commission.

In filing the application for temporary authority it was 

the understanding of Terminal Trucking that as long as there 
was in fact a truckload the number of consignments on the 
truck bill of lading was not restricted. That has been the 
Company's understanding through the years and the purpose of 
the temporary authority was to maintain the status quo until 
the permanent authority application could be considered, 

On cross-examination Hr. Isenhour stated that at the time 

of the acquisition of the authority on and east of U.S. 
Highway 15, in 1971 his father was active in operations of 
the Company and that he was still active in the Company for 
an hour a day. He stated that the interpretation of 
"truckload" followed by Terminal Trucking was a truck full 
from the front to the back or within two or three feet. 
This 11 .erpretation is not based on any weight or volume 
considerations, but simply that the truck was full. 
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The witness stated that he had become involved in the 
management of the Company about eight or nine years ago. He 
had not made any study or review of the rules and 
regulations of the Commission with respect to the definition 
of a truckload. The first time he recalls reading such a 
rule was around September 20, 1979, after Mr. Hinton told 
him he could not continue operating the way that he was 
operating. He is aware that in October 1973 an application 
was filed with the Commission concerning the truckload 
limitation but that he was not personally involved in that 
application and does not know its purpose. 

His company does business with Best Way Express (Best 
W ay), an exempt carrier hauling intracity traf fic in 
Lumberton. Terminal Trucking has a lease arrangement with 
Best Way entered into about two or three years ago, which is 
on file with the Commission. Best Way's equipment is leased 
to Terminal Trucking when it operates outside of Lumberton 
in the 75-mile radius from Concord or the territory on and 
east of U.S. Highway 15. 

Mr. Isenhour further explained the establishment of the 
75-mile radial authority from Concord as shown on his map 
exhibit, pointing out that the 75 miles was measured from 
the two-mile circle and from the center point of the 2-mile 
circle it would be 77 miles to the outside of the larger 
circe. The map was drawn approximately two months ago and 
prior to that time his Company had used an Esso road map for 
determining the scope of its radial authority. 

Mr. Is enhour stated that his Company leased five 
tractor-trailer units from Best Way for use in its general 
operations and that the leased equipment would be used in 
the proposed service, if granted. Best Way is paid 90J of 
the freight charge for leasing the equipment. Prior to the 
morning of November 28, 1979, he had not read all the rules 
o f  the Commission with respect to leasing equipment.
Terminal Trucking has filed an annual report showing the 
leased equipment, but has not made the monthly reports 
required by Commission Rule R2-7, Until about three months 
ago the freight bills on the leased operations were
designated in the name of Best Way Express as agent for 
Terminal Trucking. Three months ago he was advised by Mr.
Hinton that these freight bills could only show Terminal 
Trucking and not Best Way and since that time they only 
designate Terminal Trucking. Prior to talking with Mr. 
Hinton, he had not read all the rules and regulations of the 
Commission concerning leased equipment except those
requiring the copies of lease to be in the tractor, the
Terminal Trucking decal to be placed on the leased
equipment, and the drivers' physicals. 

The witness testified that despite inspections by the 
Utilities Commission he had never received any orders to 
cease and desist from any type of operations in Terminal 
Trucking's Concord office. His Company has conducted 
operations to points outside the 75-mile radial authority or 
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outside the U .s. Highway 15 east authority over the last 
three years. This type of operation occurs when his company 
has a drop off at Hickory or Morganton and head load going 
to Asheville, the Company would deliver the head load to 
Asheville rather than return it to the customer. During the 
past three years his Company has made approximately 20 
shipments outside the geographical scope of its operating 
authority. Approximately three months ago he received a 
letter from the Commission as a result of an investigation 
by the Commission with respect to these shipments. The 
letter was from Hr. Hinton and dated August 23, 1979. After 
receiving the letter, his Company occasionally operated 
outside of its geographical territory, but he cannot recall 
the number of shipments or the destination points. For the 
convenience of customers, the Company has occasionally 
hauled shipments outside its territorial authority after 
filing this application. Hr. Isenhour testified that he had 
also received a copy of a letter from the Commission 
addressed to MacArthur Jones, President of Best Way Express, 
which listed shipments conducted by Terminal Trucking under 
its lease operations with Best Way outside of its operating 
authority. He did not know whether occasional shipments 
outside of the authority are made under the lease 
agreement. Hr. Isenhour further testified that since being 
advised in September by Hr. Hinton that his definition of 
"truckload" was not in conformity with the rules and 
regulations of the Commission he continued to handle LTL 
shipments up until the protest was filed on October 1. 
After talking with Mr. Hinton, he had an idea that he was in 
trouble and began cutting back on these shipments. His 
Company has occasionally handled LTL shipments since 
October 1 for the customers· convenience. He does not know 
how many such shipments have been hauled. He did 
communicate with his shippers and tell them he could no 
longer handle LTL in that area, but some of them continued 
to make LTL shipments. 

On redirect examination Mr. Isenhour stated that he 
filed his application for temporary authority to remove the 
truckload limitation the day after talking with Mr. Hinton. 
His Company had been investigated by an inspector from time 
to time but his erroneous interpretation of truckloads had 
never been called to his attention. His Company had 
operated consistently with the understanding which resulted 
from discussion with Mr. Hughes at the time the authority 
was bought. He did not have any legal advice at the time 
the lease arrangement was established with Best Way, but has 
since sought legal counsel to determine the way to conform 
that operation to the requirements of the Commission. He 
stated that it would have been impossible to have completely 
ceased LTL shipments east of U.S. Highway 15 since the 
application and that he was seeking temporary authority to 
continue that operation until a final determination of his 
application to remove the "Truckload Only" restriction. 
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PROTESTANT'S EVIDENCE 

DANIEL BABB testified that he is Assistant Traffic 
Manager ofEstes Express Lines (Estes), one of the 
Protestants to the application. He identified as Estes 
Exhibit No. 1 a copy of Comon Carrier Certificate No. C-59 
reflecting the scope of the operating authority of Estes in 
North Carolina which encompas ses the whole territory 
involved in this docket. He identified as Estes Exhibit 
No. 2 a list of terminals, equipment, and personnel of his 
company as of April 21, 1979, and pointed out that Estes has 
14 terminals in the State. The revenues for common carrier 
operations of Estes for the year ended December 31, 1978, 
derived from intrastate traffic was $7,806,506 as shown on 
Exhibit No. 3 identified by Mr. Babb, He identified as 
Estes Exhibit No. 4 a printed brochure showing points served 
by Estes within North Carolina which included Concord, 
Lumberton, and Charlotte. The company has a terminal at 
Charlotte. Estes is actively engaged in common carrier 
operations of general commodities in North Carolina for 
both truckload and LTL shipments to all points within its 
operating authority. Mr. Babb had heard the testimony of 
the shipper witnesses supporting the application with the 
exception of a brief period after lunch on the first day of 
the hearing and stated that Estes could conduct all the 
transportation activities, both truckload and LTL, described 
by the witnesses. He is familiar with the definition of the 
term "truckload" under the rules and regulations of the 
Commission. In his North Carolina experience there .has been 
no problem in dealing with shippers or other carriers 
knowing the definition of the term "truckload." Estes has 
equipment available which could handle additional North 
Carolina intrastate common carrier transportation. The 
company is in a position to move equipment into other areas 
where it might be needed by the shipping public and is 
ready, willing, and able to provide additional service. It 
provides regular service into and out of Lumberton, Concord, 
and Charlotte. Except for the two Counties of Buncombe and 
Henderson west of U. S. Highway 21, Mr. Babb heard no 
testimony of any transportation need that would not be 
within the scope of the authority of his company and that 
his company could not handle. 

On cross-examination Mr. Babb testified that Estes has 
both regular route and irregular route author! ty with the 
irregular authority being generally east of U. S. Highway 
21. His company covers all of North Carolina east of that 
line and has shown a substantial growth each year. He was 
not familiar with the incident of a delayed shipment of 
tires testified to by witness Hardee. Estes does not claim 
to handle next-morning delivery to all of its points, but 
attempts to provide the best service possible. He cannot 
say whether the increase in growth of Estes reflects a 
substantial increase in public demand for transportation. 
It could reflect increased rates, but he does not have 
specific figures to show the comparison between increased 
revenues and rates. Nor did he have specific figures as to 
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increase in tonnage handled by his company in North Carolina 
intrastate transportation for the prior year. He has never 
testified before the Commission that there was a shortcoming 
in the service of his company or that his company could not 
meet all of the public demand for services. 

JOHN J. HENNESSEY testified that he is employed in 
traffic analysis by Overnite Transportation Company, one of 
the Protestants. Overnite has both regular and irregular 
general commodity authority in North Carolina which covers 
all of the authority now held by Terminal Trucking and 
the expanded authority which it is seeking in the hearing. 
He identified as Overnite Exhibit No. 1 an exhibit showing 
the terminals, equipment, and points served by Overni te 
within the State. Inclu ded in the points serv ed are 
Charlotte, Concord, Lumberton, and Asheville. His company 
is actively operating in the transportation of general 
commodities between those points and other points in the 
State. Overnite has terminals in Rocky Mount, Kinston, 
Wilmington, Charlotte, Raleigh-Durham, Greensboro, Hickory, 
and Asheville. Operations are geared to provide service 
from one terminal to the other within eight hours. Overnite 
h as 187 city and peddle tractors, 948 ov er-the-road 
trailers, and 183 road tractors in North Carolina, and can 
move this equipment, if needed, from one point to another. 
The company is authorized to engage and is actively engaged 
in transportation of both truckload and LTL shipments in 
North Carolina including service to Lumberton, Concord, 
Charlotte, and Asheville. Mr. Hennessey did not hear any 
testimony stating needs that are outside the scope of the 
operating authority of his company or which his company 
could not provide, except that it would not provide heated 
service on LTL shipments. Overnite does have equipment that 
could provide refrigerated or heated service on truckload 
shipments. Overnite has a "trailer control" in order to 
keep its equipment in North Carolina fully utilized. If 
there were an additional demand for service at a particular 
area the Company would provide equipment for that need. His 
company is ready, willing, and able to provide common 
carrier service ·in general commodities to the shippers 
testifying in the hearing and other shippers. 

On cross-examination Mr. Hennessey testified that he did 
not know how many of the 7,507 total pieces of equipment in 
the total system operation of Overnite was licensed to 
handle intrastate freight in North Carolina. He testified 
that his company could provide truckload service between 
its terminals in Asheville and Wilmington within eight 
hours. This does not include time for pickup and delivery 
of LTL freight. Overni te does experience delays from time 
to time due to breakdowns and weather. His company could 
not provide heated equipment for two drums of chemicals, but 
could do so for a truckload. 

ROBERT L. BARE testified that he is Vice President and 
General Managerof the Protestant Shipper's Freight Lines. 
Shipper's Freight Lines has authority under Common Carrier 
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Certificate No. C-62 between points and places in 28 
specific counties in North Carolina and from those 
counties, to all points in North Carolina and return from 
all points in North Carolina to the 28 specific counties. 
The geographical area of his company's authority covers 
the scope of the geographical area of Terminal Trucking's 
present authority and the additional authority which it is 
seeking. His company is actively engaged in the 
transportation of general commodities for both truckload 
and LTL shipments in North Carolina. It has terminals in 
Charlotte and Fayetteville and has purchased property for a 
terminal in Concord. The company operates 53 trailers, 26 
tractors, and two straight trucks which are based at the two 
terminal locations. Hr. Bare testified that he did not hear 
any testimony requiring transportation service which his 
company would not be able to provide. Shipper's Freight 
Lines began operations two years and nine months ago and has 
actively solicited business during that time, including that 
of most of the supporting witnesses in the case. His 
company served Perry Brothers Tire Company and was able to 
give next-day service to the stores in Henderson, Oxford, 
Smithfield, and Aberdeen. It is not now handling any 
shipments for the company. It has also solicited Texfi 
Industries in Kinston and has made service available to the 
other shipper witnesses in the Concord and Lumberton areas 
who testified in the proceeding, except two or three from 
Concord. Shipper's Freight Lines has the financial ability 
to provide additional common carrier service for shippers in 
those areas and is ready, willing, and able to provide such 
service as needed. 

On cross-examination Hr. Bare testified that under his 
authority he can pick up from any point in the State, and 
transport back to the specific 28 counties, and can deliver 
out of the specific 28 counties back into other counties. 
His company can pick up and deliver in any county outside 
of the 28-county area as long as the shipment is gatewayed 
into the 28-county area. His company does not solicit or 
handle traffic between all points and places in the State 
outside of the 28-county area. Of the 53 trailers available 
for use by the company, it owns approximately 20 and the 
others are under permanent lease with agreement to buy. The 
first year Shipper's Freight Lines was in business its 
revenues amounted to $468,000 and the second year, 
$858,000. This growth has resulted from hard work and 
solicitation of customers, and he cannot say that it 
reflects a tremendous demand for service in North Carolina. 
He is anticipating a substantial increase in revenues in 
1979, hopefully exceeding $1 million, but that does not in 
his opinion show a growing demand or need for transportation 
services during that period. The business of Shipper's 
Freight Lines, Inc., has been built up through hard work and 
good service. He knows that North Carolina is growing but 
has no figures as to the economic growth in the State. The 
fact that his company has a terrific business in the area 
from Greensboro to Asheville in competition with Fredrickson 
does not necessarily depend upon an increase and growing 
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demand from the public in that area. All of the business 
that his company has today is not new business but he has 
taken some away from other carriers including Fredrickson, 
Standard, Dixie, Terminal Trucking, and Estes. There has 
been an increase in tonnage and in rates in North Carolina. 
The increased rates did not account for all of the growth. 
Since starting the business, his company has doubled the 
number of trailers. 

CHARLIE F. FINLEY, whose written statement was allowed 
into evidence as if orally given, testified that he is the 
Traffic Manager for Fredrickson Motor Express Corporation 
which holds Common Carrier Certificate No. C-1 issued by 
this Commission authorizing it to operate as a motor common 
carrier of general commmodi ties, both LTL and truckload, 
throughout the geographical area covered by the application 
of Terminal Trucking Company, Inc. Fredrickson operates a 
fleet of 199 tractors, 478 trailers, and 115 straight trucks 
and is in a position to obtain additional equipment if 
needed. The company maintains nine terminals in North 
Carolina which are strategically located over Piedmont and 
Western North Carolina at Asheville, Bryson City, 
Charlotte, Greensboro, Hickory, Kings Mountain, Marion, 
Statesvi lle, and Winston-Salem. Fredrickson is not 
presently utilizing its equipment and facilities to full 
capacity and needs additional traffic. 

Based on the testimony of the witnesses, the 
introduced into evidence, and the entire record 
proceeding, the Hearing Examiner makes the following 

FINDINGS OF FACT 

exhibits 
in this 

1. The Applicant, 
holds Common Carrier 
Commission as follows: 

Terminal Trucking Company, Inc., now 
Certificate No. 368 issued by this 

Transportation of general commodities, except those 
requiring special equipment, over irregular routes 
between points and places within a radius o f  
seventy-five (75) miles o f  Concord. 

Transportation of general commodities, except those 
requiring special equipment and except explosives and 
other dangerous articles and tobacco in baskets and 
sheets moving from warehouse to warehouse for resale 
whether within a single city or to another ci ty, 
between points and places on and east of U. S. 
Highway 15, 

LIMITATION: Truck Loads Only. 

2, By this application Terminal Trucking Company, Inc., 
is seeking to amend its existing authority to remove the 
"t r u c k l o a d s only" limita tion a n d  t o  in crease the 
geographical scope of the authority as follows: 
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To operate from all points and places in Present 
Authority to all points and places in Alamance, Orange, 
Person, Rockingham, Buncombe, and Henderson Counties; 
and from Alamance, Orange, Person, Rockingham, 
Buncombe, and Henderson Counties to all points and 
places in Present Authorization. 

3. The Applicant, in the Brief of its attorneys,
requests the elimination from the application that portion 
seeking authority into additional named counties. The only 
part of the application remaining is the request that the 
"truckload only" limitation be removed on Common Carrier 
Certificate No. C-368 which provides authority between all 
points and places on and east of U.S. Highway 15. 

4. That portion of the present operating authority of 

Terminal Trucking Company, Inc., authorizing it to operate 
between points and places on and east of U.S. Highway 15 and 
to which the "truckloads only" limitation applies was 
acquired in 1971 by purchase from Vernon S. Aycock approved 
by this Commission by Order issued in Docket No. T-477, 
Sub 2. The operating authority of Vernon S. Aycock had been 
acquired in 1949 under the "grandfather" provisions of the 
North Carolina Truck Act of 1947 by Order issued by this 
Commission in Docket No. T-20. The original authority also 
contained a limitation as to truckloads only. 

5. The term "truckload" is defined in Rule R2-31 of
this Commission as follows: 

Rule R2-31. Truckload defined. - A truckload shall 

be construed to mean and be limited to a consignment 
moving, on one bill of lading, from one consignor, at 
one origin, to not more than four ( 4) consignees, 
provided that the aggregate weight of such consignment 
shall be no less than 10,000 pounds or occupy a minimum 
of 500 cubic feet content. 

This definition was added to the Rules and Regulations for 
the Administration and Enforcement of the North Carolina 

Truck Act by Supplement No. 1 to General Order No. 4066-A, 
issued by this Commission effective July 1, 1951. 

6. The Commission inspectors from time to time visited 
and inspected the operation of the Applicant, and at no time 
until August or September 1979 was any concern expressed as 
to the LTL transportation being performed in the area on and 
east of U.S. Highway 15. 

7. The public has had available to it service from the 
Applicant for LTL as well as truckload traffic between 
points and places on and east of U.S. Highway 15 since 1971 
and from points and places within that territory into the 
area within the radius of 75 miles of Concord, North 
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Carolina. Since 1971 these shippers have utilized this 
service and found the same to be satisfactory. 

8. The witnesses for the Protestants failed to show
that the operation of the Applicant caused them to lose 
business, nor did they show that they will be injured by the 

granting of the relief sought by the Applicant. 

9. Questions have arisen with respect to the compliance
with the rules and regulations concerning the lease of 
equipment, the form of the lease, and the operation 
thereunder. 

1 0. 
territory 
support a 
denial of 

The Applicant has occasionally violated 
of its authority, but the evidence does 
finding of violations sufficient to warrant 

this application. 

the 
not 
the 

11. That a granting of this application is in 
furtherance of the public convenience and necessity, will 

serve real and substantial needs of shippers, and will, 
while serving such needs, not be unduly harmful to existing 
carriers. 

CONCLUSIONS OF LAW

l. The Applicant has carried the burden of pr.oaf that

public convenience and necessity requires the removal of the 
"truckload only" limitation from that portion of its 
certificate which authorizes transportation of general 
commodities between points and places on and east of U.S. 
Highway 15 in addition to existing authorized transportation 
service, that the Applicant is fit, willing, and able to 

properly perform the proposed service, and that the 
Applicant is solvent and financially able to furnish 
adequate service on a continuing basis. 

2. Since the Applicant has carried the burden of proof
with respect to convenience and necessity, there is no need 

to determine whether the operations prior to this 
application were in violation of Rule R2-31 or legal as 
contended by the Applicant, but it is concluded that such 
prior movement was not an intentional violation of the rules 
and regulations of the Commission sufficient to warrant the 
denial of this application. 

3. That the Protestants have failed to show how their
operations will be adversely affected and, in fact, each has 
shown substantial increase in business in spite of the fact 
that the Applicant has operated continuously in this area 
during the period since 1971. 

�- The Applicant shall in the future not transport any 
goods or commmodities from or to points outside the 

territory embraced in its certificate. 
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5. That the emergency temporary
be issued immediately in order that the 
Applicant can be continued pending the 
the Commission. 

IT IS, THEREFORE, ORDERED: 

authority should 
operations of the 

permanent Order of 

1. That the limitation "truckloads only" be stricken
from that portion of Certificate No. C-368 which authorizes 
the transportation of general commodities between points and 
places on and east of U.S. Highway 15. 

2. That temporary authority be granted to authorize the 
transportation without the above limitation, pending final 
determination of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 6th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO . T-477, SUB 4 

BEFORE THE NORTH CAROLINA UTI LI TI ES COMMISSION 

463 

I n  the Ma tter of 
T erminal Tru cking Company, 
I nc., Application for 
P ermanent Authority 

FINAL ORDER OVERRULING 
EXCE PTIONS AND AFFIRMING 
RECOMMENDE D ORDER 

HEARD IN: 

BEFORE : 

APP E ARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleig h, North 
Carolina, on August 27, 1980, at 10:30 a.m. 

Chair man Rober t  K. Koger, Presiding; and 
C o mmissioners John W. Wi nters, E dward B. 

Hipp, A. Hartwell Campbell, and Douglas P. 
L eary 

F or the Appli cant:• 

J. Ruffin Bailey, Bailey, Dixon, W o o ten,
M cDonald & F ountain, P .O .  Box 2246, Raleigh, 
North Carolina 27602 

F or the Protestants:• 

Thomas W. Steed, Jr., Allen, Steed & Allen, 
P .A., At torneys at L aw, P .O .  Box 2 058, 
Raleigh, North Carolina 27602 

BY THE COMMISSION: On March 6, 1980, Hearing Examiner 
Carolyn D. Johnson issued a "Recommended Order Granting 
Application" in this docket. On March 21, 1980, counsel for 
Pro testants filed Exceptions to the Recommended Order and 
requested oral argument. Oral argument was scheduled bef ore 
the full Commission to be heard on April 25, 1980, but was 

subsequently rescheduled for August 27, 1980, upon motion of 
cou nsel. 

Oral argument on the Exceptions was subsequently heard by 

the Commission on August 27, 1980. Counsel for both the 
Applicant and the Pro testants were present and presented 
oral argument on the Exceptions. 

Based upon a careful consideration or the entire record 
in this pro ceeding, inclu ding t he Exceptions and oral 

argument heard thereon, the Commission is of the opinion, 
finds, and conclu des that all of the findings, conclusions, 
and ordering paragraphs contained in the Recommended Order 
a re fully sup ported by the record. Accordingly, the 
Commission further finds and conclu des that the Recommended 

• corrected by Order issued October 9, 1980. 
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Order dated March 6, 1980, should be affirmed and that each 
of the Except ion s thereto should be overruled and denied. 

IT IS, THEREFORE, ORDERED a s  follows: 

1. That each of the except ion s to the Recommended Order
filed herein on March 21, 1980, by the Protestants be, and 
each is hereby, overruled and denied. 

2. That the Recommended Order in this docket dated
March 6, 1980, be, and the same is hereby, affirmed. 

ISSUED  BY ORDER OF THE C OMMISSION. 
This the 2nd day of October 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-2 019 

BEFOFE THE NORTH CAFOLINA UTILITIES COMIIISSIOM 

In the !latter o f  
zackly Rite Truclting, Inc., Route 2, ) 
Box 345, Elm City, North Carolina - ) RE COIIIIENDED ORDER 
Application for Authority to ) GRAN TDG IBREGOLAR 
Transport Group 21, Animal and ) ROOTE COIIIION CARRIER 
Poultry Feed and Peed Ingredients, ) OPERATING AUTHORITY 
Statewide ) 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room 214, Dobbs Building, 
430 N orth Salisbury Street, Raleigh, lorth 
Carolina, on January 24, 1980, at 9:30 a.a. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Applicant: 

E. Gregory Stott, Attorney at Lav, P.O. 
Box 131, Raleigh, North Carolina 21602 

Walter L. Hinson, Pa�ker, lliles, 
Williams, Attorneys at Lav, P. o. 
Wilson, North Carolina 27893 

For the Protestants: 

Hinson & 
Box 70 1, 

J. R uffin Bailey, Bailey, Dixon, Wooten, 
McDonal d & Fountain, Attorneys at Lav, P.O. 
Box 2246, Raleigh, North Carolina 27602  
For: Riverside Transportation Company, Inc., 

I.II. Bowling, Inc., B & II Grain & Peed 
service, Inc., Fleet Transport Company, 
Inc., and Central Transport, Inc. 

BEl<NINK, HEARING EX AIIIllEll: On November 27, 1979, Zackly 
Rite Trucking, Inc. (Applicant or Zackly Rite), filed an 
application in this docket seeking irregular route com■on 
ca trier authority to transport Group 21, animal an d poul.tr_J 
feed and feed ingredients in bulk, other than liqui d, 
statewide. The Applicant also filed a "!lotion for Emergency 
Authcri ty" in conjunction with its application for permanent 
operating authority. By letter dated December 4, 1979, tbe 
Transportation Division of the North Carolina Utilities 
Commission qave notice o f  the Applicant's request for 
emergency operating authority to all,certificated carriers 
of feed and feed ingredients in North Carolina. 

On December 10, 1979, Riverside Transportation Comoany, 
Inc. {Riverside or Protestant), tiled a "Protest t� !lotion 
for Emergency Authority and Protest to Application for 
Permanent Authority," which intervention vas subsequently 
granted by Con-mission Order dated Deceaber 19, 1979. 
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On December 11, 1979, the Applicant filed a "!!otion to 
Amend" in this docket, thereby seeking to a■end Exhibit A of 
its application to read as follows: 

TransFortation of Group 21, ani11al and poultry feed and 
fEEd ingredients, statewide. 

NoticE of the applicat ion as a mended, together with a 
description of the permanent operating authority being 
souglt in conjunction therewith, vas published in t he 
co■mission•s Cal endar of Hearings issued on Deceeber 13, 
1979. The matter was thereby scheduled t o  be heard en 
Thursday, January 24, 1980, at 9:30 a.11. 

On December 17, 1979, I. II. Bowling, Inc. (Bowling or 
Protestant), filed a "Protest to "otion for E■ergency 
Authority and Pr otest to Application for Per■anent 
Authority," vhich petition to intervene was subsequentl y 
granted by Commission Order dated December 27, 1979. 

By Commission Order dated Dece■ber 19, 1979, the 
Applicant• s "!'lotion for Emergency Authority" vai: 
consolidated vith its application for per■anent co■■on 
ca trier operating authority for purposes of hearing. 

Additional protests and ■otions to intervene vere

thErEafter filed in this docket by Fleet Transport Co■pany, 
Inc. (Fleet), B & II Grain & l'eed Service, Inc. (B & II), and 
Central Transport, Inc. (Central ). BJ Co■11ission Order 
dated January 10, 1980, Pleet, B & Ii, and Central were

permitted to intervene in this docket as Protestant Parties. 

Open call of the matter for hearing at the appointed ti■e 
and Flace, all parties vere represented by counsel. P rier 
to the taking of any testi■ony, the Applicant made a ■oticn 
to amend the scope cf iti: application to read as  follows: 

Trani:portation of G roup 21, animal and poultry feed and 
feed ingredients, except liquid in bu lk and except dry in 
bulk in pneumatic tank vehicles, statewide. 

Upon the granting of thii: motion b y  
Protestants Fleet and Central vithdrev

vere permitted to remain parties of 
purpcse of receiving copies of any 
issued in this docket. 

the Hearing Examiner, 
their protests, but 
record herein for the 

Orders subsequently 

The Applicant then offered testimony by the following 
individuals in sun:ort of its application: Zack Royce 
Bissette, Applicant's President and sole shareholder; John 
R. Keimeier, Branch Traffic Manager for the Ralston Purina
Company, Charlotte, No rth Carolina; Pohert Edvard Cummings,
Plant "anager and Sales !'epresentative for Spartan Grain &
Hill co.; John II. Wagnon, Jr., !'lanager of Purchai:ing and
Sa lei: for the Ralston Purina company, Raleigh , North 
Carolina; Jay Gallimore, customer service supervisor for 
ce ntral soya of Wilson, Inc.; and II.A. Rouse, Plant llanager 
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for Planter's Oil Iii 11, Inc. The Protest ants 
testimony by the following individuals: Curtis 
President of B & W Grain & Feed Service, Inc.: 
Peaccclc, President of Riverside Transportation 
Inc.; and Zack Royce Bissette, Jr. 

467 

offered 
llhitley, 

Cennis A. 
Company, 

Based upon a careful consideration of the amended 
application, the testimony and ev idence presented at the 
bearing, and the entire record in this proceeding, the 
Hearing Examiner aalces the following 

FINDINGS OP FACT 

1. That the Applicant Zackly Rite Trucking, Inc., is a
corporation duly organized and existing u nder t he laws of 
the State of North Carolina a nd is located at Elm City, 
Wilsen County, North Carolina. 

2. That the Applicant, by its amended application, seeks
irregular route Group 21 common carrier operating authority 
as fully described in Exhibit B attached to this Recommended 
Order and made a part hereof. 

3. That Zack Royce Bissette, d/b/a Zackly-Rite 1'arms,
presEntly bolds Exemption Certificate No. E-1643€, said 
certificate having teen issued by this Commission on July 1, 
1977, covering the transportation of farm, dairy, or orchard 
prcd ucts from farm to market. 

4. That Zack Royce Bissette, Applicant's President and
sole shareholder, and his wife jointly own the following 
rolling equipment which vill be made available to the 
Applicant corporation by means of either a lease agreement ,  
outright transfer of title thereto, or some other acceptable 
a rra ngemen t: 

!lake Body Tye� Carry.ifil! capacitl 
1-i- International Tractor 

79 International Tractor 
79 Internation al Tractor 
68 Fruehauf Alam Dump Trailer 25 T

77 Hill Alum Dump Trailer 25 T 
79 Fruehauf Alum Dump Trailer 25 T 
72 Transcraft Flat Bulle-Bag Trailer 25 T

77 Ford Straight Truck w /9 ton 
top Augur 9 T 

73 G!'IC Straight Truck Dump Bulk-Bag 9 T

5. That the rolling equipment set forth in 1'inding of
l'act 110. 4 above is presently used by Zack Royce Eissette , 
d/b/a Zackly-Rite Farms, to hau l exempt commodities and to 
transport animal and poultry feed and feed ingredients fer 
privatE purposes. Furthermore, this rolling equipment is 
also under lease to the Protestant Riverside Transportation 
Company, Inc., to be used ty said common carrier in meeting 
the transportation needs of the public under its certificate 
of fUhlic convenience and necessity. Between January 1, 
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1979, and January 24, 1980 �he date of hearing in this 
matter), Riverside handled 187 intrastate shipments er 
move�ents of regulated commodities in North Carolina under 
its operating authority and pursuant to its lease agreement 
with Zack Royce Bissette utilizing Bissette•s equipment. 
Seventy-one of said intrastate movements required the use of 
the aug•r type equipment owned by Zack Royce Bisset te. 

6. That Zack Royce Bissette proposes to terminate his 
lease agreement vith Riverside upon the granting of the 
common carrier operating authority at issue herein. 

7. That testimony was presented by five shipper 
witnesses in support of the amended application at issue in 
this docket. 

a. That there is a public need and demand for auger ty(:e
equ ipment to haul animal and poultry feed and feed 
ingredients in North Carolin a intrastate comm•rce. Zack 
Royce Bissette presently ovns one auger type vehicle which 
has been more particularly described in Finding of Fact No. 
4 above. Applicant plans to purchase additional auger type 
equipment if granted common carrier operating authority. 
Neither Rivers ide nor B & i presently ovns any auger 
equifment, although both Protesta nts d o  have acces s to such 
equi(:ment throug h lease agreements . 

9. That the public convenience and necessity require the 
commcn carrier serv ice herein proposed by the Applicant in 
addition to existing authorized transportation service. 
There is a need for the proposed transportation service 
throughout the State of Korth Carolina. The proposed 
operating authority is also responsive to the demand for 
service expressed on the record by the supporting shippers 
in this docket. 

10. That the Applicant is fit, willing, and able to 
properly perform the transportation service proposed herein . 

11. That the Applicant is solvent and financially able to
furnish adequate service on a continuing basis under the 
irregular route common carrier operating authority set forth 
in Exhibit B attached hereto and made a part hereof. 

12. That the Protestants have not, on this record, 
de■oostrated that their ability to continue providing common 
carrier transportation service in North C arolina intrastate 
commerce vill be unduly impaired by the gran ting of the 
operating authority set forth in Exhibit B attached hereto. 

13. That granting the amended application is consistent
vith the public convenience and necessity and the public 
interest and vill not be unduly harmful to existing comm en 
carriers. 

14. That no matters exist vhich vould d isqualify the 
Applicant from being granted a certificate to operate as a 
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common carrier in this State under the ope!Ating authority 
se t forth in Exhibit B attached hereto '\nd made a part 
hereof. 

Whereupon, the Hearing Ex aminer reaches the following 

CONCLUSIONS 

Under the provision s of ::;.s. 62-262 {e), Zackly Rite has 
the burden of proof with respect to its application for 
commcn carrier cperating authority to shov to the 
satisfaction of this Commission: 

1. That public convenience
proposed service in addition 
transportation service, 

and necessity require the 
to existing authorized 

2 . That Zackly Rite is fit, willing, and able tc
properly perform the proposed service, and 

3. That Zackly R ite is solvent and financially able to
fnrnish adequate service on a continu ing basis. 

The type of proof required to shov public convenience and 
necessity within the meaning of G.S. 62-262 is further 
explained by Rule R2-15 of t his Commission which provides 
that the Applicant must establish proof that a "public 
demand and need exists" for the proposed service in addition 
to existing authorized service. The Supreme Court of North 
Carolina and the Court of !ppeals have in several decisions 
stated the elements which constitute "public convenience and 
necessity," pointing out that they include such questions as 
"whether there is a substantial public need for the 
service;" and "whether it wou ld endanger or impair the 
operations of existing carriers contrary to the public 
interest." �1ililill �Q!!missiQQ �- �il2lill �each Comnail�, 
260 N.C. 43, 132 S.E.2d 249 (1963); Utilitie s  �Ql!ffli.§Si� .!• 
.IJ:ucking: couan1, 223 N.c. 687, 28 S.E.2d 201 (1943); 
0.!ilJties CQmmj,s�ion y. Southern Co11£l!. Compa.!l.!, 19 N. c. App. 
597, 199 S.E.2d 731 (1973); and Utiliti.fil? commission ,!. 
�ueen Cill Coach Co�ny, 4 N.C.App. 116 , 166 S.E.2d 441 
( 196 5) • 

Based upon a careful review of the evidence p resented, the 
record as a whole, and the foregoing Findings of Pact, the 
He aring Examiner is of the opinion, and therefore concludes, 
(1 ) that the Applicant in this proceeding has met and 

carried the burden cf proof necessary to warrant issuance by 
this Couission of a certificate granting said Applicant 
authority to oper ate as a common carrier of property by 
motor vehicle in intrastate commerce; (2) that the service 
herein proposed by the Applicant is in the public interest 
and will not unlawfully affect the service which is 
presently being rendered to the public by other certificated 
commcn carriers; (3) that the Applicant is fit, willing, and 
able to properly perform the service as herein proposed; (4) 
that the Applicant is solvent and gua lified, financially and 
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otherwise, to op erate on an adequate and continuing basis 
under the authority presently being sought fro■ this 
Commission; and (5) that the amended application herein
under consideration, being ju&tified by the public
conven ience and necessity, should be granted. 

ihile the Hearing Examiner certainly recognizes that the 
above-discussed grant of common carrier operating authority 
to Zackly Rite Trucking, Inc., vill undoubtedly result in 
some degree of competiticn to existing au thorized carriers 
in North Carolina ,  it is, nevertheless, not the function of 
th is Commission to insulat e and protect existing comaon 
carrjers from all effects and consequences of coapetition . 
Ra ther, ·affected carriers ■ust shov t hat they vill suffer 
some degree of real and consequential har11 a s  a result of 
the granting of nev operating a uthority before such grant of 
authority vill be denied by the commission. In this regard, 
the North Carolina S upreme Court made the following 
statement in Utili!j� £.2lli§§i2n �- coa� ��. 261 1.c. 
3 8 II, 1 311 S. E. 2 d 6 B 9 { 19 611) : 

"There is no public policy conde■ning competition as such 
in the field of public utilities; t he public policy only 
condemns unfair or destructive competition." 

Accordingly, the Hearing Examiner concludes that a grant 
of common carrier oper.ating aut hority in accordance vith the 
authority set forth in Exhibit B attached hereto, being 
justif ied by the public convenience and n ecessity, is 
appropriate in this case. The existence of a public deaand 
an d need for the proposed service in addition to existing 
authorized transportation service is clearly found in the 
testimony offered at the hearing by Applicant's five 
supporting shipper witnesses. Furt hermore, there has been 
no shoving in this case that such grant of common carrier 
operat ing authority will result i.n a degree of coapetition 
to etlsting common carriers of an unduly har■ful, ruinous, 
or destructive nature. In addition, the Bearing Exa ■iner is 
of the .further opinicn that the Applica nt is certainly fit, 
willing, and able to perform the co■■on carrier 
transportation services described in Exhibit B and that the 
Ap plicant is also solvent and financially able to furnish 
adeguate service on a continuing basis under the operating 
authority set forth in said Exhibit B. 

IT IS, TBF.REYORE, ORDERED as follows: 

1. That Zackly Rite Trucking, Inc., be, and the sase is
herety, granted irregular route common carrier operating 
authority in accordance vith Erhibit B attached hereto and 
made a part hereof. 

2. That Zackly Rite Trucking, Inc ., file with this 
Commission, to the extent it has not already done so, 
evidence of the required insurance, a list of eguipaent, a 
tariff schedule of rates and charges, designation of a 

process agent and otherwise comply vitb the Fules and 
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Reg ulations ol- tne e-oin1:s�ion, all 
accomplished within 30 days from the 
Order J:ecomes effective and final, 
hereafter extended J:y the commission. 

of which shculd be 
date this Recommended 

unless such t im e  is 

3. That unless Zackly Rite Tru cking, Inc., cc11plies with

the requirements set forth in Decretal Paragraph 2 above and 
begins operating as herein authorized within a period of 30 
days after this Recommended order becomes final, unless such 
ti11e is e.xtended in writing by the commission upon written 
request for such an extension, the operating authority 
granted herein will cease. 

4. That Zackly Rite Trucking, Inc., maintain its books
anc records in such a manner that all of the applicabl e 
items of information required in its prescribed A nnual 
Report to the Commission can be readily identified from said 
books and records and can be used by the Applicant in the 
preparation of such Annual Report. A copy of the Annual 
Report form shal l  be furnished to the Applicant upon request 
made to the Accounting Division, Public S taff, North 
Carolina Utilities Commission. 

5. That this Recommended Order, upon becoming final,
shal l constitute a certificate until a formal certificate 
has teen issued and transmitted to the Applicant authorizing 
the transportation herein described and set forth in Exhibit 
B attached hereto. 

6. That upon the commencement of opera tions by the
Applicant under the permanent common carrier authority 
herein granted, the temForary operating authori ty pre viously 
granted to the Applicant by the Commission pursuant to its 
Order dated !'lay 6, 1980, shall cea se and de termine . 

ISSUED BY ORDER OF THE CO!IMISSION. 

This the 12th day of May 1980. 

(SEH) 

DOCKET NO. T-2019 

EXHI HT B 

NORTH CAROLINA UTILIT IES COMMISSION 
Sandra J. Webster, Chief Clerk 

zackly Rite Trucking, Inc. 
Route 2, Box 345 
Elm City, North Carolina 27822 

IRREGULAR ROUTE co��ON CARRIER 
AUTHORITY 

Transportation of Group 21, animal

and poultry feed and feed 
ingredients, except liquid in bulk 
and except dry in bulk in pneumatic 
tank vehicles, statewide. 
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DOCKET HO. T-1709, SUB 5 

BE.FOR! T RE NORTH CAROLINA UTILITIES CO!ll!ISSIOI 

In the !latter of 
Application of Eastern courier corporation, ) RECO!l!IEIDED 
Raleigh, North Carolina, to Aaend Existing ) ORDE R 
contract carrier Perait and for Group 1, ) GRlJTI JG 
General comaodity Coaaon carrier Authority ) lDDITIOllL 
Between Points in and East of Person, ) COJTRAC'f 
Orange, Chathlla, l'loore, and SCotland ) CARRIER 
Counties Restri::ted Against Transportation ) AUTHOR ITY AID 
of Single Articles or Packages When in ) PARTIAL CO!l!OJ 
Excess of 50 Pounds and Aggregate Shipaents) CARRIER 
of !lore Than 200 Pounds Froa One Consignor ) AUTHORITY 
at one L ocation to one Consignee at One ) 
Location in a Single Day ) 

HEARD IR: 

APPE lRllfCE S: 

The Hearing Rooa of the Coaaission, Dobbs 
Building, Raleigh, North Carolina, on NoYeaber 
15, 19 79 

Robert H. Bennink, Jr ., R earing Exaaiaer 

For the Applicant: 

Ralph llcDonald, Bailey, Dixon, Wooten, llcDona ld 
and Fountain, Attorneys at Lav, P.O. Box 2246, 
Raleigh, North carolina 2 7602 

For the Protestants: 

Thomas w. Steed, Jr., Allen, Steed and Allen, 
P.A., Attorneys at Lav, P.O. Box 2058, Raleigh,  
llorth Carolina 27602 
For: Pnr olator·courier corporation 

Ja■es 11. Kimzey, Kimzey, Saith and 
Attorneys at Lav, 506 Wacho•ia Bank 
P.O. Box 1 50, Raleigh, llorth Carolina 
For: Pony Express Couri er Corporation 

!!cllillan, 
Building ,  
2 7602 

BEllNillK, HEARING EXA!IIHER: By application filed with this 
Coa■ission on September 18, 1979, Eastern Courier 
Corporation (Eastern or Applicant) seeks authority to aaend 
its existing Contract Carrier Permit No. P-264 by adding the 
fir■ of D.P. seryices, Inc., as a contr acting shipper under 
(1) of such perait and by adding the counties of Rockinghaa
and llev Hanover to the geographical scope set out in 
subparagraph (b) of such (1), and to further add as a nev 
( 5) to its Contract Carrier Per■i t No. P-264 the fvllowing:

( 5) 
processing 
points in 

Group 21, transportation of electronic vord 
equipment and related co■modities between 
and East of Person, orange, Chatha■• Scotland 
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and !oore Counties under a continuing contract with Lanier 
Business Products, Inc.• Raleigh, North Carolina. 

In said application Eastern farther seeks common c arrier 
authority as follows: 

Group 1, general commodities between points in and
East of Person, orange, Chatham, Scotland and !oore 
Counties. 

Restricted against transportation of single articles 
or packages weighing in excess of 50 pounds an d against 
multiple articles and packages weighing in aggregate ■ore 
than 200 pounis when moving fro■ one consignor at one 
location to one consignee at one location in a single day. 

On September 18, 1979, Eastern also filed a petition 
seeking tempor!ry authority to serve Lanier B usiness 
Products, Inc., as a contract carrier, which authority was 
granted by Order of this Commission issu ed on October 20, 
1979. 

Notice of the application for per■anent authority together 
with a description of the authority sought and the date and
place of hearing was published in the Calendar of Hearings 
of the Commission dated September 26, 1979. 

Protests and !otions for Intervention were timely filed by 
Purolator Courier corporation (Purolator) ani by Pony 
Express Courier Corporation (Pony Express), with both 
interventions being subsequently allowed by orders of the 
co■■ission. 

All parties ware present and represented by c ounsel at the 
hearing. "otions ■ade by counsel for Eastern at the 
commencement of the hearing to dismiss the protests of 
Purolator and Pony Express and to consolidate the 
proceedings in this docket with the pending application of 
Pony Express in Docket No. T-1938, Sub 1, were denied. The 
summary of the evidence presented at the hearing is as 
follows: 

!EITH �.fil!IQH testified that he is District Ad■inistrator
for Lanier Business Pro ducts and that included in his 
district are several counties in eastern worth C arolina. 
The pri■ary transportation need for Lanier is for the 
transportation of electronic typing systeas consisting of 
processors, printers, and screeners. The processors weigh 
fro■ 60 to 75 pounds and the pr int ers weigh around 35 
pounds. Frequency of shipment depends on custo■er deaand 
with a ■axi■n■ of three to five per •eek. The equipment is 
usually shipped uncrated and requires vans with proper 
padding inside and a flexible delivery schedule. Lanier 
Business Products has entered into a contract with Eastern 
for contract carrier serTice for the transportation of these 
products and is presently using the services of Eastern 
under temporary authority granted by the Commission.
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BRENDA !EASAMER testified that she represented D.P . 
Se�vices ofRaleigh vhich is a data processing service vhich 
processes such ■atters as accounts payable, accounts 
receivable , p3yrolls, general ledgers, and general 
accounting for various types of businesses. A typical 
example of the company's services is that vhich it handles 
for a grocery store chain in W ashington, North Carolina,
where the payroll and accounts payable are picked up in 
Washington on Monday night, delivered to D.P. Services on 
Tuesday ■orning, processed, and picked up fro■ D.P. services 
on Tuesday aft ernoon for delivery to custo■er on Wednesday 
morning. If the data is not received back by the custo■er 
on Wednesday morning, as has happened in three instances, 
the e■ployees cannot get paid until the next day. such 
transportation failures have an adverse affect upon the 
relationship of D .P. Services vith its clients. Pony 
Express is nov providing that particular transportation 
service , but the vitness does not knov whether or not there 
is a contract between D.P. Services and Pony Express. The 
type of transportation service provided by com■on carriers 
such as overnite Transportation Company, Thurston !otor 
Lines, or Estes does not ■eet the require■ents of D.P. 
Services because of  the necessity for a rapid turnaround, 
sometimes vithin 2ij hours. Purol ator has been handling, for 
five years, transportation in connection vith processing of 
utility billing for the Tovn of Hillsborough, but the 
witness did not knov vhether or not there was a contract for 
this service. She can only recall tvo or three cases vhere 
there has been a mix-up in the delivery service by 
Purolator. On tvo occasions the payroll for a custo■er, 
which is considered to be highly confidential, was delivered 
to the vrong company by Pony Express. 

Ms. !easamer identified as Applicant Exhibit No. 1, a 
contract between D .P. Services and Eastern for the 
furnishing of transportation by Eastern to her co■pany. S he 
testified that it was debatable vhether D.P. Services would 
continue to use Pony Express or Purolator and she vould

prefer to deal with one person. 

on cross-examination as. aeasa■er stated that at the 
present ti■e contracts vith Purolator or Pony Express and 
other carriers are vith D.P. Services in some instances and 
vith the customers in other instances. It would be her 
preference to supersede all of these contracts by the 
contract vith E3stern and she would advise her custo■ers 
that such service v as available. 

ffilRLIE !Ihh!!MS testified that he is the !ailing and 
Messenger Supervisor for the Wachovia Bank Operations Center 
on Wake Forest Road in Raleigh, which processes checks and 
deposits for the region including Chapel Hill, Durham, Rocky 
Mount, Wilson, Wilmington, Fayetteville, Laurinburg, Maxton, 
Elizabethtovn, and Lumberton. Checks and deposits are 
picked up fro• Wachovia branches in this region and 
delivered to the Operations Center and infor■ation, data 
processing , and other ite■s are delivered from the 
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Operations Center back to the branches. This is d one on at 
least a daily basis and in some areas two or three times a 
day. This transportation outside the City of Baleigh is 
performed by Pony Express and inside t he City by a coapany 
messenger service supervised by er. Williams. !astern 
handles some airport transportation. In eaergency 
situations it is soaetiaes necessary that coapany messengers 
handle the out-of-town transporta tion. 

Pony Express serves the Operations Center on a scheduled 
basis and there are some instances where iteas vould have to 
be picked up or delivered outside of the scheduled tiae.
Wachovia messengers vould be used for this, if available, 
and, if not, Pony Express would be requested to aake the 
shipment. !r. Villiaas has not called on Purolator for such 
service. Be testified it vould be of benefit to Wachovia if 
Eastern had coamon carrier authority which could be used as 
a compliment or addition to the service provided by Pony 
Express. It vould not be the intent of Wachovia to 
terainate its contract with Pony Express if Eastern acquired 
coaaon carrier ¼Uthority. 

On cross-examination er. Williams stated that he had 
called on Purolator five to seven years ago, but had not 
done so recently and vas not familiar vith its operations at
this time. His coapany uses Pony Express as its priaary
contracting courier and is served on a scheduled basis. In 
the event that shipaents do not fall within the schedule, he 
calls upon his company bank messengers and, if they are not 
available, he calls upon Pony Express to provide the 
emergency service. If neither company aessengers nor Pony 
Express vas available, he vould like to have Eastern 
available. Pony Express is aaking numerous pickups and 
deliveries for the Operations Center in the general area of 
about 42 per day. The need for emergency service depends 
upon weather, computer breakdowns, and other factors, but 
averages tvo or three times a month. In the past Pony 
Express has been able to provide service on an emergency 
basis vhen they were contacted. The last major problea was 
when a hurricane hit Wilaington and Pony Express could not 
be reached by telephone. Eastern sent a man and brought the 
work back. Eastern did not have authority to handle the 
shipment but thought it could be done on an eaergency basis. 
It is fair to say that only once or twice in the past year 
hav e ther e been situations where neither Pony Express nor 
the company messengers could handle a transportation need. 
er. Williams t estified that Pony Express vas doing a good 
jo b and that he was not testifying that their service was 
negati ve in any vay. 

on redirect examination nr. Villiaas stat ed that it would 
be nice to have somebody else to call on for service and he 
was not a ware until the hearing that in order to use 
Purolator he would have to agree to contract. 

BRYAN PATRI C� PRICE testified that he is the Assistant 
VicePresident� a�upports Service nanager of Pirst 
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Citizens Bank in Raleigh and is in charge of the bank's 
courier syste■ which ranges fro■ Bryson City to Elizabeth 
City, North Carolina. The bank operates its own courier 
service for the transpo rtation of checks, data processing 
aedia, and other ite■s between the various branches of the 
bank, between the branches and the Operations Center in 
Jacksonville, and between the Operations Center and Da ta 
Processing Depar tment in Raleigh. These iteas are ■oved on 
fixed schedules on a daily basis and in so■e cases tvice a 
day. The courier service is necessary to the efficient 
operations of the company's banking business. Br. Price 
testified that he supported the application of Eastern for 
coa ■on carrier authority because he had two possibilities 
for needing  such service - during vacation s of eaployees and 
emergency servi=e vhen an e■ployee is out sick. Bis co■pany 
attempted to use Purolator a few years ago on an e■ergency 
type basis but could not work out an arrange■ent. Bis 
co■pany has used the services of Pony Express out of 
Elizabeth City, from Raleigh to c4arlotte, and certain other 
areas. In so■e cases this vas on a contract basis and a set 
schedule, but in ■ost cases it was on an emergency 
situation. There is no scheduled contract no• in effect 
vith Pony Express but be woul d use the■ in an e■ergency 
situation. Bis company presently has a contract in effect 
with Eastern for certain operations in iake, Durha■, and 
Orange C ounties and in the City of Raleigh. Eastern has 
been able to meet the schedules vhen needed. It would not 
make any difference to him as Supervisor of Transportation 
whether Eastern served as a c o■■on carrier or contract 
carrier as long as it vas availab le. It vould be of benefit 
to his co■pany to have Eastern ava.ilable as a co■■on 
carrier, if by common carrier it ■eans on de■and. 

On cross-examination Br. Price testified that it was the 
intent to continue to use First Citizens• privately owned 
and operated courier service except in the case of vacation 
replacements and emergency service. He is not faailiar with 
the operations of Purolator except that it is a courier 
service covering the entire State. Ther e would be no reason 
why he could not use that service if it ■eets the schedules 
at an accept able price. The last ti■e he ■ade a study of 
the existing available carriers vas a year ago and that did 
not include Purolator. 

Br. Price testified that it vas his understanding that the 
common carrier had to serve on demand, vhich ■eant that if 
he called Eastern and asked them to handle a shipaent they 
had to say yes. The co■mon carrier would be on call on an 
emergency or standby basis. first Citizens has h ad 
agreements vith Pony Express in the past, including last 
year, to take care of its vacati�n schedule and by a greement 
?ony Express could also be on standby for an emergency. He 
understands th'l.t he can a,ntract with Pony Ex press for 
emergency servi=e and, in fact, has done so. Except for a 
fev inst ances Pony Express has ■et all of his tra.nsportation 
needs satisfa=torily. both vacation and e■er gency needs. Be 
could decide to take a look at it again because of the price 
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factor or revaaping of the courier service. Eastern has 
also given service and he would like to have ■ore than one 
courier service, which he personally considered reliable, to 
call upon. He would definetly like to have ■ore than one 
available. 

!..Utl,IA! !!filIB! WADE, JR., testified that he is Pr esident of 
Surtronics, Inc., of Raleigh which is in the business of 
electroplating and cheaical aetal finishing. His coapany
presentl y has a contract with Eastern covering operations 
between points within a 50-aile radius of R aleigh and 
between the area defined by that radius on the one hand and 
certain counties in eastern North Carolina on the other. 
His coapany ships coamodities ranging in size fro■ saall
packaged iteas up to 150-pound blocks of steel and parts. 
Be v as not aware that the coa■on carrier authority sought by 
Eastern would be restricted against articles exceeding SO 
pounds in weight and does not believe that he would have any 
need for the proposed co■aon carrier service of Eastern to 
make such shipments to the eastern part of the State. Be 
does have custoaers in Wilmington and N ev Hanover County and 
in Reidsville and R ockingha• county which are the counties 
Ea stern is seeking to add to its present contract carrier 
authority under which it serves his coapany. Nost shipaents 
into these counties would be uncrated or unpackaged aaterial 
and it is his understanding that the packaging requireaents 
of Pony Express and Purolator are such that it would cause a 
great deal of extra cost on his co■pany•s part and bis 
customers• part to make that kind of shipaent. Eastern has 
been serving his company for aboat six or seven years and 
the quality of service has been good. 

JORN L. HEBGENROEDEB testified that he is with Trial, 
Incorporated, S1nford, North Carolina, a manufacturer of 
electronic air filters which are used in residential, 
commercial, industrial, and sub■arine uses. Be is currently 
using the services of Eastern to surtronics and has been 
doing so for seven years. The coapany would like to enhance 
this by being able to send parts for plating or aachining to 
other aachine shops and organizations in North Carolina. Be 
did not know of the existence of Pony Express until the day 
of the hearing and had been solicited by Purolator in the 
past for transportation of papers between branche s. 
Purolator had never spe cifically solicited his business on 
electronic equipment. The com■odities which he desires to 
ship are parts for plating or machining which would not 
normally excee1 a 25-pound box and individual pieces which 
would not exceed more than 30 or 40 pounds . It would be of 
benefit to his business to have the services of !astern 
available in eastern North Carolina since it vould open up 
some fields it does not have at this tiae because there is 
no convenient carrier. 

On =oss-examination Nr. Hergenroeder testified that he 
desired to send parts for electropla ting and other types of 
finishings to various places other then Surtronics including 
Wilmington and Dunn. Yor this purpose be has a need for a 
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carrier that can pick up at its place of business, deliver 
parts to the plating or machine shop, and bring the■ back to 
his place of bnsiness on an expedited basis. He is not 
aware of the fact that Purolator is a co■■on carrier vith 
authority to transport packages 50 pounds or less and can 
provide the exact service that he is requesting. He would 
consider using Purolator. 

ARTHUR GORDON 11:UEBLER testifi ed that he is !anufacturing 
!anager at the Cutler-Ra■■er Plant in sel■a. lorth Carolina,
which ■anufactures electrical switches. His co■panr deals
with ■any manufacturing plants such as  IB! and General
!otors and has need to transport s■all p ackages between its
plant in Selma and the Raleigh-Durham Airport. It also has
a need for transportation of parts to Surtronics in Raleigh
for plating and Pied■ont Assembly Products in Wendell• once
in a vhile. for a painting process. On large ship■euts he 
finds co■■on carrier tr uck lines to be satisfactory but
needs a service for expedited ship■ents such as those co■ing
into the airport in Raleigh. He is not aware of any carrier
available to hi■ in Sel■a to provide package delivery aad
was not aware of either P urolator or Pony Express.

On cross-exa■ination !r. 11:uebler testified that the 
■ajority of sbip■ents to sur tronics were done on
co■pany-ovned eguip■ent and that the ship■ents to lendell 
were usually ■aie by Overnite or one of the larger carriers. 
In special applications or s■all orders, as w ell as 
ship■ents co■ing fro■ the airport, he would like to have an 
expedited co■■on carrier courier service for authority to 
transport packages of 50 pounds or less. He has ■ade no 
investigation into existing car riers. If he learns that 
this type of service is available from Purolator he would 
have no objection to using it. !r. 11:uebler further 
testified on cross-examination that the primary area in 
which he required expedited service v as between his plant 
and the airport. Re was not aware of any deregulation 
concerning shipments to and fro■ airport carriers nor has he 
made any investigation into that sitnation. If the service 
vere available fro■ the airp�rt vithout any grant of 
authority fro■ the Co■■ission. he would like to have the 
option to use that service it if is the type of service he 
knows he could get from Eastern. 

DOIALD EUGENE DOLL.!! testified that he is Saperintendent 
of Shipping with the Siemens-Allis Corporation in Sanford, 
North Caroli na, vhich manafactures circuit breakers. His 
company has the need to transport parts or co■modities back 
and forth fro■ surtronics in Raleigh, Wendell, its nev plant 
in G arner near Raleigh, Henderson, and Puguay. At the 
present ti■e Eastern is handling transportation betveen the 
plant and Surtr3nics as a contract carrier. The other 
transportation is being handled by company-ovned trucks or 
employee-owned vehicles v hich is not satisfactory since it 
takes employees off their regalar jobs. He is not avare of 
any for-hire carriers around that can provide this service 



AUTHORITY GRANTED - CONTRACT CARRIER 479 

and has not been solicited by either Pony Express or 
Purolator for the service. Purolator does deliver the 
company's chects on Wednesday. He did call Purolator so■e 
while back about a special pickup but the price was too 
high. It would be of benefit to his co■pany to have 
services of Eastern available in the eastern part of the 
State, so that the coapany would be able to discontinue use 
of employ ee deliveries. 

on cross-e xamination ftr. Dollar stated that Eastern is now 
used for transporting parts which are shipped to and fro■ 
surtronics and that there was no need for any additional 
transportation for that particular line of shipments. The 
shipments to Wendell are to Piedmont lsse■bly to have parts 
varnished and a re now t ransported by co■pany truck every 
other day. The shipaents involving Henderson and Fuquay are 
to pick up parts fro■ vendors in those cities on an 
occasional emergency-type basis. He needs a co•■on carrier 
courier expedited service between S anford and Wendell and a 
carrier that can pick up s■all parts or articles in 
Henderson and Puguay and bring them to Sanford. He has not 
aade any real explora tion of the type of service purolator 
can offer, bot if Purolator could furnish the type of 
service that he needed, and the tariffs and rates were 
comparable, there would be no reason why his co■pany could 
not use that carrier. On redirect and recross-exa■ination, 
!Ir. Dollar stated that it would be of benefit to his co■pany 
to have ■ore than one carrier available to serve it since if 
Purolator could not send a driver in the next 30 •inates he 
could call Eastern. He has only used Eastern on a contract 
basis for transportation to Surtronics and he could not say 
that every tiae he called they vere able to pick up in 30 
minutes • 

.!!!!HU !Ilt!Aft ftATTHBiS testified that he is the !aterials 
Coordinator of Siemens-Allis corporation. His co■pany i s  
building a ne w plant in the Wendell area, which is scheduled 
to be co■pleted in Septe■ber 1980. At present the co■pany 
is leasing a building in Garner. The present transportation 
needs  of the nev facility are li■ited and all transportation 
so far between Garner and the Seimens-Allis plant in Sanford 
have been done by employee vehicles. As the nev plant goes 
into operation the transportation need in the area of 
eastern Borth Carolina will change. There Ifill be so■e 
inbound and outbound traffic of packages to and fro■ points 
in eastern Horth Carolina weighing less than 50 pounds. In 
soae cas es the company vill be able to rely on carriers such 
as overnite Transportation and Thurston; in other cases 
there w ill be a need for expedited ship■ents of parts in 
case of e■ergen=y breakdo wns. There will be inbound and 
outbound tra ffic every day of all different kinds including 
airport tr affic. common carrier traffic, special heavy haul 
traffic, UPS traffic, and courier traffic. Adequate truck 
service to and from the Wendell plant vill be necessary for 
the proper and orderly growth of that plant. 
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on cross-ex a■ination l!r. l!atthe•s testified that he had 
not yet ■ade an inYestigation iato the existing carriers in 
Rorth Carolina and that he will need to ■eet the Yarious 
transportation needs of the Wendell plant when it gets on 
full steaa including the need for courier serYice. He could 
not testify as a fact that there vas need for serYice in 
addition to existing serYice. 

A. BERT SlUVAGEOT testified that he vas affiliated with
East Carolina Heat Treat serYice and l!achine Tool and Heat 
Treat Service both of which are located in Raleigh. l!achine 
Tool and Heat Treat SerYice is priaarily engaged in the 
production and machining of saall parts and the fabrication 
of saall sheet aetal parts of the electronics co■puter-type . 
subchass is industry. East Carolina Heat Treat serYice is 
en gaged in the heat treat■ent of aetal parts siailar to the 
plating business of surtronics. The tvo co■panies presently 
use Eastern courier on a local basis within Wake county and 
have an additional need outside of Wake County for deliYery 
and pick up of parts sent out for processing. such as plating 
and painting and which are not readily packaged, and for the 
pickup and delivery of parts for heat treataent fro■ 
custoaers. These specific places are Wilson, Wendell, Rocky 
l!ount, and the Research Triangle Park. At the present tiae,
this transportation is done in seYeral ways, by the 
co■pany•s ovn pickup truck, custo■er delivery and pickup, 
so■eti■es bus serYice, and s:,■etiaes UPS. l!uch of the 
transportation needs to be done expeditiously and is 
emergency service for maintenance parts or eguipaent lines 
broken dovn. Be does not know of any carrier nov vho can 
proYide the type of service that he anticipates !astern 
would provide and has neyer heard of Pony Ex press and 
Purolator. It would be of benefit to his coapanies to have 
several carriers available vho offer the service. 

on cross-examination !lr. Sauvageot testified that his need

was for a ·trucking co■pany that could handle a package of SO 
pounds or less vith courier expedited service. Proa his 
actual knowledge of the transportation industry at the 
present tiae he cannot testify that there is a need for 
additional service in that area other than •hat is aYailable 
today. There would be no reason why he could not use 
Purolator if it could give the serYice and did not have
restrictiYe packaging reguireaents. 

i!QgPB EA�� TAYLOR testified that he is the Senior Rate 
Analyst for Texas gulf who vas appearing at the hearing in 
the absence of Skip Jones of the Purchasing Departaent of 
Texasgulf at the Lee Cree k  Facility in Aurora. Be vas not 
specifically familiar with the transportation reguire•ents 
of Texasgulf, except that he knew there were saall parts 
flovn into Raleigh that now had to be picked up by co■pany 
personnel driving from Aurora to Raleigh. He understands 
that his coapany also uses the airports in Kinston and Mew
Bern depending on the sue of the coaaodity. He does not 
know whether or not there are any available carriers •ho can 
provide the serv ice that Eastern is seeking. 
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On cross-exa■ination ar. Taylor testified that he did not 
know as a fact that there was not adequate existing 
authority for courier transportation in the eastern part of 
North Carolina nor did he know t:> what extent ftr. Jones had 
inquired as to the aYailability of Purolator or other 
courier service. He d id not know of any reason why 
Purolator could not fur11ish his co■pany•s transportation 
needs if it had this type of authority. On further 
cross-exa■ination, ftr. Taylor stated that the pri■ary thrust 
of his testi■ony was the need for ship■ents fro■ the 
airports in Raleigh-Dnrba■, !Cinston, and lew Bern to pick up 
parts that woula be co■ing fro■ all oYer the United States. . 

LAWRENCE VAYBB STEilRT, the President and sole stockholder 
of Eastern, testified that his co■pany is presently a n  
authoriz ed contract carrier which has been operating since 
1975 under Contract Carrier Per■it P-26ij issued by this 
co■■ ission. Eastern has on file with the Co■■ission 
evidence of liability and cargo insurance , a schedule of 
■ini■u■ rates and charges, a designated process agent, a nd
its current eguip■ent list, and it has filed annual reports 
with the Co■■ission during each year in which it has 
operated. !otor Yehicle equip■ent owned by Eastern consists 
of two three-quarter-ton window vans, two pickup trucks, one 
two-ton truck, and five auto■obiles. There has been no 
substantial change in the balance sheet of the co■pa■y 
attached to the application and he vill be willing and able 
to co■■it additional ■oney to the corporation should it 
beco■e necessary. Physical offices of the co■pany are in a 
converted house on a 100 x 200 foot lot on Vest Garner Road 
in Raleigh. In addition to !r •. Ste wart the co■pany e■ploys 
a secretary, five full-ti■e drivers, and four part-ti■e 
drivers who are called when needed. Under his present 
contract carrier author ity, he has seven contracts being 
operated under te■porary authority, including the one with 
Lanier Business Service. Be proposes to drop his present 
contract vith Tipper Tie DiYision because the y have not used 
the services for a bout one and one-half y ears. In 
connection with his present transportation operations for 
First Citizens Bank, he is required to carry additional 
insurance on the ite■s and docu■ents which he is 
transporting for that co■pany in the a■ount of $25,000. Be 
has an additi onal cargo policy in the a■ount of $25,000 that 
would cover co■■on carrier operations. The co■pany drivers 
are bonded and in so■e instances are furnished keys to the 
pre■ises of its custo■ers. The co■pany has had very few 
accidents and none with personal injuries attributable to 
it. In the event Eastern is granted the authority being 
sought in this application, it would be operated as a 
me ssenger-type delivery service with pickup at one point and 
deli very to another point. Eastern does not propose to 
consolidate or warehouse freight. In the event that Eastern 
obtains the co■■on carrier authority, it voold be willing to 
have the Co■■ission cancel those parts of its contract 
carrier authority to the extent it would be authorized to 
pe rfor■ the sa ■e transportation as a co■■on carrier. This 
would be co■plicated to figure out because of weight 
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limitations. Be would charge the saae rates for the saae 
services whether it vas a contract carrier operation or a 
coaaon carrier operation. 

l!r. S tewart stated that Eastern bad handled the pickup 
from Vilaington for VachoYia Bank during the hurricane 
because it vas an eaergency situation and no other carrier 
vas aYailable. It is -not the co■aon practice of Eastern to 
haul outside the scope of its authority. 

Eastern has been called on by shippers within the past 
yea r for serYice which it could mot handle. In the eYent 
that Eastern is granted coaaon carrier authority, it would 
be willing to serYe the pub lic on deaand. Without such 
additional authority there is practically no way for the 
coapany to·grow since it is nov locked into a aaxi•u of 
seYen contract custoaers. 

On cross-exaaination l!r. Stewart testified that under his 
ex isting contract with Rockwell I nternational he transports 
valves, bonnet retainers, and pipes weighing anywhere fro■ 5 
to 2,000 pounds with 451 to 501 being oYer 50 pounds. 
Shipments for Rockwell are aade on a daily basis but not 
under a set schedule. About one-half of the shipments are 
aade by truck with the other half carried by car. 
lpproriaately 751 of the shipments for Surtronics must be 
made by truck, with the reaainder by car. lpproxi■ately 
one-half of the Surtron ic shipments are over 50 pounds. 
Eastern has one scheduled ran for Surtronics and the other 
transportation is on a call basis. The Coaputer l!anageaent 
Corporation transportation consists of one scheduled weekly 
payroll del.iYery to oxford and it is handle by an 
autoao bile. 

Eastern would not terainate its contract carriers in the 
event it acquired coaaon carrier authority unless the 
service to the particular customer could be handled by the 
co■aon carriage. It would need to continue to serve the 
Rockwell, Surtronics, Burroughs Vellcoae, and possibly Dann 
& Bradstreet contracts. It vould be able to handle Coaputer 
l!anageaent Corporation service as a coaaon carrier as well 
as First Citizens Bank. The Burroughs Wellcoae operation is 
handled by a three-quarter-ton van on a regularly scheduled 
run five nights a veek. The Dunn & Bradstreet 
transportation runs for about a veek every tvo aonths and 
consists of customers• books weighin g fro■ six to HI pounds. 

on continued cross--e xaaination 11r. Stewart testified that 
the 1979 Ford vindov van was used priaarily for the 
B urroughs Vell=o■e transportation, the Ford LTD vas used 
every day on different runs and as a backup vehicle, the 
1979 Yard Van vas used a portion of every night for the 
First Citizens, transportation and as a backup vehicle, the 
1975 Ford l!averick vas used for a regular schedule run for 
First Citizens, the 1965 International two-ton truck vas 
used mainly for Bockwell and occasionally for Surtronics, 
the 1978 Ford F150 pickup truck vas used every day for 
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various deliveries and as another backup v ehicle, the Pord 
F100 pickup w as used daily for surtronics, the 1979 Toyota 
Sudan vas used every day, and the 1974 Pord was used every 
day. In the event that any of this eqaip■ent is not 
available, Eastern would lease vehicles fro■ a leasing 
company. By using the tvo night vehicles for dayti■e 
delivery together with the tvo backup vehicles Eastern would 
be able to handle the tvo additional contracts and the two 
additional cou nties, if authorized b y  the Co■■ission , 
without adding ■ore vehicles. If Eastern vere granted the 
coa■on carrier authority and got a call to aake a haul fro■ 
Elizabeth City to �orehead and Jacksonville, it would 
probably use its vehicle No. 1 which is used for Burroughs 
lellco■e Co■pany during the night. This equip■ent would be 
available for the co■■on carriage as well as the two 
additional contracts. As a start, the witness thinks his 
co■pany could cover all of eastern North Carolina with the 
present vehicles up until a point that it required 
addit ional vehicles. Additional •ehicles would either be 
leased or purch1sed through bank financing. The corporation 
does not have current capital to acquire additional vehicles 
at a cost of four or fiTe thousand dollars each. 

Eastern nov has four full-time dri•ers and one secretary 
as f ull-ti■e e■ployees other than Sr. Stewart. The others 
are part-time driTers vho wort at other jobs. Tvo of these 
are housewives who are aTailable to dri•e at any ti■e; the 
others would not be available when they are at wort. The 
coapany has one full-tiae dri•er who is now driving e•ery 
day on local call business. The co■pany wou ld plan to hire 
additional eaployees if required bat haTe ■ade no 
arrange■ents or specific plans for that. 

Of the tvo nev Tehicles purchased by Eastern, one was paid 
for and the other financed. This does not increase 
liabilities of the co■pany since so■e notes were paid off . 
Except for the Aurora witness ■ost of the public witnesses 
subeitted by his co■pany were fairly close around Raleigh , 
San.ford, Wendell, and that area. It would be the intent of 
the company, if it vere granted co a■on carrier authority, to 
concentrate around the Raleigh area. !astern is not 
soliciting business to go to Sorehead. Wil■ington, Elizabeth 
City, and Wags Read, but would like to haTe the authority to 
do so. It would haTe the ability to do so only if it would

be feasible to the co■pany and the cnstoaers, which is 
unlitely. 

On redirect exa■ination 8r. Stewart testified that he 
would be unable to surrender the contract carrier authority 
to serye Rockwell, surtronics, Borroughs Wellco■e, and Dunn 
& Bradstreet because those customers haTe shipped 
comaodities that weigh ■ore than 50 pounds. He vould be 
willing for the Commission to a■end his contract carrier 
permit to restrict against articles weighing less than 50 
pounds. The co■■on carrier aath:>rity is the ■ost essential 
ite■ he needs in order for his business to grow. Be would 
prefer to have coa■on authority if Pirst Citizens and the 



484 TRUCKS 

others with whoa he has contracts would fall·under the 
coa■on carrier authority. 

The witness testified that he considered a backup vehicle 
oue that he could get his hands on in an unusual situation 
and that he had such Tehicles available a t  all ti■es. It is 
not the nor■al business practice of his co■pany to acquire 
eguip■ent or to hire driTers before it has a need for the■• 
Profits of the company were $13,000 iu 1978 and the profit 
position has increased so far in 1979. Profits of the 
co■pany are usually spent for better equip■ent. 

illlll f. !!!!!] testified that he is Regional !anager for 
Purolator courier Corporation, with his office in Charlotte. 
Korth Carolina. Purolator bolds state wide general co■■odity 
authori ty with a limitation of SO pounds per package and an 
aggregate of 100 pounds to any one custo■er in any givea 
day. This authority w as acquired by Purolator around 
January 1979 and the tariff filed and operations begun in 
the latter part of !arch 1979. Purolator also has contract 
carrier authority. It is actively engaged in operations 
under both its =ontract and co■■3D carrier authorities in 
worth Carolina. 

l!r. llhi te testified that he w as in direct charge of the 
operations of Purolator in Horth Carolina. His co■pany has 
a ■ajor ter■inal facility in Charlotte, a ter■inal vith 
garage support in Asheville, a terminal in Greensboro, a 
ter■inal in Cary where a garage support facility is being 
added, and a nev terainal being located in the extre■e 
eastern part of the State. In its oper ation Purolator uses 
basically E-150 to E-250 delivery nns, so■e five-ton parcel 
delivery vans, and two F600 Linehauls which are 16-foot 
vans. In the eastern part of the State it has about 25 
vehicles with 15 of the■ being based in Cary and the others 
based in Sanford, Elizabeth City, .Jacksonville, Vil■ington, 
Luaberton, and strategic locations. Bis co■pany has the 
flex ibility to ■oTe additional equip■ent into the area, if 
nece ssary. 

Since !arch 1979, Purolator has been in active operation 
as a general coa■odity carrier of packages and articles 
weighing 50 pounds or less. It is ready, w illiug, and able 
to ■eet the transportation needs of any of the shipper 
witnesses appearing in the proceeding. It provides courie r  
service characterized b y  a short o r  overnight delivery and a 
pickup fro• the plac e of business and deli.ary co■pletelJ 
through to the destination. Purolator is now actiTely 
en gaged in ■arlteting activities, has recently hired a new 
market representative for the eastern part of Jorth 
Carolina, and is conducting a national advertising and 
mail-out program. It would have been iapossible for 
Purolator to have contacted all shippers in worth Carolina 
vi thin the fev aonths that it has been operating i·ts general 
co■aodity authority. 
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ftr. White is faailiar vith the 
Carolina in the courier or s•all 
and in his opinion there is 
serYice of that kind. 

carriers operating in Worth 
package deli•ery serYice 
no need for any additional 

on cr;oss-exa■ination Sr. White identified the Oo■■ission•s 
Order issued in Docket lo. 'l'-1077. Sub 1Q, on Septeaber 7, 
1978, as an order granting Purolator its coaaon carrier 
authority, but ex plaiaed that it vas seYeral ■onths later
before his co■pany filed its tariff and began actual 
operations under the authority. He testified that the 25 
•ehicles that were aYailable in the eastern part of the 
State are also used in contract carriage and in so■e 
interstate transportation. The present intrastate 
operations of Purolator consist of approx intely 801 coaaon 
carriage and 201 contract. 

ftr. White testified that Purolator would pro•ide its 
courier serrlce to indi rldual residences if the traffic had 
been prearranged. The charge would depend upon the 
applicable tariff rate. If the sbip■ent had so■e special 
reguire■ents bey ond the noraal serYice, it could co■• under 
the exclusiYe rate; for exaaple. if soaeone w ould ask for a 
package to be picked up in Charlotte in 15 ainutes and 
deliYered to Sanford in three hours. His coapany does 
proYide the call and deaand serYice that Eastern proposes to 
offer. It probably has 75 to 80 call and deaand shipaents 
each da y. Although his co■pany generally operated on a 
systea of established runs in its contract operations. this 
no longer bolds true as a general co■aodity carrier. It is 
on call to pick up for any custoaer. The courier serYice is 
a co■aon carrier general co■aodity serYice. T he co■pany 
does not restrict its serYice to custo■ers vho gi•e 
repeUti Ye business that can be handled on an established 
run. 

I t  is not the position of Purolator that a shipper such as 
First Citi-zens Bank could be required to contract vith 
Purolator nor would Purolator ha•e to contract with first 
Citizens. The testi■ony of first Citizens in the hearing 
did not show a need for another carrier. It only needed 
soaeone to fill in for ncation schedules, and Purolator had 
handled all this transportati�n for the■ in the past. 
Purolator did Join in a ■otion with Pony Express to diS11iss 
portions of the applica tion because t.here was no testi■ony 
regarding need other than in the Raleigh. 5el■a, and Sanford 
area. !Ir. Williaas of Wachoria Bank only testified that 
there was a need for serv ice in eastern worth Carolina tvice 
in one year. Sr. Price of First Citizens did testify as to 
his branches throughout the eastern part of the State for 
vacations and sickness, but his testiaony did not warrant 
the conntyvide serYice. 

Purolator can handle the transportation needs of sr. 
San•ageot for transportation to and froa Wendell, Wilson, 
Rocky !onnt. Sanford, and the Research Triangle P ark area. 
It is not the entire position of Purolator that the shipping 
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public has a duty to go out and find it, but shippers do 
have a responsibil-i ty to try to locate a carrier to satisfy 
their needs. It is not inconsistent for Purolator to object 
to carriers giving authority to serve a shipper that 
Purolator has not solicited. 

fhe tera •door-to-door• aeans p ick ap at the location the 
custoaer requests and deliver to the location that he has 
requested it to be delivered. In  courier service, 
coaaodities are not warehoused , they are not dropped for 
pickup at any consolidated location, but they are picked up 
at the location the custoaer desires and delivered to the 
location that it desires. Expedited aeans exactly what it 
says, a speedy service. llhat constitutes expedited service 
depends upon the shipaent, which could be three days or one 
hour. on a shipaent to London three days is expedited; on a 
shipaent fro• Raleigh to Selaa three days would not be 
considered expedited. 

Purolator is delivering a payroll to the Sieaens-Allis 
plant in  Sanford every llednesday. fhe last ti■e the aarket 
representative solicited this account for other paper wort, 
Purolator did not have authority to haal general 
coaaodi ties. 

l!r. Vhite testified that he could not quote Parolator•s 
rev enue fro• Worth Carolina operations in 1978, but that it 
could run S1 million a year . Any package that is taken away 
fro■ Purolator woald have an i■ pact on its operations. Even 
if Purolator does not serve the shipper witnesses today, it 
could have them next week. 

(lt the conclusion of l!r. White's testiaony, the latest 
eguipaent list and financial state■ents of Purolator filed 
vi th the Coaaission and the Order of the Coa■ission in 
Docket lo. T-1077, Sub 14, were offered into evidence by 
reference and judicial notice was taken of such docu■ents by 
the Bearing Exaainer.} 

!t!!£! !• fil!!,EY testified that be is the District l!anager 
and the Chief Opei;ating Officer in Borth Carolina for Pony 
Express. His co■pany now has contract carrier authority to 
handle Group 21 co■aodities including data processing , bank 
st ationery, cash le tters, and papers and documents, all of 
which are generally known as bank docu■ents and data 
processing media. Pony Express transports nuaerous 
comaodities vithin its authority between points and places 
in eastern Nor th Carolina and jast about covers all the 
cities and towns in that area. It  has approxiaately 80 to 
85 vehicles located in the general area east of Raleigh. In 
transporting the bank documents and data processing aedia it 
has contracts which call for both scheduled delivery as well 
as on-call service throaghout the State. 

!r. Bailey testified that be had heard the testiaony of 
l!r. Stevart for Eastern as to its financial status and 
eguipaent list �nd is of the opinion that these would not be 
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sufficient to enable a carrier to successfully operate an 
on-call business throughout eastern Borth Carolina for the 
comaodities vhicb P ony Express is now hauling. 

!r. Bailey also test ified that he had heard the testiaony 
of the witness from First Citizens Bank concerning the need 
for backup coYerage for vacations and e■ergency situations. 
Pony Express has provided that very type of service for 
First Citizens and did so last suaaer. It is capable of 
continuing to provide the service. 

ftr. Bailey also heard the Wachovia witness testify 
concerning an atteapt to contact his coapany. Pony Express 
has around-the-clock ser•ice in Raleigh. Charlotte. and 
linston-Salea and. in addition, has a toll-free VATS nu■ber 
in Winston-Sale■• lS a part of the lachovia contract strict 
guidelines should haYe been given out by Wachovia that 
linston-Salea could be called 24 hours a day in case of a 
proble■• He did not recall that the witness testified that 
he had called Winston-Sale■• Should e■ergency situations 
now arise in Raleigh. there is a ■an on telephone call 24 
hours a day. and Pony Express can pronde the e■ergency 
service testified to this ■orning. 

On cross-e:n.■ination ftr. Bailey stated that Pony Express 
is giving good service to Wachovia and that be does not know 
why the Wachovia witness would support the application of 
Eastern. He does not believe Wachovia•s concerns to be 
insignificant, but certainly they were not shocking. Under 
the circu■st ances he thinks it unreasonable for Wachovia to 
nnt an alternative carrier available to it. The only 
specific exa■ple of need was the ti■e when lachovia•s nor■al 
air carrier could not go into Vil■ington because of a 
hurricane. Pony Express could have provided the e■ergency 
serYice had it been contacted. Be is not doubting the 
testi■ony of !r. lillia■s that Wachovia atte■pted to contact 
his co■pany. Pony Express has ■ore than 100 contracts on 
file with the Co■■ission at this ti■e. These contracts are 
consolidated and then filed with the Co■■ission. In so■e 
instances operations vould start before the contract vas 

actually filed. Be recalls the witness in the hearing 
indica ting that he vas not aware of a contract w ith Pony 
EXpress. Be does not tnov whether or not his co■pany has a 
contract with D.P. Ser•ices. It is his responsibility to 
keep up vith the con tracts and he does a good job, but he 
cannot na■e all of the contracts. 

In operating its authority Pony Express has a considerable 
number of established runs but also has the capability to 
provide on-call serYice. Approxi■ately 101 to 151 of the 
operations would be on call. Pony Express also has 
interstate authority, but the 80 to 85 Yehicles stationed in 
eastern North Carolina are all inYolved solely in intrastate 
transporta tion. The Pony Express authority vas originally 
granted by this Co■aission while it was a subsidiary of the 
VachoYia corporation. The Pony Express contract with 
Wachovia has a term of about six and one-half years fro■ the 
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da te of the sale. He was not involTed in the transfer of 
the authority fro• WachoT ia and does not knov whether or not 
the length of the iachoTia contract w as one of the 
inducements for that purchase. 

Operating revenues for Pony Express to date this :rear 
would exceed $1 million, but not SS million. Potentially, 
Eastern courier operations could hurt his co■pany ver:r ■uch. 

It is the position of Pony Express that, if First Citizens 
here in Baleigh vants a backu p carrier, it should be 
required to contract with either Pony Express or Purolator. 
It would be their prerogative whether they wanted to 
con tract or not. 

Pony Express is presentl:r participating in an application 
be fore this co■aission in Docket Wo. T-1938, Sub 1, vhere it 
is seeking statewide authorit:r to transport general 
com■odities in shipments not exceeding 200 pounds . It is 
the company's position that public conTenience and necessity 
require that proposed service. Pon:r Express would be very 
■uch interested in providing the service and is in a
position to provide adequate serTice. If E astern acquires 
the authority it is seeking and serves the shippers that 
were represented at the hearing, Pony Express could lose 
service to First Citizens, to Wachovia, and to D. P. 
Services , all of which could certainly be considerable. 
Pony Express does not object to the granting of co■■on 
ca rrier authority to Eastern other than for the 
transportation of audit and accounting ■edia and bank 
documents. Pony Express has never turned down a request for 
serTices as a contract carrier, b ut probably its service h as 
been turned down by so■e shippers because of rates or 
whatever. on redirect examination, l!r. Bailey stated that 
it was not the position of Pony Express in its general 
commodity application that there was any public convenience 
and necessity required for the co■■odit.ies that it 
transports in contract carriage. 

B ased on the testi■ony and evidence presented at the 
hearing, including the documents a nd ■atters on file with 
the Coa■ission of vhich the Bearing Exaainer has taken 
ju dicial notice, t he Hearing Examiner ■akes the following 

FINDIBGS OF PACT 

1. Eastern, the Applicant in this docket, is authorized 
to operate and is actively engaged in operations as a 
contract carrier in North Carolina under contract Carrier 
Permit 110. P-26q issued by this Co■■ission v it'h authorized 
co■aodity and territory description as follows: 

{1) Transportation of Group 21, Other Specific 
Coaaodities, viz: Data Processing reports, payrolls, 
cards, coaaercial papers, docuaents, written instruaents 
(none of the above co■modities shall be carried between 
banks or banking institutions or branches thereof, and 
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shall not include c oin, currency, and negotiable 
securi ties), aachine parts, custoaer supplies, aetal parts 
or raw aateri1ls, advertising aaterial; and saal l packages 
and u.s. !ail to and fro• bus stations, Raleigh-Durhaa 
Airport, and Post Offices; the foregoing does not include 
drugs, aedicines and auto parts and accessories, under 
indirldual bilateral contract with Plow control 
Division-Rockwell International, Raleigh. North Carolina: 
surtronics, Inc., Raleigh, North Carolina; coaputer 
!anageae nt Corporat ion, Raleigh, Borth Carolina, and 
Tipper Tie Division, Rhee■ !anufacturing Coapany, Apex, 
Borth Carolina, as follows: 

(a) Between points and places within a 50-■ile 
radius of Raleigh, Borth Carolina, and 

(b) Between (a) abOYe and points and places wit hin
the Counties of Granville, Dur haa, Orange, Ala■ance, 
Guilford , Forsyth, Davie, Iredell, !ecklenburg, Stanly, 
!ont go■ery, !oore, Hoke, Cu■berland, that part of Saapson
County lying on and north of u.s. Highway 13, Warne, 
Lenoir, Pitt, Edgecombe, Nash, Fr anklin, Tance, lilson, 
Johnst·on, Harnett, Wake, Lee, Chathaa, Randolph, Davidson, 
Rowan, and Cabarrus. 

NOTE: The authority shown in (a) and (b ) above is 
considered as one autho-rity and ■ay not be separated for 
any purpose. 

(2) Transportation  of Grou p 1, General coaaodities,
between Rese1rch Triangle Park, North Carolina, and 
Greenv ille, llorth Carolina, under individual bilateral 
written contract with Burroughs iellcoae Co., 330 
Cornwallis Road, Research Triangle Park, North Carolina. 

(J) Transporta tion of co■aercial papers, cash 
letters, docuaents, �nteroffice coamunications, auditing 
and acco unting ■edia and other business records, docuaents 
and supplies used in processing such media, and written 
instruaents (except currency, coin, and bullion) between 
the operations center of First Citizens Bank & Trust 
Company, 20 East !artin Street, Raleigh, North carolina, 
on the one hind, and on the other hand, the branch offices 
of First Citizens Bank & Trust co■pany located in Wendell, 
North Carolina: on Highway 54, Research Triangle Park, 
D urha■ county: on Franklin Street, Chapel Hill, Orange 
County; and in Jorthgate Shopping Center, Durha•, Durhaa 
County. 

(Q) Group 21, Transportation of reference books,
directories, and related a:aterials under contract with 
Dunn & Bradstreet, Inc., between points in and east of the 
Counties of Cuiaberl and, Durha•, Harnett, Hoke, Orange, 
Person, Scotland, and Wake, North Carolina. 

2. By this applicat ion, which wa s filed on Septe•ber 18,
1979, Eastern seeks authority to a■end its existing Contract 
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Cartier Permit 110. P-264 by adding t he firm of D.P. 
Services. Inc., as a contracting shipper under (1) of its 
permit, by adding the Counties of Bockinghaa and Jev Hanover 
to the geographical scope set out in (1) (b), and by further 
adding a new (5) to its Contract Carrier Perait 110. P-264, 
as follo ws: 

(5) Group 21. transportation of electronic word
processi�g equipment and related coa■odities between 
points in and east of Person. Orange, Chathaa, Scotland, 
and ftoore Counties under a continuing contract with Lanier 
Business Products, Inc., Raleigh, Worth Carolina. 

3. By its application Eastern further seeks coaaon 
carrier authority as follovs: 

Group 1, general 
east of Person, Orange, 
Coun ties. 

coaaodities between points in a nd 
Chathaa, Scotland, and ftoore 

Restricted against transportation of single articles 
or packages weighing in ezcess of 50 pounds and against 
multiple articles and packages veighing in aggregate ■ore 
than 200 pounds when moving fro• one consignor at one 
location to one consignee at one location in a single day. 

4. In carrying out its prese.nt contract carrier 
operations, Eastern employs a secretary, four full-tiae 
drivers, and four part-tiae drivers. in addition to its 
President Lawrence Wayne Stewart. ftotor �hicle egllipaent 
owned by the Company consists of tvo 3/4-ton vindov vans, 
tvo pickup trucks, one tvo-ton trnck, and five autoaobiles. 
All of t he vehicles are used every day ill the present 
operations. 

5. D.P. Services. Inc. , is a data processing service 
vhich processes account s  payable, accounts receivable, 
payrolls, general ledgers, and general accounting aedia for 
various businesses. Tiaely shipaent of the audit and 
accounting media on a regularly scheduled basis betveen the 
offices of D.P. services and its clients is a critical part 
of the services perforaed by this coapany. D.P .  Services 
desires to hav e Eastern available to provide transportation 
service and has entered into a contract with !astern subject 
to the approval of this Co■aission. 

6. Lanier Business Products, Inc., has a need for the 
transportation of electronic typing systeas consisting of 
processors, printers, and screeners into the eastern part of 
Nort h Carolina. The eguipaent, vhich weighs fro• 60 to 75 
pounds, is usually shipped uncrated and requires vans with 
proper padding. Freguency of shipment depends upon custoaer 
demand, and a flexible delivery schedule is required. 
Lanier Business Products, Inc., is presently using the 
services of Eastern under temporary authority granted by 
this Coa■ission and has entered into a contract vith Eastern 
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for transportation service subject to the approv al of this 
Commission. 

7. Eastern is presently authorized to provide c ontract
carrier service to surtronics, Inc., Raleigh, lorth 
Carolina, within the territory specified in Per■it 
No. P-264, Exhibit A (1) • and a written contract covering 
such transportation is on file with the co■■ission. 

8. surtronics, Inc •• supports the application to a■end 
the territorial scope of Per·■it No. P-264 • Exhibit A (1), by 
adding Rockingh�• and Nev Hanover counties thereto. 

9. surtronics, Inc., has need for transportation of 
packaged and unpackaged parts between its facilities in 
Raleigh and custo■ers located in lil■ington and Reidsville. 

10. !ore than a year h&S passed since Eastern was last
called upon to provide service under its transportation 
contract with Tipper Tie. 

11. With respect to the application for additional 
contract carrier authority, the Bearing Exa■iner finds that: 

a. The proposed 
definition of 
Chapter 62 
St,.tutes; 

operations confor■ to the 
a contract carrier set f orth in 
of the Jorth Carolina General 

b. The proposed operation s vill not unreasonably
i■pair the efficient public service of carrie rs
operating under certificates, or rail carriers;

c. The proposed service will not
i■pair the use of the highways by
public:

unreasonably 
the general 

d. The Applicant is fit, willing, and able to 
properly perfor■ the proposed service as a 
contract carrier; and

e. T he proposed operations vill be consistent with
the public interest and the policy declared in
Ch�pter 62 of the North Carolina General
Statutes.

12. In support of its application for co■■on carrier 
authority, Eastern offered the testi■ony of witnesses 
representing Wachovia Bank and Trust Co■pany, First Citizens 
Bank and Trust Co■pany • Surtronics, Inc.• Trial, 
Incorporated, Cutler-Raamer, Sieaens-lllis Corporation, East 
Carolina Beat Treat Service, !achine Tool and Heat Treat 
Service, and Texasgulf. 

13. The Wachovia Bank Operations Center in Raleigh, Horth
Carolina, processes checks and deposits for the region 
consisting of C hapel Hill, Durha■, Rocky !ount, Wilson, 
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Wilaington , Fayetteville, Laurinburg, Saxton, Elizabethtown, 
and Lumberton. Checks and de posits are picked up fro■ 
Wachovia branches in this region and delivered to the 
Operations Center, and inforaa·tion, data processing, and 
other ite■s are delivered fro■ the Operations center back to 
the branches. This transportation is no• being provided by 
Pony Express on a daily scheduled basis, with Pony Express 
also being under contract for on-call service, if necessary. 
Except for one specific incident, which occurred during a 
hurricane, Pony Express has been able to provide service on 
an emergency basis when contacted. Pony Ex press is 
providing good service and the only transportation need 
identified by the Wachovia witness is its desire to have 
another carrier to call in e■er gency situations as a 
comple■ent or addition to the service now being provided by 
Pon y Express and Wachovia•s own ■essenger service. The
Wachovia witness was not faailiar with the current authority 
of Purolator. 

14. First Citizens Bank uses its own private courier
service for the transportation of checks, data processing 
■edia, and other ite■s between the various branches of the
bank, between the branches and its Operations Center in
Jacksonville, and between its operations center and Data
Processing Depart11eot in Raleigh •.. For vacation replace■ents
and e■ergency service, First Citi1:ens has utilized Pony
Express vhich, except in a few instances, has ■et all of its
transportation needs satisfactorily . The only
transportation need specified by the witness for First
Citizens vas a desire to have ■ore than one courier service
available for possible vacation replace■ents and e■ergency
situations. Re was not familiar vith the operations of
Purola tor, but stated that there is no reason vby his
co■pany could not use that service if it could aeet the
schedules at an acceptable price.

15. Villiaa Henry lade, Jr., the President of Surtronics,
Inc.• of Raleigh, testified 'that he was not aware that the 
co■aon carrier authority sought by Eastern would be 
restricted against articles exceeding 50 pounds in weight 
and, that being true, his co■panr would have no need for the 
proposed co■·■on carrier service. 

16. Trial, Incorporated, Sanford, Horth Carolina, is a
manufacturer of electronic air filters. It is currently 
using the services of Eastern for shipaents of parts for 
plating to surtronics in Raleigh. The co■pany would like to 
expand this by bein g able to send parts for plating or 
aachining to other aachine shops located in the eastern part 
of the Stater including Dunn and Wil■ington. The co■pany 
witness expressed a need for a courier service that could 
pick up ship■ents fro■ its place of  business, deliv er the■ 
to the plating or ■achine shop, and bring the parts back to 
its place of business on an expedited basis. 

17. The cutler-Ha■■er plant in Sel■a, lorth Carolina,
manufactures electrical switches and requires transportation 
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of small packages between its plant in Selma and the 
Raleigh-Durham Airport and for transportation of parts fro■ 
its plant to surtronics in Raleigh for plating and to 
Piedmont Assembly P roducts in Wendell for processing. The 
majority of shipments to Surtronics are now handled on 
company-owned equipment and the shipments to P iedmont 
Assembly Products in Wendell are made by o•ernite or other 
common carriers. The company desires expedited co■■on 
carrier courier ser•ice for small orders as well as 
shipments coming fro■ the airport. 

18. Siemens-Allis Corporation in Sanford, lorth Carolina,
manufactur es circuit breakers and expressed a need for 
transportation of parts fro■ the plant in Sanford to 
Surtronics in Raleigh, to Wendell , Henderson, and Fuquay and 
the temporary Siemens-Allis corporation plant in Garner. At 
the present time, Eastern is handling the shipments to 
surtronics under contract. The other transportation is 
handled by company-owned trucks or employee-owned •ehicles 
and the company desires co■■on carrier courier expedited 
ser•ice that can handle this transportation. 

The company witness representing the Siemens-Allis 
Corporation's nev plant facility located in Wendell has not 
yet in•estigated existing carriers in the State who ■ay be 
able to meet the prospective transportation needs of that 
plant and could not testify as a fact tha t there was a need 
for service in addition to existing ser•ice. 

19. East Carolina Beat Treat Service and eachine Tool and
Heat Treat Service in Raleigh expressed a need for deli•ery 
and pickup of parts both inb�und and outbound fro■ their 
plants in Raleigh to Wilson, Wendell, Bocky Mount, and the 
Research Trian1le Park. This transportation at the present 
ti■e is handled by company-owned equipment, customer 
deli•ery and pickup, bus service, and UPS. East Carolina 
and eachine Tool need and desire the services of a carrier 
which does not require shipments to be packaged and whose 
services are available on an expedited basis. 

20. The company witness for Texasgulf vas not 
specifically familiar with the transporta tion requirements 
of his company except that it involves small parts being 
flown into the airports in Raleigh, �inston, and Bev Bern 
that had to be picked up for delivery to  the plant site in 
Aurora. He testified that he did not know as a fact that 
there was not adequate existing authority for courier 
transportation in the eastern part of North Carolina and he 
did not know of any reason wby Purolator could not meet bis 
company's transportation needs. 

21. The Protestant Purolator holds Certificate/Per■it 
No. CP-44 issued by this Commission authorizing it to 
operate as a common carrier between all points and places in 
tbe State in the transportation of articles, packages, and 
all commodities (v itb certain specific exceptions) moving in 
courier service as defined in said Certifica te, said service 
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being restricted to the transportation of packages and 
articles weighing no •ore than 50 pounds and weighing in the 
aggregate no ■ore than 100 pounds fro• one consignor at one 
location to one consignee at one location at any one day. 
Purolator is also authorized to opera te as a contract 
carrier o ver irregular routes betw een all points and places 
in the State in the transportation of nrious co•modities, 
not covered by its co■•on carrier certificate, including 
inter alia commercial papers and docu■ents between banks and 
banking institutions, checks, business papers, records and 
audit and accounting media, whole huaan blood and blood 
derivatives, and exposed and processed filas and prints and 
related supplies. 

22. Pony Express ho lds contract carrier authority issued
by this Co■mission in Contract carrier Permit lo. P-215 to 
transport Group 21, cash letters, coaaercial papers, 
docuaents and records, bank stationery, sales, payroll, and 
other ■edia, ind business, institutional, and governaental 
records (except currency, coin, and bullion) between all 
points in the State. The co• pany is actively operating 
under such authority under nuaerous contracts with 
individual shippers vith ship■ents being aade both on a 
regular scheduled basis and an on-call ba.sis. Pony Express 
has the authority and the ability to handle the specific 
transportation r equirements testified to by Wachovia Bank 
and First Citizens and, in fact, has provided and is nov 
providing contract carrier service for Wachovia and has in 
the past provided contract carrier services to Pirst 
Citizens. In addition to its existing contract carrier 
perait, Pony Express has •ade application to this Coaaission 
in Docket No. T-1938, Sub 1, for sta tevide co■aon carrier 
authority to transport general coaaodities restricted 
against ship■ents in excess �f 200 pounds and also 
restricted against the transportation of cash letters, 
comaercial papers, documents and records, bank stationery, 
sales, payroll !nd other media, and business, institutional, 
and governmental records. �his ■atter has been heard by a 
Commission Hearing Examiner. 

23. In the event that it is granted coamon carrier 
authority, it is the intent of Eastern to continue its 
contract carri!ge operations unless service to a particular 
customer could be handled by co•mon carriage. It would be 
the intent of Eastern to concentrate its co■ aon carriage 
operations around the Baleigh area and it would not solicite 
business to sorehead, Vil■ington, Elizabeth City, or Hags 
Head since it is unlikely that such service would be 
feasible to Eastern or its customers. 

2ij. None of  the supporting shippers in this proceeding 
presently use Purolator•s services as a c oamon carrier. 

25. Eastern has furnished financial 
that its assets exceed its liabilities 
realizing a profit froa its operations. 

data establishing 
and that it is 
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26. Eastern vould be 
operating equipment and to 
needed. 

villi ng to acg uire additional 
hire additional personnel as 

Whereupon, the Rearing Examiner reaches the following 

CORCLUSIORS 
(CONTRACT CABBU!B AOTBOBITT) 

Under the provisions of G.S. 62-262(1), the burden of 
proof is upon Eastern with respect to its application for 
addi tional contract carrier authority to show to the 
satisfaction of the co■■ission: 

1. That the proposed operations confor■ vith the 
definition of a contract carrier, 

2. That the proposed operation s will not unreasonably 
i■pair the efficient public service of carriers operating 
under certificates, or rail carriers, 

3. That the proposed service vill not unreasonably 
iapair the use of the highways by the general public, 

4. That Eastern is fit, willing, and able to properly
perfor■ the ser vice proposed as g contract carrier, and 

5. That the proposed operations vill be consistent with
the public interest and the policy declared in Chapter 62 of 
the North Carolina General Statutes . 

Eastern is at the present tiae satisfactorily conducting 
contract carrier operations un�er its existing contract 
ca rrier authority and desires to add two additional 
contracting shippers, D.P. Services, Inc ., for the 
transportation of audit and accounting ■edia and Lanier 
Business Products, Inc.• for the transportation of 
electronic vord processing eguipaent and related 
coa■odities, ani to also aaend the territorial scope of its 
contract authority to include the counties of Bockinghaa and 
Rev Hanover. In the case of Lanier, Eastern is at the 
present ti■e petfor■ing contract services under te■porary 
authority granted by this Co■aission. In viev of the 
evidence presented in the record, the Bearing Examiner 
concludes that Eastern has aet the statutory burden of proof 
justifying the requested aaendaents to its contract carrier 
permit. 

FUBTHEB CO!fCLUSIOIIS 
(CO!!!ION ClBRIEB AIJTBOBI'rY) 

Under the provisions of G. s. 62-262 (e) • Eastern has the 
burden of proof in its application for coa■on carrier 
authority to show to the satisfaction of this Coa■ission: 
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1. That public convenience
proposed service in addition 
transportation service, 

and 
t.o 

necessity require the 
existing authorized 

2. That Eastern is fit, willing, and able to properly
perform t.he proposed service, and 

3. That Eastern is solvent and financially able to
furnish adequate service on a continuing basis. 

The type of proof required to show public convenience and 
necessity within the aeaning of G.S. 62-262 is further 
explained by Rule R2-15 of this Coaaission which provides 
that the Applicant aust establish proof that a "public 
demand and need exists" for the proposed service in addition 
to existing authori zed service. The Supreae Court of Borth 
Carolina and t·he court of Appeals have in se veral decisions 
stated the elements which constitute "public convenience and 
necessity," pointing ou t that they include such questions as 
"whether there is a su bstantial public need for the 
service;" "whether the existing carriers can reasonably aeet 
this need;" and "whether it would endanger or iapair the 
operations of existing carriers contrary to the public 
interest." �!ili1i� Cowwission �- carolipa coach cowpany, 
260 R.C. 43, 132 S.E.2d 249 (1963); Utilities Coa■ission y. 
Trucking COmI!l!!I, 223 R. c. 687 • 28 s. E. 2d 201 (1943); 
Utilitie§ CQ!U�SlQ.!!. �- Southern� Company, 19 B.C.App. 
597, 199 s.E.2d 731 (1973); Utilities comaission �- Qilfil! 
Cill Coacb CQ!!I!!!!.i, 4 R.C .App. 116, 166 S.E.2d 441 (1969). 

In support of its coamon carrier application, Eastern has 
offered testimony of supporting shippers in basically two 
areas of transportation. First, the transportation of bank 
docuaents and audit, accounting, and data processing 
documents for Wachovia Bank and First Citizens Bank and, 
second, the transportation of small articles and parts for 
several business concerns located in and around the Raleigh 
area. Wit h respect to the traU"Sporta tion of bank-related 
docuaents, the Rearing Exaainer is of the opinion that the 
evidence fails to establish a substantial public need for 
the cowmon carrier authority herein sought by Eastern. The 
testimony offered on behalf of Wachovia Bank indicates, at 
most, the possible need for emergency service if no other 
service (including th at of Pony Express, Purolator, and the 
bank's own aessenger service) was available. Only one 
specific incident of an inability to secure service fro• 
Pony Express was cited by the witness from Wachovia and that 
occurred durin g a hurricane. Likewise, the testiaony on 
behalf of First Citizens shoved, at most, a desire to have 
another carrier available to meet "possible" needs that 
could not nov be met by Eastern under its present authority 
or hy Pony Express. In the opinion of the Bearing Examiner, 
the testiaony of the bank witnesses falls far sho. t of 
establis hi ng a substantial public need for a new co11aon 
carrier authority to transport bank-r elated docuaents in 
addition to service which is nov available from existing 
authorized carriers, including Pony Express and Purolator. 
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However, it is the further opinion of the Bearing Exa■iner 
that the totality of the testimony offered in this 
proceeding does support a grant of at least a portion of the 
common carrier operating authority applied for in this 
docket by East ern. In this regard, the Bearing Exa■iner 
believes that the Applicant has carried the burden of proof 
of shoving that the public convenience and necessity require 
a grant of li■ited operating authority to Eastern to provide
common carrier pickup and delivery service of general 
co■modities in and between the counties of Wake, Lee, 
Barnett, and Johnston in North Carolina. Nevertheless, this 
authority should be restricted against the transportation of 
commercial papers and documents between banking institutions 
and other points incidebtal to such bank transportation and 
against the transportation of single articles or packages 
weighing in ex cess of 50 pounds and against multiple 
articles and packages weighing in the aggregate ■ore than 
200 pounds. A careful review of the entire record in this 
case has led the Rearing Examiner to conclude that Eastern 
has failed to show a need for its proposed common carrier 
service throughout the entire geographical area covered by 
its application. In fact, Eastern •s owner and president, 
Lawrence Wayne Stewart, testified that it was the intent of 
his comp any to concentrate its common carrier activities in 
and around the Raleigh area and that his Coapany would not 
solicite nor would it be feasible for it to handle business 
in the easternmost part of the State, such as the Sorehead, 
Wilmington, Elizabeth City, and Nags Bead areas. 

While it is recognized that aost, if not all, of the 
transportation needs described at the hearing by the various 
shipper witnesses could be handled by Purolator under its 
existing common carrier authority, the Bearing Exaainer 
believes that the limited operating authority set forth in 
Exhibit B attached hereto is, nevertheless, required in 
addition to existing authorized transport ation service. In 
this regard, the Rearing Examiner feels co■pelled to note 
that none of the supporting shippers presently receive 
common carrier transportation services fro■ Purolator and, 
in fact, it appears that the business of said shippers has 
not even been solicited by Purolator. This being the case, 
there is no evidence in this record that any of the revenues 
presently being derived by Purolator fro■ its comaon carrier 
authority will be diverted to Eastern, thereby serving to 
seriously i■pair or endanger the co■■on carrier operations 
of Purolator (or other existing common carriers) contrary to 
the public interest. 

Accordingly, the Bearing Examiner concludes that a grant 
of limited common carrier operating authority in accordance 
with the authority set forth in Exhibit B attached hereto is 
appropriate in this case. Yurtheraore, the Hearing Examiner 
is of  the opinion that the Applicant is certainlr fit, 
willing, and able to perform the coaaon carrier 
transportation services described in Exhibit B and is also 
solvent and financially able to furnish adequate service on 
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a continuing basis under the operating authority set forth 
in said Exhibit B. 

Notwithstanding all of the above, one issue still remains 
for consideration. The Applicant holds contract carrier 
authority which will, to some extent, be duplicated by the 
grant of common carrier operating authority approved herein. 
Applicant's president has stated that it would accept a 
restriction on its contract carrier authority so that it 
could not transport the same commodities within the same 
territory as both a contract carrier and as a common 
carrier. Therefore, the Hearing Examiner concludes that the 
following restriction should be placed upon Applicant's 
existing contract carrier permit upon the granting of the 
common carrier authority set forth in Exhibit B attached 
hereto: 

NOTE: Contract carrier operations are not authorized 
under Exhibit A of this Certificate/Permit which would be 
duplicated by common carrier operations authorized under 
Exhibit B of this Certificate/Permit. 

IT IS, THEREFORE, ORDERED: 

1. That the application of Eastern Courier Corporation 
for authority to amend Contract Carrier Permit No. P-264 be, 
and hereby is, granted in accordance with Exhibit A attached 
hereto and made a part hereof. 

2. That Eastern Courier Corporation be, and hereby is, 
granted a common carrier certificate in accordance with 
Exhibit B attached hereto and made a part hereof. 

3. That Eastern Courier Corporation shall file with the
Commission evidence of the required insurance, and a list of 
equipment, and otherwise comply with the rules and 
regulations of the Commission and institute operations under 
the authority herein acquired within 30 days from the date 
that this Order becomes final. 

4. That unless Eastern Courier Corporation complies with
the requirements set forth in Decretal Paragraph 3 above and 
begins operations as authorized within a period of 30 days 
after this Order becomes final, unless such time is extended 
by the Commission upon written request, the operating 
authority granted herein will cease and determine. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 19th day of March 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-1709, 
Sub 5 

EXHIBIT A 

EXHIBIT A 

SCOPE OF OPERATIONS 

Eastern Courier Corporation 
Raleigh, North Carolina 

Contract Carrier Authority 

(1) Transportation of Group 21, 
Other Specific Commodities, viz: 
Data Processing reports, 
payrolls, cards, commercial 
papers, documents, written 
instruments (None of the above 
commodities shall be carried 
between banks or banking 
institutions or branches 
thereof, and shall not include 
coin, currency, and negotiable 
securities), machine parts, 
customer supplies, metal parts 
or raw materials, advertising 
material, and small packages and 
U.S. Mail to and from bus 
stations, Raleigh-Durham Airport 
and Post Offices; the foregoing 
does not include drugs, 
medicines, and auto parts and 
accessories under individual 
bilateral contract with Flow 
Control Division-Rockwell 
International, Raleigh, North 
Carolina; Surtronics, Inc., 
Raleigh, North Carolina; 
Computer Management Corporation, 
Raleigh, North Carolina; and 
D.P. Services, Inc., Raleigh,
North Carolina, as follows:

(a) Between
within a
Raleigh,
and

points and places 
SO-mile radius of 

North Carolina, 

(b) Between (a) above and
points and places within
the Counties of Granville,
Durham, Orange, Alamance, 
Guilford, Forsyth, Davie, 
Iredell, Mecklenburg, 
Stanly, Montgomery, Moore, 
Hoke, Cumberland, that part 
of Sampson County lying on 
and north of U.S. Highway 
13, Wayne, Lenoir, Pitt, 
Edgecombe, Nash, Franklin, 
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DOCKET NO. T-1709, 
Sub 5 

EXHIBIT B 

TRUCKS 

Vance, Wilson, Johnston, 
Harnett, Wake, Lee, 
Chatham, Randolph, 
Davidson, Rowan, Cabarrus, 
Rockingham, and New 
Hanover. 

NOTE: The authority shown in 
(a) and (b) above is considered
as one authority and may not be
separated for any purpose.

(5) Group 21, Transportation of 
electronic word processing 
equipment and related 
commodities between points in 
and east of Person, Orange, 
Chatham, Scotland, and Moore 
Counties under a continuing 
contract with Lanier Business 
Products, Inc., Raleigh, North 
Carolina. 

NOTE: Contract carrier 
operations are not authorized 
under Exhibit A of this 
Certificate/Permit which would 
be duplicated by common carrier 
operations authorized under 
Exhibit B of this 
Certificate/Permit. 

EXHIBIT B 

SCOPE OF OPERATIONS 

Eastern Courier Corporation 
Raleigh, North Carolina 

Common Carrier Authority 

(1) Group 1, General commodities 
between the counties of Wake, 
Lee, Harnett, and Johnston in 
North Carolina. 

RESTRICTED against the 
transportation of single 
articles or packages weighing in 
excess of 50 pounds and against 
multiple articles and packages 
weighing in the aggregate more 
than 200 pounds when moving from 
one consignor at one location to 
one consignee at one location in 



AUTHORITY GRANTED - CONTRACT CARRIER 501 

a single day; and further 
restricted against the 
transportation of commercial 
papers and documents between 
banking institutions and other 
points incidental to such bank 
transportation. 
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OOC!CET !fO. T-825, SUB 237 

3EPORE THE NORTH CAROLijl UTILITIES CC�!!ISSION 

In tbe !atter of 
!ot or Common Carriers - susoension and
Investigation of Proposed !;crease in
3ates �nd Cbarges Applicable to Ship
�ents of General commodities,
Including !!ini 11am Cb.arges

ORDER ON 
RECO!fSIDERATIO!f 

BEARD Ilf: 

3EFORE: 

� PPl'!lB U CZS: 

The Bearing Room of  the Coamission, Dobbs 
Building, Raleigh, llot:th Carolina, on Septe:iber 
14, 1979, at 11: 00 a.11. 

Chairman Robert K. !Coger, Presiding; 
Commissioners Sarah. Lindsay Tate, Edvard B. 
Hipp, John i. Winters, Leigh 8. Ra■mond, and A. 
Bartvell Campbell 

For the Applicant : 

Thomas 'ii. Steed, Jr., Allen, Steed & Pullen, 
P .A., Attorneys at Lav, P.O. Box 2058, Raleigh, 
North Carolina 27602 

J ohn 'ii. Joyce, 1307 Peachtree Street, N.E., 
Atlanta, Georgia 30309 

For the Intervenors: 

James !. Jones, Textile Traffic Association, 
400 Wendell court, Soite 400, Atlanta , Georgia 
30336 
Por: North Carolina Textile �anufactorers 

Association, Inc., an d ?be Textile Traffic 
Association, Inc. 

Daniel J. Sveene7, Eelnap, !!cCarthy, Spencer, 
Sveeney & Hardaway, 1750 Pennsylvania Avenue, 
lf. 'ii., 'ilasb.ingt:>n, D.C. 20036 
Poe: Nortb Carolina Traffic teagoe, 

National S:iall Shifments 
Conference, and Drug and 
Preparation Traffic conference 

Inc., 
Traffic 

Toilet 

Tom Alexander, !!aupin, Taylor and Ellis, P.O. 
Box 829, Raleiqh, ?forth Carolina 27602 
Por: �ortb. Carolina Tr;i.ffic Le;;.gue, Inc., Drug 

and Toilet Preparation Traffic Conference, 
National S.aall Shipments Traffic 
Conference, Inc., Jorth Carolina Textile 
�anofacturers .\ssociation, and The Textile 
Traffic Associati�n, Inc. 
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Stepb.en G. !Cozey, l?ublic Staff Attorney, Pttblic 
Staff - !forth Carolina atilities C'l1111issioo, 
430 lt. Salisbary Street Dobbs Baildiog, 
Raleigh, lortb Carolina 27602 
!'or: The Osiog and Coosuaing l?ublic 

BY T!ll! CO!'I.IHSSIJ!f: OD July 19, 1979, the Jorth Carolina 
1raffic League, Inc., Tbe Drug and Toilet Preparation 
Traffic conference, Inc., and otber shippers filed a 
?etitioo for Reconsideration or Rehearing and Petition to 
B xteod Date in Filing !lotice o f  Appeal. (l corrected copy 
Jf the Petitio n was filed on July 20, 1979.) In its Petition 
the shippers requested the co1111i ssioo to reconsider and/or 
reb.ear its Order of June 22, 1979, autb.orizing the actor 
carriers of general commodities to increase their intrastate 
rates and charges applicable to the transportation of 
general co1111odi ties. 

on August 8, 1979, tbe carr iers filed a reply to the 
Pet ition for Reconsideration or Rehearing. On September 4, 
1979, the shippers filed a motion to Strike Portion of Reply 
t o  Petition for Reconsideration or Rehearing. 

On Aagast 30, 1979, the Co��ission issue d an Order setting 
the Petition in oral argameot on September 14, 1979. Other 
Orders of the Commission have extended the time for filing 
Notice of Appeal in this docket. The aost recent Order 
dated Noveaber 15, 1979, further extended the time for an 
addition al 60 days from the d;,.te of the Order. 

?he aatter c ame on for oral argument as scheduled. The 
parties vere present and represented by Counsel. 

With respect to Excepti:>n !lo. 1: The shippers conte nd 
that the Com■ission in its Order of June 22, 1979, 
�uthorized more th.an donble the a mount of increase in rates 
;,.llovable under the President's Voluntary wage and price 
']Uidelin es. The shippers request that the Com11issi on upon 
reconsideration fin1 that any increase in rates in excess of 
7'1, if a llowed, vonld violate said guidelioes. 

rhis Co1111issioo is, of course, deeply concerned with 
tegard to the adverse i2pact that inflat ion is having on oar 
economy and, accordingly, ases its fall discretionary power 
to insure that all utilities ander its jurisdiction comply 
with the President's wage and price 3uideline s to the extent 
possible. aoweyer, the gui1elioes do contain undae hardship 
and gross inequity pro"Yisi:ios which do perait price 
increa se s in excess of the maximum price decleratico 
standards a nder certain exceptional circumstances. 
:!oreover, as obser"Yad by the �??licant , tb.e General Statutes 
of �orth Carolina reaaire that this Commission set rates 
that are just and reisonable and this Co■mission will 
contioul! to aake every ef!:irt to co11?lY vith this statutory 
:1anclate. 
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With respect to the shippers• contention that this 
Coamissi on b1s un=onditionally elected to adopt the 
voluntary guidelines, the :o■■ission voa.ld be remiss if it 
iid not remind said Intervenors that both in its rule and in 
its order adopting such rule the co■mission recogni zed the 
need 1nd provided for the few isolated instances, such as 
the instant proceeiing , wherein the Co■■ission in the 
interest of fairness and equity and in the fulfillment of 
its stat uto ry duties and responsibilities voald be compelled 
to allow increases in excess of the 11aximum peraitted under 
the voluntary guidelines. Clearly,  such circumstances vere 
envisioned by the Presi dent's Council on Wage and P rice 
Stability by virtue of the : oancil •s inclusion of subsection 
70SA-6 (b) in its December 31, 1978, pronoancment. !!oreover, 
subsequent pronoun=e■ents of the Council have contained 
specific statements vhich further reflect the council's 
intention that certain regulatory bodies be permitted the 
necessary discretionary flexibility essential to responsible 
regulation of publi= utility prices and profits. A farther 
example of suc h  intention is as follovs: 

"The Council recognizes tha t  the prices of most public 
utilities are already subject to regulation by  the Pederal 
Energy Regulatory Commission or by Public Utility 
comaissions (Commissions), and in issuing this price 
standard, the Council does not intend to supplant their 
statutory functions and responsibilities. The council's 
standards 1re intended to provide guidance to Co amissions 
on ant i-inflationary price changes, in order that anti
inflationa ry objectives can be given appropriate veight in 
regulatory proceedings. rhe standard should be viewed by 
Coma is sions as a mini11um objective to be achieved vhene ver 
possible, consistent vith their statutory 
responsibilities, and to be exceeded only un der 
exceptional circumstances." 

P inall y, the Commission wishes to reemphasize the fact as 
stated in its June 22, 1979, Order that any increase in 
rates in strict compliance vith the price standards, based 
en total systea profitability, vould continue to generate 
losses on !forth Carolina Intra state traffic. To apply the 
guidelines in this aanner vo uld not only prevent the 
carriers from recovering their expenses on Rorth Carolina 
intrastate traffic, bat vould also require this Commission
to retreat fro■ its statutory responsibility to ensure that 
!forth Carolina intrastate rates are just and reasonsble. 

Based upon the foregoing 1nd the entire evidence of record 
in this docket the Cosaission concludes that the shippers 
2xception lfo. 1 to the co■ aission Order of June 22, 1979, is 
without serit and, therefore, should be and the same is 
hereby overruled. 

In their '!:xceotioo. So. 2 to the Order of Jane 22, 1979,
tile shiPo�rs contend that it is not just and reasonable to 
increase rates on sliipments weighing less than 5,000 pounds 
:y 20, v bile inc:easi:ig shipments over 5,000 ?Ounds b::, 10s. 
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'rhe shippers ask the coaaissioo t:i concl11de that the 
carriers have not justified an increase in excess of 10� on 
shipments weighing less thao 5,0 00 po11nds. The Commission 
!las care fully considered the arguments of co11nsel vith 
regret to this Ex=aption Ro. 2 and is of the opinion that 
thi s Exception should be denied. 

IT IS TREREPORE ORDEBED as follows: 

1. That Exceptions 1 and 2 filed herein by the shippers 
:>n J11ly 19, 1979, in their Petit ion be, and the same are 
hereby, overruled and denied. 

2. That the Order of Juae 22, 1979, is reaffirmed by the
Commission. 

ISSUED BY OBDER OP' TltE COl!IHSSI01'. 
This the 8th day of January, 1980. 

I SEAL) 
KOBT!t CABOLI!A UTILITIE S  co��ISSIOR 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-825, SUB 248 

BEFORE THE NORTH CAROLINA UTI LI TI ES C OMMISSION 

In the Matter of 
Emergency Fuel Surcharge ror 
Transportation by Motor Carriers 
in No rth Carolina Intrastate 
Commerce 

HEARD IN: Co mm is s ion He a ring 
430 No rth Salisbury 
C arolina, on February 

NOTI C E  OF DEC ISI ON 
A PPROVING INCREASE D 
M OTOR CARRI ER FUEL 
SURC HARGE 

Roo m, Dobbs Building, 
Street, Raleigh, North 

and 12, 1980 

BEF ORE: Commissioner Edward B. Hipp, Presiding; and 
Cocmissioners John W. Winters, A. Hartwell 
C ampbell and Douglas P. Leary 

BY TH E C OMMISSI ON: Notice is hereby given that the 
Commission has found after public hearing that an emergency 
still exists in regard to the effect of further increased 
moto r  ruel costs on intrastate motor carrier traffic, and 
the Commission has approved surcharge adjustments for the 
various carrier groups as follows: 

1. General Commodities: 10,5� on TL and 5.6S on L TL 
2, Household Goods: 10.0J on TL 

3, Bulk Commodities: 7,6S on TL 
4. Unmanufactured Tobacco: 13,5S on TL 
5 ,  Mobile Home Movers and Independent Fi lers: 

10.5% on TL and 5.6� on LTL 
6. All Other LTL: 5,6% 

An Order containing findings and conclusions in support 
of these adjustments will issue in the near future. In that 
Order, the Co mmission will also prescribe a revised 
procedure which will allow for monthly surcharge adjustments 
b ased upon the fili ng of verified applications and fuel cost 
reports by the various carrier rate groups. 

I T  IS, THEREFORE, ORD ERED: 

1. That the currently approved surcharge o!' 7.0� on TL 
shipments and 3-5� on LTL shipments of freight authorized by 
Order of July 31, 1979, are cancelled effective with the 
fi ling of the surcharges herein approved. The 3,5% 
surcharge on bus passenger fares approved on July 31, 1979, 
remains in effect without prejudice to further adjustment. 

2, That the intr ast ate mo to r carrier s, or their 
authorized publishing agents that have tar!.ffs or sc!'!edules 
on file with th!.s Commission, are hereby au�horized �o !'ile 
with the Commission on one day's notice �he following 
surcharges: 

3. General Commodi:ies Shippers: 
on L7L shipments; 

10,5� on 7L and 5.6� 
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b. Household Goods shippers: 10.0J on TL shipments; 

c. Bulk Commodity Shippers: 7.6% on TL shipments; 
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d. Unmanuf actured Tob acco Ship per s: 
shipments; 

13,5� on TL 

e. Mobile Home Movers and Independent Filers: 

10,5J on TL and 5,6J on LTL shipments; 

f. 5.6J on all other LTL shipments. 

3. 

m a ster 
ta riffs 

herein may take 
supplement to 

The surcharge filed 
ta riff increa se, or 
or schedules. 

the 
the 

form of a 
affected 

4. That except as herein modified, the Order in this 
Docket dated May 30, 1979, shall remain in full force and 
effect. Notice of this emergency fuel surcharge shall be 
given to the gene!"al public by the issuance of a general 
release of this Order to the public and by forwarding a copy 
thereof to all media covering release from this Commission 
and a copy to all motor carriers and to auth orized tariff 
publishing agents on file with the Commission. 

ISSUED BY ORDER OF THE COM MISSION. 
This the 18th day of February 1980. 

(SE A L) 
NORTH CARO LIN A UTI LI TIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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AT TACHMENT C• 
NCOC ROLE R2-16.1. 

£2.ll STUDY CARRIERS FOR� SURCHARGE 

A, Household Goods Carriers 
1. Horne Storage Company, Inc.
2. Murray Transfer & Storage Company, Inc.
3. Patterson Storage Warehouse Company, Inc.
4. Yarbrough Transfer Company
5. Security Storage Company, Inc.

B. Asphalt, Petroleum, and Bulk Commodities Carriers
1. Central Transport, Inc.
2. Eagle Transport Corporation
3, Eastern 011 Transport, Inc. 
4. Kenan Transport Company, Inc.
5. O'Boyle Tank Lines, Inc.
6. Southern 011 Transportation Company, Inc.
7. Widenhouse, A .C., Inc.

C. General Commodities Carriers
1. Estes Express Lines
2. Fredrickso n Motor Express Corporation
3. Old Dominion Freight Line, Inc.
4. Overnite Transporation Company
5. Standard Trucking Company
6. Thurston Motor Lines, Inc.

D. T obacco Carriers 
1. Burton Lines, Inc.
2. Epes Transport System, Inc.
3. Forbes Transfer Company, Inc.
4. North State Motor Lines, Inc.
5. Vance Trucking Company, Inc.

E. Motor Passenger Carriers
1. Carolina Coach Company
2. Continental Southeastern Lines, Inc.
3. Greyhound Lines, Inc.
4. Seashore Transportation Company

• Added by Errata Order dated :ebrua:-y 27, 1980.
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DOCKET NO. T-825 , SUB 248 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Emergency Fuel Surcharge for 
Transportation by Motor Carriers 
in Nor th Carolina Intrastate 
Comm erce 

FURTHER ORDER APPROVING 
SURCHARGES AND PROVIDING 
SURCHARGE PROCEDURE FOR 
MOTOR CARRIERS 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearin g Room, Dobbs Bui lding, 

430 Nor th Salisbury Street, Raleigh, Nor th 
Carolina, on February 1 and 12, 1980 

Commissioner Edward B. Hipp, Presiding; and 

Commissioners John W. Winters, A, Hartwell 
Campbell, and Douglas p, Leary 

For the Applicants: 

Thomas W. Steed and Joseph W. Eason, Allen, 

Steed & Allen, P.A., P.O. Box 2058, Raleigh, 
North Carolina 27602 
For: Mo tor Carriers T raffic Association, 

Nor th Caroli na Mo tor Carriers 
Association, Inc ., Agen t, Southern 
Motor Carriers Rate Conference, and 

R espondent Motor Carriers 

David H, Permar, Hatch, Little, Bunn, Jones, 

Few & Berry, Attor:"neys at Law, P.,O. Box 527, 
Raleigh, Nor th Carolina 27602 
For: Tobacco Transporters 

Thomas R, Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, Nor th Carolina 27611 

For: Nor th Carolina In trastate H ousehol d 
Goods Carriers 

John W, Joyce, Southern Motor Carriers Rate 

Conferenc e, 1307 Peach tree Street, N.C:., 
Atlanta, Geor gia 30309 
For: Southern Motor Carriers Rate Conference 

and Respondent Motor Common Carriers 

For the Public Staff: 

Theodore C. Brown, Jr., and Vickie 

Staff Attorneys, Public Staff 
Carolina Utilities Commission, P.O. 
Ralejgh, North Carolina 27602 
For: The Using and Consuming Pu�lic 

L. !-loir,

:-1 or th
30 X 9 91 , 

BY THE COMMISSI09: On May 20, 1979, the Com::i!.ssion 

issued its "Order Allowing �mergency Fuel Surcharges for 
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Motor Carriers" wherein it appr oved a 2S emergency fuel 
surcha:-ge for all motor carriers of passengers and freight 
operating in �orth Carolina intrastate traffic. That Order 
•.las based upon findings that rapidly increasing fuel costs 
had created the jeopardy of interruptions and curtailments 
of service for failure to meet operating costs. In that 
Order the Commission established a pr ocedure for adjusting 
the emergency fuel surcharge in the future so as to pr ovide 
a dollar- for-dollar cost pass-through. This pr ocedure 
pr ovi ded for the filing of monthly re por ts with the 
C ommission to establish the appr opriate surcharge 
adjustment. 

By its Order on June 26, 1979, the Commission found and 
concluded that a 251, increase in fuel costs had occurred 
between January 1 and May 31, 1979; that the emergency 
continued to exist; and that surcharges of 3.51, on TL 
shipments, 21, on LTL shipm ents, and 21, on Passenger fares 
should be approved. On July 17, 1979, by further Order in 
this docket, the Commission appr oved a 71, surcharge for 
intrastate truckload shipments of unmanufactured tobacco. 

On July 31, 1979, in an Order which supplemented and 
amended the fore going emergency Orders, the Commission found 
fuel cost s had incre ased by 37.11S f or motor freight 
carriers and by 31S for motor passenger carriers. In order 
to allow a pass-through of costs, the Commission approved 
surcharges of 71, f or the TL shipments, 3.5S f or LTL 
shipments, and 3.51, for passenger fares. 

On January 25, 1980, the North Carolina Motor Carriers
Association, Inc., Agent, filed "Motion to Adjust Emergency 
Motor Carrier Fuel Surcharges" seeking an Order increasing 
the emergency fuel surcharge applicable to TL shipments from
71. to at least 9.951,. On January 2 8, 1980, the tobacco
transpor ters participating in NCMCA Tariff No. 8-S, moved
the Commission to grant tobacco tra nsp orters a 13.51, 
surcharge on truckl oad traffic. On January 3'0, 1980, these 
motions were scheduled for oral argument on Febr uary 1, 
1980. 

The foregoing motions came on for hearing on :'"ebr uary 1, 
1980. �oving parties present at the hearing and represented 
by c ounsel were the Nor th Car olina Motor Carrie rs 
Association, Inc., Agent, the North Carolina Household Goods 
Carriers, and the T obacco Transporters participating in 
North Carolina Motor Carriers Association Tariff No. 8-S. 
The Public Staff of the Commission was also present and 
represented by counsel. The Commission heard oral argument 
and also received evidence from the movants in support of 
their respective motions !'or surcharge adjust ments. The 
evi dence consisted of fuel cost re ports pre pared in 
accordance with tht Commission pr ocedures prescribed by the 
:-iay 20, 1979, Order. The ?'Jblic Staff moved that it be 
permitted to file a "response" to the evidence presented oy 
the movants. Th�s motion was allowed, and the ?uolic Staff 
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was given until Wednesday, Febr uary 6, 1980, to file its 
response. The Chairman notified the moving carriers that 
they would be allowed to 3ppear before �he Commission on 
February 7, 1980, in order to st ate any comm ents or 
objections they :night have to the Public Staff's Response. 
On February 7, 1980, the Commission gave notice that the 
February 7 hearing had been rescheduled for February 12, 
1980. On February 7, 1980, the Public Staff filed 3 
pleading styled "Response and Motion Concerning Recovery of 
Fuel Costs" wherein it recommended that the Commission amend 
its prior Orders and approve the following surcharges for 
the various carrier groups: 

A. T obacco Carriers 13,5% TL shipments 
B. Bulk -Commodity Carriers 7. 61, TL ship:nents 
C. Household Goods Carriers 9. 51- TL shipmen ts 
D. General Commodities Carriers 10. 5% TL shipments 

5. 6% LTL shipments
e: • All other LTL 3. 51- shipments 

The Public Staff also recommended that the monthly report 
f or m:1 prescribed by the Commission's May 30, 1979, Ord er be 
modified on the ground that the re ports required by that 
Order did not provide for the intended d ollar-for-dollar 
pass-through of fuel costs. 

The hearings resumed as scheduled on February 12, 1980. 
Parties present and re presented by counsel were the tobacco 
carriers, the bulk commodities carriers, the household goods 
carriers, the general commodities carriers, and the Public 
St aff. The Commission heard sworn testimony and argument 
from the p arties. 

On February 18, 1980, the Commission issued a "Hotice of 
Decision" wherein it approved increased surcharges for the 
Applicants to be effective on the filing of tariffs on one 
day's notice and pending a formal order containing plenary 
findings and conclus ions. 

FINDI�GS OF FACT 

1. Fuel costs have continued to escalate rapidly during 
the six months ending December 3 1, 1979, During the month 
of December 1979, the follo-.iing price incre ases were 
a nnounced by five representative suppliers of diesel fuel in 
North Carolina : 

Date of 
Announcement 

12/15/79 
12/15/79 
12/15/79 
12/16179 
12/18/80 

TL 
2, The surcharges 
shipments and 3,51-

Company 
Shell 
Tenneco 
Marathon 
Hess 
e:xxon 

Incre ase 
Per Gallon 

$0. 14 
$0. 05 
to. oil 

$0. 06 
$0. 09 

aoor oved on July 31, 
on LTL shipments a,-e 

197;, of 7� 
inadec;ua�e 
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accomplish a pass-through on a dollar-for-dollar 
the increases in fuel cost s occu rring since August 

basis of 
1, 1980. 

3. The eme rgency situation found to exis t by the
Commission on !'1ay 30, June 26, July 17, and July 31, 1979, 
due to escalating fuel cost s continues, and unless an 
appropriate emergency fuel surcharge adjust:nent is allowed, 
intrastate traffic will not meet its operating cost s and the 
public will suffer curtailed or interr upted service. 

4. The following levels of surcharge by carrier group 
will accomplish a pass-through of fuel cost s on a dollar-for
dollar basis: 

1 • Tobacco Carriers 
2. Bulk Commodities 
3. Household Goods
4. General Commodities 

5. Mobile Home Movers

6. *Independent Filers 

•(Independen t  filers are 
passengers and freight that 
file with this Commission 
tariff.) 

all 
have 
who 

13.5% on TL 
7.6'{. on TL 

10. OS on TL 
10. 51 on TL 

5.6% on LTL 
10. 5% on TL

5. 6% on LTL
10. 5% on TL 

5. 61 on LTL

motor common carriers of 
tariffs or schedu les on 

do no t p ublish a j oin::. 

CONCLUSIONS 

1. The Commission conclu des that an emergency continues 
to exist in intrastate transportation for motor carriers due 
to increases in the cost of motor fuel during the second 
half of 1979 and the month of January 1980. The Commission 
reaffirms its prior conclusion that motor transportation is 
a vital necessity to the economy of North Carolina and that 
emergency surcharges continue to be necessary to ensure 
reliable motor transportation service. 

2, The Commission conclu de s  that the .:iethodology 
prescribed by the Commission Order of May 30, 1979, does not 
accomplish the intended dollar-for -dollar pass-through of 
cost s and that the revised :nethodology proposed herein by 
the Public Staff does provide for a dollar-for-dollar pass
through of cost s. Accor din6ly, the Comi:iission adopts thi:1 
revised methodology as appropriate for use in calculating 
the surcharges set forth in Finding of Fact No. 4 and for 
use in future :surcharge adjustmen t  proceedings a:, discussed 
below. 

3. The :surcharges for the re:spective cost g:-oups :set
forth in Finding of Fact No. 4 provide a dollar-for-dollar 
pa:s:s-through o� motor fuel costs. !he Commission �oncludes 
that these s•Jrcha:-,;es a:-e just ;i.:id :-easonable ;;:?d shoulJ :ie 
a ;,proved. 
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Ii. The Commission concludes that it shoul d adopt a 
procedure which will al low the Co:nmission to make future 
a djustments to fuel surcharges in a fair and expeditious 
manner; therefore, it adopts herein a new Commission Rule 
R2-16.1 which is attach ed hereto as Exhibit 1 to this 
Or der. This Rule pr ovi des f or the monthly fili ng of 
v erified fu el repor ts and all ow s f or the filing o f  a 
v erified application seeking an increase or decrease in the 
existing surcharge by way of tariff revisions or tariff 
supplements as the need arises. The Rule requires that the 
re ports and application be filed with the Chief Clerk of the 
Commission and served upon the ?ublic Staff and the Attorney 
General and other interested parties and aff ected shippers 
who are included on the service list in this d ocket. The 
pr ocedu�e pr ovides that applications and reports be filed no 
later than the 15th day of each month, based upon the 
preceding month's cost data. Hearings will be held on the 
25th day of each month if the Public Staff, the Attorney 
General, or an aff ected shipper files a written protest with 
the Chief Clerk on the 20th day of each month advising the 
Commission that a hearing is requested. If no written 
pr otests are filed, the matter will be decided on the 
pleadings on the 25th day of each month. 

The Commission may set public hearings on its own motion 
on the fuel surcharge reports of all motor carriers for each 
June and each Decem':ler, respectiv ely, and for the preceding 
six-month p eriods, respectiv ely, to review the evidence and 
data on fuel price increases for said periods, and the 
accuracy of this plan to flow said price increases through 
on a dollar-for-dollar basis, 

In the ev ent that any motor carrier (or gr oup of 
carriers) which has a fuel surcharge in effect in its 
(their) rates should rile for a general rate increase, the 
carrier(s) shall include in its (their) evidence for said 
general rate increase an up dating of the fuel expense in 
its (their) rates to roll in or zero said fuel sur charge 
into its (their) general rates up to and including the close 
of the public hearing on said general rate case, and after a 
final decision rolling said fuel surcharge into said general 
rates, the carrier(s) shall thereaf ter up date its (their) 
monthly fuel surcharge repor ts to include a new base .fuel 
price as of the price rolled into its ( their) general rates 
on the date o.f the closing of the public hearing. 

9eginning with the February 1980 fuel report filed under 
this rule on March 15, 1980, the fuel price included as the 
closing price in said report shall be the actual price paid 
by the motor carrier or the motor carrier gr oup at the end 
of the month in said report, and any increase or decrease 
requested shall be based on the price o.f fuel at the end of 
February as compared to the price of fuel on December 31, 
1978, and to the extent necessary, to the price which is 

included as the base price in the adjustment to the fuel 
surcharge established in the Or der of the :ommission en�ered 
herein on rebruary 18, 1980, and thereafter each monthly 
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report will be on the basis or actual 
motor carrier or motor carrier group 
month repor ted. 

prices 
at t h.e 

pai d by each 
close or the 

T h e  Commission anticipates that newly adopt ed Rule 
R2-16.1 may need revision and will accept written comments 
rrom the Public Starr, carriers, or shippers regarding 
possible revisions. 

IT IS, THEREFORE, ORDERED: 

1. That the surcharge levels previously approved in the
"Notice of Decision" issued February 18, 1980, and decretal 
paragraphs 1, 2, 3, and 4 of that Decision are hereby 
arfi rmed and adopted. 

2. That the North Carolina Utilities Commission Rule
R2-16.1 which a dopt s a new procedu re for a djusting 
previously approved motor ruel surcharges and which is 
attached hereto as Exhibit I is hereby approved. 

3. That a copy of this Order be mailed to all motor 
c arriers and to authorized tariff publishing agents on file 
with this Commission. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 26th day of February 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

EXHIBIT I 

RUL E R2-16.1. APPLICATIONS FOR MOTOR FUEL SURCHARGE.-(a) 
The cost study c arriers set forth ·in Attachment C to this 
Rule shall file on or before the 15th day of each month a 
Fuel Surcharge Report in the form set forth in Attar.hments A 
and B to this Rule, and which contains cost data for the 
previous month. 

b. Any cost study carrier or independent filer seeking 
an adjustment to its approved motor fuel surcharge shall 
file a verified request in ;;riting to increase or decrease 
its existing fuel surcharge on or before the 15th day of 
each month, which shall contain a narrative justific ation in 
support of the proposed adjustment and which shows the 
c alculation of the fuel surcharge under the methodology set 
forth in Attachments A and B. 

c. Public hearings shall be scheduled on a no protest 
basis each month on or about the 25th day of the month. 
Notice of said hearing shall be given on the Bulletin Soard 
in the office of the Chief Clerk of the Commission and on 
the Commiss ion':, Truck Calendar. :'hese '.:lear!.ngs w'..ll be 
generally '.:leld in the �earing �oom of tne Commission, 
430 Nort'.:l Salisbury Street, �aleigh, Nor th Carolina. 
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d. Copies of sai d application shall be ser ved upon the 
Pu':llic Staff and the Attor ney General, or other parties 
shown on the ser vice list in Doc�et No. T-825, Su':l 248. 

e. If the Public Staff, the Attorney General, or any 
affected shippers desire a hearing on an application for a 
surcharge adjustment, they 111ust file a w ritten pr otest and 
r equest for hearing with the Chief Clerk in Docket 
No. T-825, Sub 248, on or before the 21st day of each 
month. In the event no pr otest s are filed, the matter will 
be deci ded on the basis of the pleadings. 

f. Applications shall be verified and shall set forth 
in numbere d paragraphs the data set for th in Attachments A 
and B to this Rule and shall also contain a clear and 
c oncise na rrative justificati on in sup por t of the 
application. 

g. Persons desiring to ':le placed on the ser vice list in
this docket (T-825, Sub 248) shoul d notify the Chief Clerk 
of the Commission in w riting. 

h. The Commission may set public hearings on its own 
motion on the fuel surcharge repor ts of all motor carriers 
for each June and each December, respectively, and for the 
preceding six-month periods, respectively, to review the 
evi dence and data on fuel price increases for sai d  periods, 
and the accuracy of this plan to flow sai d  price increases 
through on a d ollar-for- dollar basis. 

1. In the event that any motor carrier (or gr oup of 
carriers) which has a fuel surcharge in effect in its rates 
shoul d file for a general rate increase, the carrier shall 
include in its evidence for said general rate increase an 
up dating of the fuel ex pense in its rates to roll in or zero 
sai d  fuel surchar ge into its general rates up to and 
inclu ding the close of the public hearing on sai d  general 
rate case, and after a final decision r olling said fuel 
sur charge into sai d  general rates, the carrier shal l 
thereafter up date its monthly fuel sur charge repor ts to 
inclu de a new ':lase fuel price as of the price r olled into 
its general rates on the date of the closing of the public 
hearing. 

j. Beginning with the February 1980 fuel report filed 
under this rule, the fuel price inclu ded as the closing 
price in sai d  repor t shall be the actual price pai d  by the 
motor carrier or the motor carrier gr oup at the end of the 
month in sai d report, and any increase or decrease requested 
shall be based on the price of fuel at the end of Febr uary 
as compared to the price of fuel on December 31, 1978, and 
to the extent necessary, to the price which is inclu ded as 
the base price in the adjustment to the fuel sur charge 
established in the 0r-der of the Commission entered herein on 
Fe':lr uary 18, 1980, and thereafter each :nonthly repor t will 
be on the basis of actual prices pait ':ly each :noter carrier 
or motor carr-ier gr oup at the close of the month repor ted. 
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EXHIBIT I 
ATTACHMENT A 

IH"'JC RU LE R2-16.1 
F UEL SURCHARGE REPORT 

CO ST-STU DY CARRIERS OT HER THAN GENERAL COMMO DITIES 

1 • 

2. 

3. 
4. 
5. 

6. 

1. 

8. 

Base Period Cost Per Gallon at 
December 31, 1978 

Current Month Data: 
System Miles 
Intrastate Miles 
Mileage Fac tor (L4 + L3) 
Number of Gallons Purchased - System 
Number of Gallons Purchased - N.C. 
Intrastate (L6 x LS) 
N.C. Average Actual End of Month
Cost Per Gallon

III. Computation of Percentage of Actual
Current Month's Revenue to Current
Month's Increase (Decrease) in Fuel
Ex pense

9, Current N.C. Intrastate Gallons 
Purchased at Average Actual End of 
Month Cost Per Gallon (L7 x L8) 

10. Current N.C. Intrastate Gallons
Purchased at Base Period Cost Per
Gallon at December 31, 1978 (L7 x Ll)

11. Actual Increase (Decrease·) in Fuel
Expense Due to Increase (Decrease) in
Cost Per Gallon (L9 - L10)

12. Current Month's N.C. Intrastate Line
Haul Revenue (Excluding Fuel Surchar ge)

13, Fuel Surcharge: Percentage of Actual 
Current Month':i Revenue (Exclu:iive of 
Fuel Surcharge) to Current Month':1 
Increase (Decrease) in Fuel Expense 
(4 Decimal P laces) 
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EXHIB IT I 
ATTACHMENT B 

SCUC RULE R2-16.1 
FUEL SURCHARGE REP ORT 

GENERAL COMMO DITIE S COST-STUDY CARRIERS 

I. 1. Base Period Cost Per Gallon at 
December 31, 1978 

II. Current Month Data:
2. Fue l Expense, Inc lu ding Taxes - System
3. Number of Gallons P urchased - System
4. S N.C. Fuel Expense to Total Fue l

Expense - 1978 CTS
5. N.C. Intrastate Gallons Purchased

(L3 X L4)
6. N.C. Average Act ual E nd of Month

Cost Per Gallon

III. Compu tation of Percentage of Actual
Current Month's Revenue to Current
Month's Increase (Decrease) in Fue l
Expense

7. Current N.C. Intrastate Gallons
Purchased at A verage Act ual End of 
Month Cost P�r Gallon (L5 x L6) 

8. Current N.C. Intrastate Gallons
P urchased at Base Period Cost Per
Gallon at December 31, 1978 (L5 x L1)

9. Act ual Increase (Decrease) in Fuel
Expense D ue to Increase (Decrease) in
Cost Per Gallon (L7 - LB)

10. Current Month's N.C. Intrastate Line
Hau l Revenue (Exclu ding Fuel Surchar ge)

11. Fue l Surchar ge: Percentage of Act ual 
Current Month's Revenue (Exclusive of 
Fuel Surchar ge) to Current Month's 
Increase (Decrease) in Fue l Expense 
(4 Decimal P laces) 

5i7 
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ATTACHMENT c•

NCUC RUL E R2-16.1 
COS T STUDY CARRIERS F OR FU EL SURCHARGE 

A. Household Goods Carriers
1. Horne Storage Company, Inc.
2. Hurray Transrer & Storage Company, Inc.
3. Patterson Storage Warehouse Company, Inc.
4, Yarbr ough Transfer Company
S. Security Storage Company, Inc.

B. Asphalt, Petroleum, and Bulk Commodities Carriers 
1. Central Transport, Inc.
2. Eagle Transport Corporation
3. Eastern Oil Tran:,port, Inc.
4. Kenan Transport Company, Inc.
s. O'B oyle Tank Lines, Inc.
6. Southern Oil Transportation Company, Inc. 
7. Widenhouse, A .C., Inc.

C. General Commoditie:, Carriers
1, Estes Express Lines
2. Fredrickson Hotor Express Corporation
3. Old Dominion Freight Line, Inc.
4. Overnite Transportation Company
s. Standard Trucking Company
6. Thurston Hotor Lines, Inc.

D. Tobacco Carriers
1. Burton Lines, Inc.
2. Epes Transport System, Inc.
3, Forbes Transfer Company, Inc. 
11. North State Motor Lines, Inc.
5. Vance Trucking Company, Inc.

E, Hotor Passenger Carrier:, 
1. Carolina Coach Company
2. Conti�ental S outheastern Lines, Inc.

3. Greyhound Lines, Inc.
4. Seashore Transportation Company

• Added by Order issued February 27, 1980
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I n t he Ma t t·e r o r 
Emergency Fuel Surcharge ror 
Transportation by Motor Carriers 
in North Carolina Intrastate 
Commerce 

FURTHER ORDER ALLOWING 
EMERGENCY FUEL SURCHARGE 
FOR UNITED PARCEL 
SERVICE, INC. 

BY THE COMM ISSIO N: This proceeding is berore the 
Commission upon the consideration or an emergency arising 
from the rapid increase in fuel costs of motor carriers. 
Upon consideration of applications filed by North Carolina 
Motor Carriers Association, Inc., North Carolina Mov ers 
Ass•ociation and Southern Motor Carriers Rate Conference !'or 
and on behalr of member carriers and, also, upon considera
tion of an investigation and report by the Public Staff, the 
Commission issued its Order in this docket on May 30, 1979, 
permitting a 2S emergency fuel surcharge upon intrastate 
mo tor carrier transportation charges. 

By further Order of the Commission dated February 26, 
1980, all motor common carriers or passengers and freight 
that had individual tarifr schedules on file were authorized 
a 5 .6S interim fuel surcharge applicable upon line haul 
charges of L TL shipments. On February 29, 1980, United 
Parcel Service, Inc., filed a petition seeking to publish a 
1 ,3S fuel surcharge applicable upon line haul charges or LTL 
shipments in lieu of the 5.6S fuel surcharge authorized by 
the Commission. 

Upon consideration of the petition and the record in this 
matter as a whole, the Commission finds and concludes that 
the proposed 1.3s interim fuel surcharge proposed by United 
Parcel Service, Inc., is just and reasonable. 

IT IS, THEREFORE, ORDERED: 

1. That the petition filed by United Parcel Service, 

Inc., requesting permission to publish a 1.3s interim fuel 
surcharge is granted efrectiv e March 17, 1980. 

2. That in all other respects, the Order in this docket 
dated February 26, 1980, shall remain in full rorce and 
efrect. 

ISSUE D  BY ORDER OF THE COMMISSION. 
This the 17th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, Deputy Clerk 
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DOCKET NO. T-825, SUB 248 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Emergency Fuel Surcharge for 
Transportation by Motor 
Carriers in North Carolina 
Intrastate Commerce 

APPROVAL OF REQUEST BY THE 
HOUSEHOLD GOODS CARRIERS 
AND THE BULK COMMODITY, 
PETROLEUM, ASPHALT, AND 
CEMENT CARRIERS FOR 
ADJUSTMENT TO FUEL SURCHARGE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, 
North Salisbury Street, 
Carolina, on March 25, 1980 

Dobbs Building, 430 
Raleigh, North 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners Sarah Lindsay Tate and Douglas P. 
Leary 

For the Applicants: 

Thomas R. Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, North Carolina 27611 
For: North Carolina Intrastate Household Goods 

Carriers 

Bulk Commodity, Petroleum, Asphalt, and Cement 
Carriers were not represented by an Attorney. 

For the Public Staff: 

Theodore C. Brown, Jr., Staff Attorney - Public 
Staff, North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On February 26, 1980, this Commission 
issued a Further Order Approving Surcharges and Providing 
Surcharge Procedures for Motor Carriers and new Commission 
Rule R2-16.l. Pursuant to this Order and Rule R2-16.l, the 
Household Goods Carriers and the Bulk Commodity, Petroleum, 
Asphalt, and Cement Carriers filed verified requests for 
adjustment to the fuel adjustment clause. 

On March 20, 1980, as allowed by the Order of February 26, 
1980, and Rule R2-16.l, the Public Staff filed a written 
protest and requested a hearing on the applications for 
adjustment to the fuel surcharge. 

Pursuant to the Order of February 26, 1980, the hearing 
was held on March 25, 1980. Based upon the evidence 
presenced in the applications for the fuel surcharge 
adjustment, and in the Commission's files and in the records 
of this proceeding, the Commission concludes that the 
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applications for the fuel surcharge adjustment are in 
accordance with the Commission's Order of February 26, 1980, 
and Rule R2-16.l, and are just and reasonable. 

IT IS, THEREFORE, ORDERED: 

1. That effective April 1, 1980, the fuel surcharge for 
the Bulk Commodity, Petroleum, Asphalt, and Cement Carriers 
be increased to 9.921. 

2. That effective April 1, 1980, the fuel surcharge for
the Household Goods Carriers be increased to 11.41. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 28th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, Deputy Clerk 
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DOCKET NO. T-825, SUB 2118 

BEFORE tHE llORTH CAROLINA UTI LITIES COMMISSI0:-1 

In the Matter of 
Em ergency Fuel Surcharge for 
Transportation by Motor Carrier s 
in North Carolina Intrastate 
Commerce 

ORDER ADJUSTING FUEL 
SURC HARGE TO ZERO 
FOR HOUSEHOL D GOODS 
CARRIER 

HEARD IN: Commis sion Hearing Room, Dobbs 
Ral!'tgh, North Carolina, on May 28 , 

Building, 
1980 

BEFORE: Commis sioner Edward 
Chairman Robert K. 
John W. Winters 

B. Hipp, Presiding; and 
Koger and Commissioner 

BY THE COM MISSION: On May 12 , 1980, the Household Goods 
Carriers (Applicants) file-:! a Verified Request of J-!ousehold 
G oods Carrier s for Adjustment Pur suant to Rule R2-16-1. 
This request contained data supporting the Appli cants' 
contentions that based on April 1980 data, the appropriate 
f uel surcharge should be 15.110%, based on $1.10 per gallon, 
as opposed to the current fuel surcharge of 11.40�. The 
P ub lic Staff did not protest this filing. In general rate 
case Docket No. T-825, Sub 255, Filing of Tariffs and Fuel 
Cost Adjustment Provisions by North Carolina Household Goods 
Carrier s Affecting Statewide Rates and Charges for North 
Carolina Intrastate Transporation Services, this Commis sion 
is sued a final Order Granting Increase in Rate s and Charges 
for Household Goods, which concluded that it was fair and 
reasonable to inclucte fuel cost s at the rate of $1.10 per 
gallon in the base fuel cost s for determining appropriate 
rates. 

IT IS , THEREFORE , ORDERED as follows: 

1. That consis tent with the Order Granting Increase in 
Rate s and Charges for Household Goods in Docket No. T-825, 
Sub 255, the Household Goods Carriers fuel surcharge should 
be, and hereby is , adjusted to zero. 

2. That the base cost per gallon of fuel to be used in 
determining the Household Goods Carrier's fuel surcharge 
under Commis sion Rule R2-16.1 should be, and hereby is, 
adjusted to $1.10. 

ISSUED BY ORDER OF THE COM MISSION. 
This the 30th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTI LITIES COM MISSION 
Sandra J. Webster, Chief Clerk 
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Intrastate Fuel Surcharges Applicable to 
Transportation Rates and Charges of North 
Carolina Motor Carriers of Passengers and 
Property 
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FURTHER ORDER 
ADJUSTING FUEL 
SURCHARGES 

HEARD IN: Co111111ission Hearing 
430 North Salisbury 
Carolina, on May 28, 

Room, Dobbs B uilding. 
Street, Raleigh, North 

1980, as Calendared 

BEFORE: Commissioner Edward 
Chairman Robert K. 
John W. Winters 

B. Hi pp, Presiding; and 
Koger, and Commissioner 

BY THE C OMMISSION: On February 26, 1980, the Commission 
in this Docket entered its "Further Order Proving Surcharges 
and Providing Surcharge Procedures for Motor Carriers" 
wherein the Commission adopted a new Rule R2-16 .1 providing 
a procedure for motor fuel surcharge adjustments. ?ursuant 
to said Order and this Commission's Rule R2-16.1, the North 
Carolina Motor Carriers Association, Inc., agent, on behalf 
of its member motor carriers of bulk commodities, petroleum, 
asphalt, or cement, (hereinafter, Applicant) filed on 
May 15, 1980, its verified Motion to Adjust Fuel Surcharges 
to increase the emergency fuel surcharge from the currently 
authorized 9 .92% to 10 .48%, based on the verified "Fuel 
Surcharge Reports" of the seven (7) study-group carriers for 
the month of March 1980, s aid reports for March 1980 
being the most current data available to the study-group 
carriers as of May 15, 1980. A hearing to consider this and 
other verified Motions to Adjust Fuel Surcharges was 
calendared for Wednesday, May 28, 1980, and not ice of same 
was provided in accordance with law and the rules of the 
Commis sion. Upon convening the hearing before the 
Commission's Par.el at the time and place noted above, 
appearances were entered by Allen, Steed anc Allen, P.A., on 
behalf of Applicant, and by the Publi c Staff, on behalf of 
the using and consuming publi c. No other party or person 
entered an appearance before the Commission. Thereafter, 
the Commission took notice that no ;,rotest to the pending 
Motions to Adjust Fuel Surcharges had been !'iled of record 
and then publicly invited oral protests at the !iearing, but 
n o  person made any such protest. At that tim e the 
Applicant moved that the Commission take notice of and 
consider the verified "Fuel Surcharge Reports" of each of 
the relevant seven (7) study-group carriers for the month of 
April 1980 filed on May 23, 1980, and that the Commission 
allow an amendment to Applicant's Motion to Adjust Fuel 
Surcharges to request an increase of fuel surcharge from the 
currently authorized g.92� to 10.53%, based on :he verifiec 
"Fuel Surc!iarge Re?or�s• filed on May 23, 1980. Both 
motions were allowed by the Commission. Due �o the .. bsence 
of any protests of record or at the hearing. Applicant movec 
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pursuant to this Commission's Rule R2-16.1(e) that its 
Motion to Adjust Fuel Surcharges be decided on the basis of 
the pleadings, as amended, which motion was allowed. 
Thereupon the hearing was concluded and the record closed. 

The Commission, in consideration of its Rule R2-16.1, its 
prior Orders and other matters of record in this Docket, and 
the proceedings of May 28, 1980, makes the following 

FINDINGS OF FACT 

1. The verified "Fuel Surcharge Reports" of the 
relevant seven (7) study-group carriers for the months of 
March and April 1980 justify an increase of the currently 
authorized fuel surcharge of 9.92J to 10.53J; 

2. The verified "Fuel Surcharge Reports" referred to
above and the verified Motion to Adjust Fuel Surcharges of 
the North Carolina Motor Carriers Association, Inc., agent, 
on behalf of its member motor carriers of bulk commodities, 
petroleum, asphalt, or cement satis fied the requirements of 
this Commission ·s earlier Orders in this Docket and its 
Rule R2-16.1; and, 

3. No protests appear in
Commission in this Docket, nor 
hearing of May 28, 1980. 

the official file of the 
was any protest made at the 

Upon consideration of the foregoing Findings of Fact, the 
Commission made the following 

CONCLUSIONS OF LAW 

1. The currently authorized emergency fuel surcharge of
9.92J appli cable to intrastate transportation by motor 
carriers of bulk commodities, petroleum, asphalt, or cement 
is no longer adequate and a fuel surcharge in th� amount of 
10.53J is just and reasonable. 

IT IS, THEREFORE, ORDERED: 

1. That the currently approved emergency fuel surcharge
of 9.92J appli cable to the intrastate transportation by 
motor carriers of bulk commodities, petroleum, asphalt, or 

cement should be and hereby are cancelled effective upon the 
filing of the tariff items reflecting the surcharge herein 
approved; 

2. That the intr astate motor carriers of bulk 
commodities, petroleum, asphalt, or cement, or their 
authorized publishing agents that have tari!"fs or schedules 
on file with this Commission, should be and are hereby 
authorized to file with the Commission on one day's notice a 
surcharge of 10.53J on truckload shi�ments. 
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3, That the surcharge riled herein shall take the rorm 
or a master tarirr increase, or supplement to the tarirrs or 
schedules. 

U. That except as herein modiried, the prior Orders or 
the Commis sion in this Docket shall remain in full force and 
effect. 

ISSUE D BY ORDER OF THE COMMISSION. 
This the 30th day or May 1980. 

(SEAL) 
NORTH CAROLINA UTILI TIES C OMMISSION 
Sandra J. Webster, Chier Clerk 
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DOCKET NO. T-825, SUB 2�8 

BEFORE THE NORTH CA ROLINA UTILITIES COMMISSION 

In the Matter of 
Emergency Fuel Surcharges for ) ORDER 
Transportation by Motor Carriers in ) REVISING 
:forth Carolina Intrastate Commerce ) RUL E R2-16.1 

BY THE COMMISSION: On February 26, 1980, the Commission 
in this Docket issued "Further Order Approving Surcharges 
and Provi ding Surcharge Procedures for Motor Carriers" 
wherein it adopted inter alia, a new Rule R2-16.1 which 
provi des a procedu;;-Tor--;-;-nthly motor fuel surcharge 
adjustments. In that Order the Commission invited comments 
and proposed revisions to the Rule from the parties in this 
docket. 

On April 10, 1980, the Public Staff filed comments and a 
proposed revision of Rule R2-16.1. On April 16, 1980, the 
Commission ordered any parties to this docket so desiring to 
file comments regarding the Public Starr·s proposed 
revisions on or before May 15, 1980. In response to this 
Order, the following parties filed comments to the Public 
Staff's proposed revisions: 

The Household Goods Carriers 
The Tobacco Carriers 
North Carolina Motor Carriers A ssociation 

The Commission is now in the process or studying the 
proposed revisions and comments and anticipates that it will 
issue an Order in the near future incorporating many or 
these revisions. Pending this decision, however, and on its 
own motion, the Commission finds it necessary to give 
expedited consi deration to a revision of Section (i) or 
Rule R2-16.1 which reads as follows: 

"(i) In the event that any motor carrier (or group or 
carriers) which has a fuel surcharge in effect in its 
rates shoul d fi le for a gen eral rate increas_e, the 
c arrier shall include in its evi dence for sai d general 
rate increase an updating of the fuel expense in its 
rates up to and including the close of the public hearing 
on said general rate case, and after a final decision 
rolling sai d fuel surcharge into said general rates, the 
c arr ier shall thereafter up date its monthly fuel 
surcharge reports to include a new base fuel price as of 
the price rolled into its general rates on the date of 
the closing of the public hearing," 

Comments in regard to this section of Rule R2-16.1 have 
b e er. alm ost unanimously adv erse. This pr ovis ion 
particularly creates problems for lease operators and owner 
operators •.rho woul d be unable to recover out-of-pocket fuel 
expenses under a "roll-in" procedure. This procedure also 
creates burdensome accounting problems. Of the carriers who 
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filed comments, only the Household Goods Movers, who do not 
use owner operator s, expressed supp ort f or a r oll-in 
procedure. Accor dingly, the Commission concl .. des that it 
should revise Rule R2-16.1(il to indicate that a roll-in of 
the fuel surcharge is permitted only for Household Goods 
Movers and Motor Carriers of passengers (buses) who do not 
use lease operators or owner operators. 

The Commission further conclu des that it should modify 
the Rule to clarify that the person or company who pays for 
the fuel used will receive all revenues derived from the 
fuel surch arge. This is consistent with the original fuel 
surcharge Order issued in this docket on May 201 1979, which 
provi ded for full recovery of expen ditures by lease 

operators. Indeed , it was the lease operators who prompted 
the initial fuel surcharge in May 1979. In accor d with 
recomm en dations of the Nor th Caroli na Motor Carr iers 
Association a new Section "(le)" should be added to Rule R2-
16.1. This new section should read as follows: 

"(kl The person, whether natural or corporate, actually 
responsible, by contr act or otherwise, for the p ayment of 
fuel charges will receive the full increase in freight 
revenue to be derived from fuel surcharges authorized by 
this rule." 

A t'urther 
modifications 
future. 

Order containing additional revisions and 
to this Rule R2-16.1 will issue in the near 

IT IS, THEREFORE, ORDERED as t'ollows: 

1. That Rule R2-16.1(i) is amended, effective today, to
read as follows: 

"(1 l In the event that any Household Goods Mover or Motor 
Carrier of pasengers which has a fuel surcharge in effect 
in its rates should t'ile for a general rate increase, the 
carrier may include in its evidence for sai d general rate 
increase an updating ot' the fuel expense in its rates up 
to and including the close of the public hearing on said 
general rate case, and after a final decision rolling 
said fuel surcharge into said general rates, the carrier 
may thereafter update its monthly fuel surcharge reports 
to inclu de a new base fuel price as of the price rolled 
into its general rates on the date of the closing of the 
public hearing." 

2. That Rule R2-16.1 is further amended by adding 
thereto a new section "(k)" as follows: 

"(k) The person, whether natural or corporate, actually 
responsible, by contract or otherwise, for the payment of 
fuel ch arges will receive the full increase !.n freight 



528 TRUCKS 

revenue to be derived t'rom ruel surcharges authorized by 
this rule." 

ISSUED 9Y ORDE R Or THE COMMISSION. 

This the 19th day or June 1980. 

(SEAL) 

NORTH CAROLINA UTILITIES COMMISSION 

Sandra J. Webster, Chier Clerk 
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In the Matter of 
Emergency Fuel Surcharge 
for Transportation by 
Motor Carriers in North 
Carolina Intrastate 
Commerce 

APPROVAL OF REQUEST BY THE 
CAROLINA COACH COMPANY, GREYHOUND 
LINES, INC., SEASHORE 
TRANSPORTATION COMPANY, AND 
TRAILWAYS, INC. 

BY THE COMMISSION: On February 26, 1980, this Commission 
issued a Further order Approving Surcharges and Providing 
Surcharge Procedures for Motor Carriers and new Commission 
Rula R2-16.l. Pursuant to this Order and Rule R2-16.l, the 
Carolina Coach Company, Greyhound Lines, Inc., Seashore 
Transportation Company, and Trailways, Inc., filed a Motion 
to Adjust the Surcharge, on July 15, 1980. This motion was 
amended on July 25, 1980. The Applicants' request an 
increase in the fuel surcharge from 3.5% to 5.0%. Based 
upon the verified filing, and since the Commission has 
.eceived no protests to the filing, pursuant to Rule R2-
16.l. section (e), the Commission concludes that the fair
and reasonable fuel surcharge for the Applicants is 5.0%.

IT IS, THEREFORE, ORDERED: 

1. That effective August 1, 1980, the fuel surcharge for
Carolina Coach Company, Greyhound Lines, Inc., Seashore 
Transportation Company, and Trailways, Inc., be increased to 
5.0%. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 28th day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-825, SUB 248 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Emergency Fuel Surcharge for Transportation by Motor ) ERRATA 
Carriers in North Carolina Intrastate Commerce ) ORDER 

BY THE COMMISSION: It was the intention of the Commission 
in its Order of July 28, 1980, in this docket to include the 
entire body of the Intrastate Motor Carriers of Passengers 
rather than just the members mentioned. The Commission also 
finds it to be more appropriate to allow this fuel surcharge 
to become effective upon one day's notice by publication of 
appropriate tariffs or supplements thereto. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the fuel surcharge for Intrastate Motor Carriers
of Passengers be, and hereby is, increased to 5% effective 
upon one day's notice by publication of appropriate tariffs 
or supplements thereto. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day of July 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-825, SUB 248 

BEFORE THE NORTH CAROLINA u.ILITIES COMMISSION 

In the Matter of 
Intrastate Fuel Surcharge Applicable 
to Transportation Rates and Charges 
of North Carolina Motor Carriers of 
Passengers and Property 

ORDER ADOPTING 
REVISED MOTOR FUEL 
SURCHARGE RULE 

531 

BY THE COMMISSION: On February 26, 1980, the Commission 
issued its "Order Approving Surcharges and Providing 
Surcharge Procedure for Motor Carriers" wherein it approved 
Commission Rule R2-16.l which adopted a new procedure for 
adjusting motor fuel suroharges. In its order the 
Commission stated, "The Commission anticipates that newly 
adopted Rule R2-16.l may need revision and will accept 
written comments from the Public Staff, carriers, or 
shippers regarding possible revisions." 

On April 10, 1980, the Public Staff filed "Comments, 
Recommended Rule, Forms and Motion" which include revisions 
to the newly adopted Rule R2-16.l. The Public Staff stated 
that their proposed revisions are intended to accomplish the 
following: 

1. Require motor
each month, rather 
additional time for 
their reports. 

fuel reports to be filed by the 25th of 
than the 15th in order to allow 

carriers to accumulate data and prepare 

2. Allow sufficient notice and time to protest.

3. Remedy the problem of the setting of a hearing in
.esponse to a protested application. 

4. Remedy the problem of the computation of the proper
�osts to be used both for the reference month and the month 
in question by requiring the average cost of fuel for the 
month, rather than the actual price paid by the carriers at 
the end of the month being used in fuel reports and 
applications. The Public Staff stated that the use of 
actual price is arbitrary and provides an irresistible 
temptation to manipulation. 

5. Provide a mechanism for updating an application.

6. Provide procedures for filings by independent filers.

7. Provide explicitly that fuel surcharge revenues shall
be passed on to lease operators. 

8. Provide that fuel surcharges not be rolled-in in
general rate proceedings. 

On April 16, 1980, the Commission issued an Order allowi�o 
any party to this docket to file comments regarding the 
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Public Staff's proposed revisions to Rule R2-16.l. In 
response to this Order, comments were filed by the following 
parties with the time alloted: 

Tobacco Carriers 
Household Goods Carriers 
North Carolina Motor Carriers 

On June 16, 1980, the Commission issued its "Order 
Revising Rule R2-16.l" wherein it modified Rule R2-16.l to 
provide that only Household Goods Movers or Motor Carriers 
of Passengers may apply for a roll-in of their current fuel 
surcharge with their basic rates, and to provide expressly 
that the person actually responsible for payments of fuel 
surcharges receive the freight revenue to be d�rived from 
fuel surcharges. These revisions were ordered to alleviate 
problems of lease operators who would be unable to fully 
.ecover out-of-pocket fuel expenses under a "roll-in" 
procedure. The Commission gave notice in this Order that it 
was studying further revisions to Rule R2-16.l and that it 
would issue an Order in the near future incorporating many 
of these revisions. 

On August 22, 1980, the Public Staff filed a Motion 
.equesting the Commission to issue a Final Order Revising 
Rule R2-16.l. Having considered the foregoing comments and 
proposed revisions, the Commission concludes that a revised 
Rule R2-16.l set forth in Exhibit A attached hereto should 
be adopted. This revision incorporates the following 
features: 

1. The revised rule provides that motor fuel 
surveillance reports be filed on the 25th of the month 
.ather than the 15th of the month in order to allow adequate 
time to compile data from the previous month and prepare the 
teports and application. 

2. The revised rule provides that an application may be
filed at any time, that protests and requests for hearing 
must be filed 10 days after the application is filed and if 
a protest is filed, hearings will be scheduled approximately 
21 days after the application is filed. The revised rule, 
like the former rule, allows the Commission to decide the 
�atter on the basis of the verified application if no 
protests are filed. The prior rule required both the 
surveillance reports and the application to be filed on the 
15th of the month; protests to be filed by the 21st day of 
the month; and hearings to be scheduled on approximately the 
25th day of the month. The allowance of only six days for 
filing protests, and 10 days between application and hearing 
was criticized by the intervenors for not providing adequate 
notice. 

3. The revised rule provides that the :uel repor:(s) and
application(s) filed in this docket use the average cost per 
�allon paid by the applicant during the month proceeding the 
filing of the application. The revised ru�e also ac�e?tS 
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the Public Staff's recommendation providing for a mechanism 
for updating the application through use of the ICC's fuel 
price survey which is published in the Federal Register. 

to prohibit a roll-in of 
(except for Household 

of Passengers), and to 
operators who pay fuel 

increase in freight 

4. The revised rule continues
the fuel surcharge into basic rates 
Goods Movers and Motor Carriers 
provide that lease operators or owner 
surcharges shall receive the full 
revenues authorized by this rule. 

5. The revised rule provides that independent filers not
publishing tariffs of one of the included carrier groups may 
charge the surcharge approved for the carrier group carrying 
the same commodity the independent filers carry, and also 
provides he may apply for a different motor fuel surcharge 
chan that approved for the carrier group of the same 
commodity handled by the independent filer. 

The Commission is advertent to the fact that unless 
appropriate adjustments are made in general rate cases, the 
fuel surcharge may result in an overcollection of fuel 
expenses. This problem stems from the fact that fuel 
surcharge revenues are mathematically linked to base 
revenues, and an unintended increase in fuel surcharge will 
result each time base rates are increased. Since Rule 
R2-16.l prohibits a roll-in of the fuel surcharge into basic 
rates (except for the household goods carriers), this 
problem cannot be appropriately dealt with in a general rate 
case. The Commission concludes that the appropriate method 
for preventing an overcollection of fuel revenues is to 
adjust the fuel adjustment factor. Accordingly, the 
Commission requests that the Public Staff maintain close 
surveillance of the monthly fuel surcharge reports filed by 
the carriers, particularly after general rate relief is 
granted, and make appropriate recommendations for 
adjustments to the fuel surcharge as needed. 

IT IS, THEREFORE, ORDERED that a Revised Rule R2-16.l as 
�et forth in Exhibit A attached to this Order be, and hereby 
is, adopted. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 7th day of November 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 

Note: For Attachments A, B, and C, see the official Order 
in the Office of the Chief Clerk. 
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EXHIBIT A 

RULE REVISION 

RULE R2-16.l - MOTOR FUEL SURCHARGE 

(al The cost study carriers set forth in Attachment C to 
this rule, during any period a fuel surcharge is in effect 
for such group, shall file on or before the 25th day of each 
month a fuel surcharge report in the form set forth in 
Attachments A and B to this rule. Failure to file a fuel 
surcharge report will be grounds for denying subsequent 
applications for a fuel surcharge adjustment. 

(bl Any cost study carrier or independent filer seeking 
an adjustment to its approved motor fuel surcharge may file 
with the Commission's Chief Clerk a verified application for 
adjustment at any time. This application must supplement 
the individual carrier reports (Attachments A and Bl with a 
�!ear and concise narrative justification in support of the 
application. Such application must be verified before a 
11otary public or other person authorized to take oaths. 

(c) Fuel surcharges approved through application of this
rule for motor carrier groups are also approved for 
individual carriers of the same commodity, provided 
independent filers desiring a fuel surcharge different from 
that granted to the carrier group for the same commodity may 
file a verified application with this Commission in accord 
with Rule R2-16.l(bl above. 

(dl Copies of application(s) shall be served upon the 
Public Staff, the Attorney General, and any party designated 
on the Chief Clerk's service list in Docket No, T-825, 
Sub 248. Persons desiring to be placed on this service list 
shall notify the Chief Clerk of the Commission in writing. 

(el Any party to this docket, including the Public Staff, 
the Attorney General, and affected shippers, or other 
intervenors, may file a protest to the application and 
request for hearing in Docket T-825, Sub 248, no later than 
10 days following the filing of the application. Upon 
.eceipt of a protest and request for hearing, the Commission 
will set the matter for hearing, to the extent practicable, 
approximately 21 days from the filing of an application. 
Notice of said hearing shall be given by the Chief Clerk to 
the Public Staff, the Attorney General, and the parties of 
record in Docket T-825, Sub 248. 

the event no protests request for hearing are 
matter may be decided by the Commission on the 

verified representations contained in the 

(fl In 
filed, the 
�asis of 
application. 

(gl The Public Staff, the Attorney General, or any 
affected shipper may at any time petition the Commission for 
a hearing for the purpose of adjusting the fuel surcharge. 
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(h) Fuel reports filed under this rule shall use the
North Carolina cost per gallon. which is the average price 
paid by the motor carrier or motor carrier group during the 
month. 

(i) For the purpose of updating an adjustment to the fuel
surcharge the North Carolina average cost per gallon may be 
adjusted by amendment to the application any time prior to 
hearing or decision to reflect the change in price per 
yallon indicated by the fuel price survey conducted by the 
Interstate Commerce Commission in Ex parte No. 311 
(Ex!edited Procedures for Recovery £!. Fuel Costs) as
pub 1shed in the Federal Register. The amount of the price
adjustment to be added to or subtracted from the average 
price per gallon shall be the change in price per gallon 
reflected by the Fuel Price Survey from the 15th day of the 
_onth for which the North Carolina average cost per gallon 
has been computed up to the date the amendment is filed. 

(j) The person, whether natural or corporate, actually
responsible, by contract or otherwise, for the payment of 
_uel charges will receive the full increase in freight 
revenue to be derived from fuel surcharges authorized by 
this rule. 

(kl Fuel surcharges implemented under this rule shall not 
be made a part of permanent tariff rates and charges except 
in the event that any household goods mover or motor carrier 
of passengers, which has a fuel surcharge in effect in its 
rates, should file for a general rate increase, the carrier 
may include in its evidence for said general rate increase 
an updating of the fuel expense in its rates up to and 
including the close of the public hearing on said general 
rate case. After a final decision rolling a fuel surcharge 
into general rates, the carrier may thereafter update its 
monthly fuel surcharge reports to include a new base fuel 
price as of the price rolled into its general rates on the 
uate of the closing of the public hearing. 
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DOCKET HO. ?-825, SOB 251 

BEFORE THE �ORTH CAROLIIIA O?ILirns CO!!ISSION 

In the !atter of 
lotor Co1111on Carriers - suspension and ) ORDER 
InYestigation of Proposed I ncreases in Rates ) GRAITING 
and Char ges and Adjast11ents in certain Bales ) INCREASES 
lpplic1ble to Shipaents of farioas Co1111odities) 

RElRD Ilf: 

BEFORE: 

APPEARlMCES: 

Comaission Bearing Boom, Dot:bs.- auilding, 430 
llorth Salisbury Street, Raleigh, Borth 
Carolina, on P'ebruary l!J, 1980, at 10:00 a.a., 
and Pebraary 18, 1980, at 11:00 a.a. 

Coamissioner Edvard B. Hipp, Presiding: and 
Coaaissioners John w. Winters ind Douglas P. 
Leary 

l" or the Respondent: 

Thomas i. Steed, Jr., Allen, Steed 6 lllen, 
P.A., P.O. Box 2058, Raleigh, North Carolina
Por: Southern !otor carrie rs Rate Conference,

Jorth Car�lina !otor Carrier Association, 
Inc., and !eabe r Gene ral Coamodi ty 
C:t.rriers 

John i. Joyce, Southern !otor Carriers Rate 
Conference, 1307 Peac.Jitree Street, !I.E., 
Atlanta, Georgia 30309 
Por: Southern aotor Carriers Rate Conference 

and Its �eaber aotor coa11on Carriers 

For the Intervenors: 

Theodore c. Brovn, Jr., Staff Attorney, and 
Yickie L. !oir, Staff Attorney, llorth Carolina 
Utilities Commission - Pllblic Staff, P.O. Box 
991, R:t.leigh, !forth Carolina 27602 
For: The tJsing and consaa ing Public 

BT THE CO!!ISSIOII: On July 20, 1979, the Southern !otor 
Carriers Rate Conference (se:ac) filed vith the comaission 
on behalf of its motor coa■on carrier participants in Tariff 
t1:uc S!C 304-B, its Sappleaaat lo. 2q which contained a 
proposal to aaend Items 217650 through 217670, applicable on 
roofing materials from !orehe:t.d City to various points in 
!orth Carolina, by increasing the present LJ0,000 pounds
rates by approximately 251. In  an Order issued Au gust 21, 
1979, the 11atter was suspe nded and an investigation 
instituted into its lawfulness. 
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On Au gust 3, 1979, Sl!CRC filed vith the Co■mission 
Sappleme nt Ko. 27 to Tariff HCtJC Sl!C 304-B vhich contained 
the foll owing proposed changes: 

1. Aaended Itea 202120 by increasing the charge for 
stopoff-in-transit for partial unloading to be SS7.50 
per stop vnen on volu ■e or truckload ship■ents of 
f oodst11 ffs; 

2. Aaended Itea 204500 by providing that specific
commodity ratas published in Section 3 of the tariff
would apply regardless of rates published in other
sections of the t ariff; and

3. Amended Ite111s 202450 throogh 219400 by cancelling all
present volume or truckload rates applicable on
fo�dstuff Gro11p and alloving class rates to apply.

?his publication 
September 6, 1979. 

bore a scheduled effective date of 

The matter vas protestej by Rant-Wesson Foods, Inc., and 
in an Order issued September 4, 1979, the Co■aission 
suspended the operation of the proposed schedule and 
assigned the matter to be heard on a common record with the 
�djastment on roofing materials. 

on Au gust 24, 1979, the North C arolina llotor carriers 
\ sso::ia t ion, Inc. (19C!!CA) , filed vi th the commission on 
behalf of its motor common carrier participants Supplement 
'lo. 29 to Class and COll■Odity Tariff 10-H, tfCtJC tfo. 117 
which contained the same adjustments as those set forth in 
sup?lemerrt No . 27 to Tariff scuc sac 304-B. r·his supplement 
bore a scheduled effective date of September 24, 1979. In 
�n Order issued September 18, 19 79, the co■mission suspended 
tne pr�posed adjustment and assigned the matter to b e  heard 
,n liovember 28, 1979, on a ccu1on record with the 
�djustments proposed by sacac. 

On September 11, 1979, Sl'.ICRC filed a p etition to vacate

the sus?ension ani terminate the investigation in connection 
with the roofing materials adjustment. 

Or. :>ct�ber 5, 1979, Hunt-Wesson Foods, Inc., filed a 
motion to dismiss the pending proceeding in connection with 

the foodstuffs adjustment on the ground that the adjustment 
i:esultej fro■ collective carrier activity vhich vas

prohibited by an order of the United Sta tes District Co urt 
in United States Ts. Sl1CBC, et al. (Ci vil -.ction No. 76-
19::l9-A) ( Decided September 13, 1979). 

On October 18, 1979, the Public Staff 
:arolin� Utilities Commission filed its 
intervention in this investigation. 

of the Borth 
notice of 

o.:. oct:iber 24, 1979, Sl!:B: filed its reply to the motion

,f Runt-,esson for 3ismissal of the application. 
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on Oc�ober 26. 1979 • respondents filed a motion for 
enlargement of time for prefiling testimony and foe 
postpone ment of the public hearing for at least 21 days. 

O n  So•eaber 30, 1979, the Publ ic staff petitioned the 
Coamission to assign Bunt-Wesson's motion to dismiss for 
cral arguaent and requested that the hearing be postponed 
until February 1q, 1980. 

on De ce11 ber 3, 
;1ra nti ng the Publi:: 
2otion to dismiss 
u, 1980. 

1979, the Coaaission issued its Order 
staff's request for oral arguaent on the 
and postponed the bea ring until February 

On January B, 1980, HC!CA filed a letter request for lea•e 
to adopt the prefiled testimony of Sl!CRC as its ovn. On 
January 16, 1980, the Public Staff filed a aotion to defer 
ruling on the motion of BCl!CA that it be permitted to adopt 
the testiaony filed by Sl!CB:. on January 22, 1980, the 
Commission issued its Order denying the motion of HCl!CA 
without prejudice to resubmission of the motion by a 
,:iualified a ember of the bar, and the letter of NCl!CA vas 
3ccepted as a statement of its position. 

rhe matter ca■e on for hearing on Febrnary 1q , 1980, at 
9:30 a.11., in the Coamission Hearing Roo■, Dobbs Building, 
Ral eigh, Horth Carolina. All parties were present and 
represented by counsel except Hunt-Wesson Foods, Inc.• whose 
representati•e testified but did not enter an appearance. 

Before any testimony was presented, the Commission took up 
the aotion to dismiss the application on tile ground that the 
instant proposal was the product of collective rate-aaking 
�ctivities which had been declared by a United States 
District court decision to be in •iolation of the Federal 
Antitrust Laws. The aotion vas not renewed by any party 
?resent at the hearing, and accordingly, the issue is 
considered to be abandoned. Bove•er, respondent placed in 
the record a copy of an order issued by the United States 
District Court for the Horthern District of Georgia, on the 
10th day of O ctober 1979, which stays the effectiYeness of 
th e decis1on cited by Bunt-iesson as ground for dismissa l of 
the app lication. Tb.e order indicates that the stay is in 
effect p ending the disposition of appeal, which responden ts• 
counsel indicate1 was being actively pursued at the ti■e of 
the hear ing. Based on the foregoing the Coamission•s denial 
of the motion to disaiss the appli cation is hereby affiraed. 

In addition, respondents ao•ed to 'foluntarily dis■iss that 
portion of the proposal dealing vith the alternation of 
eomaodity rates with other rates in the tariffs. Without 
�bjection this ■otion was granted and the issue abandoned. 

At the 
;,resented 
witnesse s 

hearing in this aatter, respondent 11otor carriers 
the testi■ony and exhibits of the following 
in support of their burden of proving that the 
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;,r:>posed adjast1tents are just and reasonable as required by 
!orth Carolina General Stat�tes , Section 62-146:

Robert A. Hopkins, Secretary of the North Carolina 

Intr astate Bate coa11ittee; 

Charli e Finley, Traffic ftanager of Fredrickson !otor
Express corporation; 

Robert E. Fitzgerald, Yice President of Traffic, Estes 
Expres s Lines; 

Brace Hooks, Traffic !anager of Bruce Johnson Tracking 
co■pan y; 

Bill Baker, Traffic Analyst, OYernite Transportation 
Co■pany; 

11.D. SnaYely, Vice President and Traffic ftanager, Standard
Trucking Co■pany;

John v. Luckadoo , Dire ctor of Traffic, Thurston Sotor 
Lines, Inc.; and 

Daniel !. Acker, !anager of the cost and Statistical
Department of southern �otor Carriers Rate conference. 

The P ublic Staff presented t he testimony and exhibits of 
�s. Donna Harris, Distribution Specialist vith H unt-iesson 
Poods, Inc., in opposition to the proposed adj ustaen t on 
foodstuffs. In addition, the Public staff presented the 
testimony and exhibits of James t. Rose, Rate Specialist -
Transportation Rates DiYision, Public Staff, and James C. 
!urnar, superYisor Transportation Rates section, Public 
Staff, Accounting DiYision, on behalf of the using and 
consuming public. 

Based upon the record in this proceeding and the testi■ony 
and exhil:its introduced at the hearing, the co■mission ■akes 
the following: 

FI NDIHGS 01' PACT 

1. T he aotor carriers of general co■■odities 
particip ating in t he tariff publications under suspension in 
this proceeding bold certificates fro■ the co■aission for 
operating authority and are properly before this co■■ission 
seeking to adjust the rates on foodstuffs and roofing 
�aterials and the charge for stopping-in -transit on 
foodstuffs. 

2. Shipments of foodstuffs entail extra handling by the
carriers in performing the deliYery and unloading service. 
This is sufficient justification for adjusting the rates to 
more nearly reflect the addi. tion al costs to the carriers. 
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3. The proposed class rate levels have been shovn to �
iust an d reasonable for application to ship■ents of 
foodstuffs. 

4. The Publi:: Staff advocated the each-to-each costing
■et hod in this proceeding. Tlle resfondent carriers
advocated the individual shipaent ■ ethod. Both costing
sethods indicated that the respondents• present rates on
foodstuf fs are not coapensatory. the each-to-each costing 
method i ndicated that the proposed rates vould be slightly 
coapensatory, while the individual ship■ent aethod indicated 
that the proposed rates as applied to the applicable ainiaua
weights would not be compensator� 

5. The proposed increase in the charge for stopoffs of
volume o r  truckload ship■ents for partial unloading service 
on ship■ents of foodstuffs, froa $32.10 to $57.50, has been 
shown to be just and reasonable. 

6. ?he proposed increase in the point-to-point coa■odity
rates on shipaents of roofing aaterials froa ftorehead City 
to JS6 sp ecifically na■ed destination points, as published' in 
Items 217650 thru 217670 of tariff BCOC sec 304-B, has been 
shown to be just and reasonable. 

EVIDENCE lND CONCLOSIOMS FOB IIIDIHG OP PlC'l' 10. 1 

This finding is  essentially infonational, procedural, and 
jurisdictional in nature and is affirmed by the co■aissionts 
denial of the motion to dismiss the proceeding. 

EVIDEICE AID COICLUSIOIS POB IIBDING OP PlC'l' BO. 2 

Respondents basi::ally are proposing to cancel the 
truckload coa■odity rates on foodstuffs in the in vol Yed 
tariffs and permit class rates to apply. Class rates are 
rates which are applicable fro■ and to all points in the 
state on all com■odities ■oved in motor ca rrier service. 
::Jnder the tariff, all products are diYided into 23 separate 
"classes" which are based upon the individual 
character istics of each ooa■odity. All classe s are provided 
vith rates which vary in accordance with the weight of the 
ship■ent and the distance traveled. Generally speaking, the 
class rates ar e the highest leYel of rates applicable on any 
com■odity. 

on the other hand, coaaodity rates are established because 
:,f so■e inherent transportation cha racteristic of the 
particular co■■oiiity or :,f the particular aove■ent which 
results in an identifiable cost savings to the carrier. 
Theoretically, these cost savings are passed on to the 
shipping public in the f:,r■ of lover rates for the 
particular coaaodity or the particular ■oYeaent. coiuodity 
rates are usually lover than class rates. 

Under the instant proposal, respondents haYe proposed to 
cancel the truckload co■modity rates on foodstuffs, which 
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would p erait higher class rates to apply. The record 
indicates that most co:uodi ties vo uld move under tie class 
35 rate s at 1 truckload 11ini11u11 weight of-211,000 pounds. 
�resently,  the co1111odity rates on foodstuffs range fro■ six 
cents higher than the class 35 rates at a 11inia1111 weight of 
20,000 pounds to 36 cents lov er than the class 35 rates at a 
minimu■ weight of 36,000 pounds. 

In an effort to  demonstrate that the class rates represent 
¾ ■ore reasonable basis for application to shipments of 
foodst11ffs, the carrier witnesses testified that the manner

in which the carriers are required to deliver and unload 
shipment s of fooistuffs has rendered the coa11oditJ rates to 
te nonco apensatory . They characterize the bulk of foodstuff 
transportation in North Carolina as being fro■ the 
distribu tor to a warehouse and that delivery and unloading 
!)robleas occur on about BOS of the foodst uffs deli'Yered to 
warehous es. 

At th e outset, the carrier witnesses stresse d ilat very 
fev prob leas have occurred in connection wit h the loading 
service or the line-haul service. For the ■ost part, the 
proble■s which the carriers clai■ render the rates 
noncoapensatory occ ur at the point of delivery. For 
example, respondents• carrier witnesses ccntended that 11ost 
warehous es require the carrier to prearrange an appoint■ent 
for deli very of the ship11ent. Several witnesses produced 
signed delivery receipts which indicated that so■e ship■ents 
required as ■uch as seven days to comple te the entire 
transportation service. The carriers testified that the 
trsnsportation service in connection with aost tr11ckload 
shipment s of other coe■odities handled in North Carolina 
could be coapleted in less than tvo days• time. The carrier 
witnesses indicated that th e necessity for appoint■ent 
deliveri es reg11ired the carrier, in aany instanc es, to hold 
the shipment at the destination terminal for several days 
before t he consignee w ould sccept the freight. 

In addition, the record shows that the carriers 
:::h3racte rize the 11nloading docks at these food warehouses as 
generall y congested with other vehicles, which in ■any 
instances resulted in additional delays after arrival at the 
consignee's warehouse location. one witness testified that 
bis drivers waited in line for as ■11ch as one-half day just 
to resch the consignee 's unloading dock. In addition, the 
s a11 e wit ness testified tb at the trailers con ld not be 
dropped at the consignee• s location beca11se the consignee 
required that the tractor re■ain attached to the trailer in 
order t o  ens11re that the trailer co11ld be unloaded safely 
with 3 forklift vitho11t danger of tipping the trailer o'Yer 
on its side. 

The carrier witnesses also testi fied that foodstuff 
shipments are usually tendered to the carrier on pallets due 
to the large nu11ber of s■all packages normally associated 
with the truckload s�ip11ent of  this co1111oditJ. 
Pal letization is used in order to quickly load the carrier's 
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trailer and to prevent unreasonable delays at the shipper •s 
dock. The carrier witnesses testified that this procedure 
results in additional prob leas for the carrier at  the 
1elivery poin t  sin=e ■any of the consignees reguired the 
carrier to  strip tpe shipper's pallets and place the 
individual cartons on the consignee's pallets . The carrier 
wit nesses contend that the unl oading process from pallet-to
pallet often requires in excess of a full day at the 
=onsignee•s dock due to the large nuaber of pieces, as ■any 
as 3,500 per sbipaent, which must be transferred in the 
unloading operation. 

The carriers do not deny that this unloading procedure is 
nothing ■ore than a free sorting and segregating service 
which t hey are currently prohibited froa performing under 
the provisions of their tariff. However, they contend that 
unl oadin g in this manner is necessary in order to protect 
themselves from loss and damage claias. One to the aanner 
in which the freight is tendered to the carrier, they 
contend that the unloading process offers the only 
opportun ity for counting the ncmber of pieces in the 
shipment and noting any concealed daaage. 

In this latter respect, the carriers also contend that 
loss and daaage claims are a severe problem in connection 
with foodstuff shipments despite the precautions taken in 
�nloadin g the freight. For example, the witness fro■ Estes 
Express tines testified that for the first foar months of 
1979 the claia ratio on foodstuff shipments for his company 
was 15.991 and for the same period of tiae, the syste• 
,verage claim ratio for all coa11odities was betveen 8/10 and 
9/10 of one percent. (1 claia ratio is the percentage 
relationship of dollars paid in clai•s to the total nuaber

of doll ars received for the full transportation service.) 
1he witness fro• Bruce Johnson Trucking Company testified 
that, for the first nice months of 1979, one foodstuff 
shipper accounted for 9" of the total dollar value in clai■s 
paid out b y  his coapany systeawide. The witness fro• 
Overnite Transportation Company provided examples of the 
claias r atio by shipper, with one foodstuff shipper having a 
clai■s ratio of 6.351, anotber a ratio of 5.321, and another 
vit h a clai■s ratio of q.661. This witness testified that 
t.bese figures compared with their systea clai■s ratio of 
1. 1 "·

The carriers• witnesses generally contend that the 
!ddition al probleas associated vith deliYery and unloading 
of foodstuff ship.■ents resul t in much higher operating costs 
which are not recoverable under the present point-to-point 
coaaodit y rate structure. The record indicates that the 
carriers• representatives are of the opinion that class 35 
would still not be coapensatory for the services which t hey 
are required to perform, but that the class 35 basis would 
nelp cut their losses on this traffic. 

Neither the witness for Bunt-Wesson nor the witnesses for 
the Publ ic Staff dispute the existence of extraordinary 
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delivery and unloading pr,bleas  des cribEd by the carriers. 
However, they contend that the solution to the problem is to 
assess an additional charge ::,n the consignee to coapensate 
the carri�r for the additional expenses of providing the 
service. It is their position that it is unfair to place 
the burien on the shipper vb, has no control over the 
!ct ions of the consignee. {T he record indicates the 
shipaent s of foodstuffs usually ■ove prepaid.) In addition, 
witnesses for the Public St�ff pointed out that the carriers 
maintain a detention rule vhich provides for tlie assessment 
of additional charges for delays in lo ading and unloading 
through the fault of the consignor or consignee. The rule 
provides free ti■e for loading or unloading service ranging 
fro■ tvo to six hours per shipment, depending upon weight, 
with a charge of $4.60 for eacn quarter hour in excess of 
tree time. The detention rule is designed to encourage 
consignors and consignees to expeditious ly load and unload 
the carriers• equipaent, but there is nothing in the record 
to indicate if the char1e is actually in excess of the 
carriers• cost. 

In response, the carriers contend that the contract of 
carriage is for a full pickup service at origin and a full 
delivery service at destination, and accordingly, they feel 
it is appropriate to recover these additional costs through 
the general rate structure on foodstuffs since the probleas 
can be associated v ith the handling of this particular 
co■■o:Hty. Apparently, it is the.ir belief that the shipper 
can pass the additional transportation charges on to the 
consignee through the price of the product. 

The carriers also contend that the detention rule is a 
lar gely ineffective solution where, as in the instant 
situation, the aiditional charges must be assessed on the 
v ast ■ajority of ship■ents. ?he carrier witnesses testified 
that ■ore money vas spent in atte■pting to enforce the 
detention rule than was actually collected fro■ consignors 
and consignees as a result of detention. In addi tion, tlle 
carrier witnesses testified th.at the detention rule does not 
apply until the carrier arrives at the place of loading and 
unloading, and accordingly, the rule would do nothing to 
alleviate the coniition w�ereby the carriers aust maintain 
possession of the shipments in order to provide appointaent 
deliveries which coincide vith the consignee's unloading 
schedule. 

rhe record in this proceeding reflects general 
iisagreeaent aaong the parties as to the proper aethod for 
the car riers to recover their additi.Jnal co-sts of handling 
foodstuffs. The question bef,re this Coaaissiou, however, 
is whether the carriers• proposal to increase the rate 
lev els on foodstuffs vould be just and reasonable. 

Based op the record in this proceeding, the Coaaission is 
of the opinion, and so concludes, that shipments of 
foodstuf fs generally entail ertra handling by the carriers 
in per fo r■ing the delivery and unloading function. The 



r ec:>rd is incomplete as to vben and for what purpose the 
present commoiity r¼te levels vere estatlished. However, 
the carrier witnesses indic!te that they would not establish 
the same commodity rate levels today, given the 
�xtraoriinary handling problems associated with delivery and 
unloadin g of shipments of foodstuffs. conseguenUy, it is 
re¼sonable to assume that the delivery and unloading 
Froble■s have be=o■e associated with the handling of 
shipment s of foodstuffs after the point-to-point co■aodity 
rate levels vere established. Accordingly, the Com■ission 
finds a nd concluies that respondents have demonstrated 
sufficient justification for adjusting the basic 
tnnsportation rates to a:>re nearly reflect the additional 
costs associated with the entire transportation service. 

EVIDENCE ANO CONCLUSIO!S FOB FINDING OF PACT NO. 3 

In an effort to demonstrate tlla t the proposed class rates 
on shipments of fooistuffs were not in excess of a just and 

reasonable level, respondents introduced the testimony and 
9xhibits of Daniel!. Acker, a cost expert employed by 
Southern �otor carriers Rate conference. !r. Acker 
presente d a separate rate-cost ccmparison for each group of 
point-to-point commodity rates on various foodstuffs. Each 
compar is on contains the proposed rate level, the 1978 fully 
allocated cost leTel, the restated ful.ly al.l ocated cost 
level, and the operating ratio which is based upon dividing 
the restated fully allocated cost level by the pre sent and 
froposed charges. 

�r. Acker testified that the 1978 fully allocated cost 
level was based upon the 1978 annual reports of the su 
N:>rth Carolina cost-study carriers which participated in the 
S!CRC Continuous study of Traffic in 1978. (The six North 
Carolina cost-stuiy carriers are Estes Express Lines, 
Predrickson llot:>r Express Corp., Old Dominion Freight Line, 
Overui te Transportation Company, Standard Trucking Company, 
and Thurston !otor Lines, Inc.) ltt. Acker testified that be 
!lsed a cost separation foraula vhic.h distributes the 
carriers• total expenses for the entire year into four 
separate service C! tegories: U ne-R.tul Expenses, Pickup and 
�elivery Expenses, Platfora Handling Expenses, and Bill ing 
and collecting Expenses. The total expenses in eac.h service 
category vere divide;! by tb.e total number of serTice units 
performed by tb.e carrier to produce the average ser vice unit 
costs for the entire year. 

The 1978 fully allocated cost level was updated to the 
present (restated) level by reflecting the impact of 
increased labor expenses effective through October 1, 1979. 
!he nonlabor expenses (other than fuel) in the base year 
were updated to the ■idpoint of October 1979 in accordance 
vith the rate of change reflected by the Producer's Price 
In1ex for Industrial Co■modities. The fuel expenses ver� 
restated to the Septe■ber 1979 level by use of the fuel 
reports snpplied to this :o■■ission by the six study 
carriers. The effect of the updatin g  process is reflected 



in the restated fully allocated cost level provided in !r. 
Acker•s comparisons. By dividing the charges produced by 
both the present and proposed rates at the respective 
11inima11 veig.bts into the restated f ully allocated cost 
level, an operating ratio is produced for each hypothetical 
shipment, which respondents alleged to be representative of 
the rang e of ilistances. 

The essence of !'Ir. Acker•s testiaony is that t he present 
commodity rate levels produce charges which are not 
compensatory when measured against the average cost of 
handling truckload shipaents in Korth Carolina intrastate 
service. In addition, Mr. Acler testified that the proposed 
class rate levels at 24,000 pounds vill generally afford 
,nly a small improvement in the operating ratio. Onl y in 
connection vi th heavier-weighted shipments would the 
proposed class rate levels becoae compensatory. 

Witnes ses for the Public Staff testified that it vas their 
belief t hat !r. Acker•s cost presentation va s misleading. 
They contend that the inclusion of the operating statistics 
of overnite Transportation Coapany and Thurston Motor Lines, 
Inc., both large carriers vith relatively saall 
participation in Horth Carolina intrastate traffic, has the 
effect of distorting the cost of the remaining four 
carriers. However, upon cross-exallination, it vas developed 
that the eiclusion of the average unit cost for these two 
carriers would result in little change in the average unit 
cost for all six carriers coabined. 

In addition, the Public Staff contends that it is 
misleading to apply the average cost for the sii study 
carriers to hypothetical shipments based upon the present 
and proposed ainiaum weights. It is their contention that 
the each-to-each costing method utilized in general increase 
�roceedings is more appropriate to indicate the present 
operating ratio on foodstuffs. This method applies the 
car riers' average unit costs to actual ship■ents of 
foodstuf fs which fell into the Continuous Traffic Study in 
the year 1978. However, respondents introduced an exhibit 
which d emonst rated the operating ratio based upon the 
3 pplica tion of the each-to-each costing ■et hod advocated by 
the Public Staff to each truckload ship1ent of foodstuffs 
which appeared in the contiQuous Traffic Study in the year 

1978. This exhibit shows that the six cost-study carriers 
gxperien ced a total operating ratio of 119.72i on their 
foodstuf f traffic for that period of t iae. This operating 
ratio wa s computed without regard to any update of revenues 
and expenses. 

rhe r ecord in this proceeding has been co■plicated by the 
fact tha t both respondents and the Public Staff advocate 
different aet hods of costing. The Public Staff contends 
that the each-to-each method ■ust be utilized in order to 
:011pute an overall operating ratio for all foodstuff 
traffic. on the other hand, respondents apparently believe 
that th e operatin:J ratio on foodstuff traffic as a vhole is 
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immaterial and that the appropriatE tool to be utilized ty 
the commission in order to aeasure the relative 
=ompensa tiveness of a very small portion of the carriers• 
traffic is the operating ratio based upon representative 
hypothetical shipments. In this proceeding, the issue is 
resolv ei somewhat by virtue of the fact that Rill costing 
3ethods indicat e that the present rate structure on 
foodstuf fs is not coapensatory. In addition, the each-to
each costing method indicates that the proposed basis would 
result in rates vhich would be slightly coapensator y while 
the individual-shipment costing method indicates that the 
proposed rates applied to the applicable m.inianm weight 
vould c ontinue to produce charges vhich are not 
compensatory. Accordingly, the Coaaission finds and 
concludes that the proposed class rate le vel on foodstuffs 
is not i n  excess of a just and reasonable level. 

EVIDENCE AHO CONCLUSIONS FOB PIBDIBG OF PACT HO. 4 

The Public Staff in its PrO?OSed Order asked the 
Commission to find that •the each-to-each costing aethod is 
the aost appropriate means of costing the individual 
shipments of foodstuffs under consideration in this 
froceeding in order to aeasure actual compensativeness of 
this traffic as vell as traffic in volved in general increase 
adjustments.• 

The r espondent =arriers asked the coaaission to find that 
the indiv idual-shipment costing aethod is the most 
appropriate for this proceediag. 

This issue is resol ved somewhat by the fact that both 
costing 1ethods indicate that the present rate structure on 
foodstuffs is not compensatory. In addition, the each-to
each costing method seems to indicate that the proposed 
rates vould be slightly compensatory, while the indi vidual
shipment costing method indicates that the proposed rates 
applied to the applicable minimua weight would continue to 
produce charges which are not compensatory. 

As th e parties pointed out at the hearing and in their 
proposed orders, each method has its benefits and its 
deficiencies. suffice it to say that, for purposes of this 
froceeding, the coaaission does not find it necessary to 
determine which method is the aost appropriate for siailar
type pro c-dings. 

EVIDEBCE AJD CONCLUSIORS POR FIBDIBG CF FACT NO. 5 

Respondents have also proposed an increase in the charge 
for stopping-in-transit for partial unloading serv ice on 
Yoluae or truckload shipments of foodstuffs. The stopoff 
rule essentially per■its the shipper to consolidate saaller 
shipments into a singly l arge shipaent for the purpose of 
�btaining lover rates based upon the carriers• ability to 
transport the =onsolidated load. Basically, the rule 
permits up to fQur part-lots to be consolidated at origin 
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for delivery in part-lots at up to four destination points. 
For ea=h stoo to deliver a portion of the shipment, 
excludin g the stop for fin al delivery, the carriers 
?resently assess a charge of $32. 10. Under toe proposed 
1djustae nt, this charge wou ld be increased to be $57.50 per 
stop on volume or truckload shipments of  foodstuffs. No 
additional increase is proposed for stOFOffs in connection 
�it h other coaaodities nor in connection with stopoffs for 
Fartial loading service. 

The record shows th at respondents have initiated this 
pr:>posal to increase the stopoff charge in this instance due 
to the manner in which volume or truckload shipments of 
foodstuf fs must be delivered and unloaded. Respondents• 
witnesses testified that the delivery and unloading 
iifficulties previously descri bed in connection w ith volume 
:>r truckload s hipaents of foodstuffs were also applicable in 
conne=ti on with these shipments which required stopoff-in
transit for unloading service. (See Evidence and 
conclusions for Finding of fact No. 2, above .) 

The re cord shows that respondents offer stopoff-in-transit 
service in order to 2ncoura1e the s hipper to consolidate 
saall loads v.bere possible. By consolidating small lots 
into a truckload shipment vhicb can be handled on one 
vehicle, the carrier's costs are reduced, and the resultant 
s av ings are passed on to the shipper in the form of lover 
volume or  truckload rates for the entire shipment. However, 
respondents conteni that the necessity for maintaining 
appointment deliveries in order to aatch the consignees• 
unloaiing schedules eliminates any cost savings which ■ay 
nav e been realized from handling a consolidated load . 

The c arriers contend that, in order to be economical, 
delivery service on stopoff shipments should be nothing more 

than an extension of the line-haul service. Tha t is, e ach 
individual part-lot to be delivered should be capable of 
being h andled by the vehicle vhich performs the line-haul 
service. The stopoff rule provides tha t stopoff points 11ust 
be iire:tly intermeiiate between the point of origin and the 
fin al destination in order to encourage this operational 
practica lity. However, the carriers testified that it was 
uneconomical to operate in this manner on shipments which 

required delivery appoint■ents , since the carriers• 
equipment ■ay be tied up f:>r several days in order to 
acco1111odate each individual appoint■ent schedule. The 
record shows that the carriers overcome this proble■ in 
connecti on vith truckload ship■ents of foodstuffs by 
:>per at io nally handling each part-lot where practical as a 
less-than-truckloai shipment. for example, one or more 
part-1:>t s ■ay be platfor1ed at the carrier's origin 
terminal, loaded in a vehicle vith other less-than-truckload 
shipments, and 11ovei to the carrier's destination terminal 
where delivery could be acco■plished in accordance with the 
:onsignee•s appoint112nt schedule. The carriers contend that 
handling of shipments in this manner is ■uch more costly 
t han the stopoff service usua lly rendered in connection vith 
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Jther co■■odities and that the increase in the stopoff 
charge i s  a co11pro11ise in order to 0er■it the continued 
� ffering of stopoff service in connection Yi th vol DIie or 
truckload shipments of foodstuffs. 

As n s pointed out by the Public Staff, respondents have 
introduced no cost evidence to justify the increase in the 
stopoff charge. However, under the circuastances, the 
Commission is not convinced of the necessity to translate 
increased operational difficulties into increased cost in 
terms of dollars and cents. 

In the first instance, it should be borne in 11ind that the 
st�poff privilege is nothing ■ore than an optional feature 
which may be utilized by the shipper at any time he feels 
that lover charges ■ay result fro■ consolida ting less-than
trucltload quantities into truckload shipments. Thus, if the 
increase in the stopoff ch arge renders it u necono■ical to 
utilize the stopoff privilege, the shipper continues to have 
the option of tendering each part-lot as a less-t han
ttu clcloa d shipment. consequently, the shipper can do no 
worse than to pay the transportation charges vhich 
apparently equates to the ■anner in vhich the ship■ents must 
te handled by the carriers under the present ope rating 
conditions. 

In addition, it should also be pointed out that the 
stopoff rule is also optional on behalf of the carrier. The 
first li ne of the rule reads: 

A single ship■eot, subject 
stopped for partial unloading 
provisions: 

to vol 
s ubject 

or TL rates .!ll be 
to the follow ing 

One of the conditions for exercising the stopoff privilege 
is that the arrangements for any stopoff service must be 
made vi th the ori,1inating carrier before any portion of the 
ship■ent is tendered for transportation. The absence of 
comsanda tory language in the rule a nd the requirement for 
prearrangement for the service vould appear to render the 
rule opt ional on behalf of both the carrier and the shipper. 

Under the circumstances, the co■■ission is of the opinion 
that th e proper method of measuring the justness and 
reasonableness of the proposed ad just■ent would be to 
determine whether the continuation of the present charge 
vould discourage the continued offering of the serYice and 
vhether the proposed charge vould constit ute an e■bargo. In 
connection vith the for■er, it is obYious that the carriers 
vould no t continue to render more expensive less-than
truckload service at truckload rates for very long. The 
record indicates that the carriers are losing ■oney on their 
truckload traffic as a •hole, and consequently, the 
Commission is of the opinion that the ■aintenance of the 
present stopoff charge would only aggravate the situation . 
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?here is nothing in tile record to indica te whether the 
proposed stopoff charge would result in an embargo of the 
service. However, respon:lents• truckload ra tes in North 
Carolina intrastate service are approxi11a tely 25 l lover than 
the lowest less-than-truckload rates for the same class. 
?his reduction in rates, coabined vith the reduction in 
class as the result of tendering volume or truckload 
shipments, leaves little doubt that the consolidation of 
less-than-truckload shipments in order to obtain the 
truckload ra tes voold contiaue to produce substantially 
reduced charges, despite the $25.40 increase in the stopoff 
charge . While the proposed increase in the stopoff charge 
�ill undoub tedly :liscourage the utilization of the stopoff 
service in soae instances, the shipper vill be no worse off 
than if the carrier simply refused to offer the stopoff 
service. 

Onder the circoastances, the co■aission finds and 
concludes that the proposed increase in the charge for 
s-topoffs of volnae or truckload shipments f or partial 
Jnloaling service on shipaents of foodstuffs froa S32.10 to 
S57.50 has been shovn to be just and reasonable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

Respon dents have proposed a 25l increase in the present 
point-to-point commodity rates on various roofing materials, 
applicable from aorehead City to various naaed destinations 
and points basing thereon, as published in Items 217650 thru 
217670 of Tariff NCOC SMC 304-B. John Luckadoo, Director of 
Traffic of Thurston Motor Lines, Inc., testified in support 
of the propose d  adjustmen� 

The record indicates that the present point-to-point 
commodity rate basis vas established about 20 years ago by 
Tnurston �otor Lines priaarily for the account of a plant 
which has changed hands several tiaes but vhich is nov ov-ned 
by ovens corning Fibreglass. At that t ime, the rates 
reflected 201 of the Class 100 rates and approxiaately 56.2l 
of the then- applicable class 35 rates. llhile technically 
speaking the ra tes are applicable on all rou tes, virtually 
the entire movement has been handled via Thurston !otor 
Lines, Inc. 

l'lr. Luckadoo testified that at the ti■e the present rates 
vere established, his coapany maintained a terminal facility 
at More head City from vhich eguipaent could be provided to 
the inv olved shipper vith very little eapty aileage. 
Bovever, in 1977, Thurston no longer found it economical to 
�aintain a terminal facility at l'lorehead City, and 
consequently, the terminal facility vas shut down. l!r. 
Luckadoo testifiei that very little other traffic ■ov es out 
of More head City and that this particular region vas a

backhaul area for his co■p any. Be also testified that 
equipment necessary to handle traffic out of !'lorehead City 
is currently dispatched fro• either a ter■inal a t  Wilson, 
which is 110 miles from !orehead City, or from the Cherry 
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Point/Ca■p Lejuene area vhi=h ranges fro■ 40 to 110 ■iles 
from "orehead City. 

Thurston indicates that the proposed increase vas
negotiated vith tbe involved shipper in order to ensure the 
availability of van-type eguipaent vhich aust be deadheaded 
from tbe ca rrier's �ilson terminal. Thurston avers that the 
closing of its !orebead City ter■inal facility has 
eliminated the cost advantage vhic h proapted the publication 
of the present rates and that the substantial nuaber of 
e■pty 11iles .has rendered the ra te s noncompensatory. 
Although the fact is disputed by the Public Sta£f , Thurston 
indicauis that they ware advised by the shipper to adjust 
the rates if necessary to aaintain current service leYels on 
van-type equip11ent. 

In an effort to demonstrate that the proposed rates vere
not in ex cess of a just and reasonable le'lel, respondents• 
witness Acker presented a rate-c ost coaparison for se't'era l 
allegedl y representative aoveaents of roofing aaterials. 
�his ex hibit coapares the present and proposed rate levels 
with t.he restated fully allocated cost level which was 
computed for the six North Carolina study carriers in the 
same aanner as t he cost level presented in support of the 
foodstuffs adjustment. 

�r. Acker testified that the present rates subject to a 
miniaum weight of 40,000 pounds produced an operating ratio 
whi ch ranged from a low 0£ 15 0.4l to a high of 208.51 for 
the representatiYe sbipaents. In addition, the proposed 
rates produce an operating ratio which ranges fro■ a lov of 
119.Bl to a high of 165.Jl for the saae representatiYe
3hipaents. It is also worthy of note that none of the
proposed rates produce charges v.hic.h are in excess of the 
y��lli§1ed 1978 fully allocated cost leYel. Once again, 
resoondents stress that the demonstrated cost le't'el is not 
necessa rily the actual cost level for roofing aaterials but 
reflects the average unit cost for all trockload ship■ents 
handled by these =arriers in the study year. 

Basei on the record io this proceeding, the coaaission
con cludes that the additional re'fenue gene rated by this 
proposal is  no aore than necessary to allow the respondents 
to continue to pro't'ide the service requested by the shipper. 
Consequently, the Coa■ission finds that respondents haye
satisfied their statutory burden of demonstrating that the 
proposed increase in the point-to-point coaaodity ra tes on 
s hipments of roofin; aaterials fro■ !orebead City to 46 
specific ally naaed destination points, as published in Iteas 
217650 thr u 217670 of Tari£f IICUC SISC 304-B, has been shown 
to be just and reasonable. 

IT IS, THEBEPORE, ORDERED: 

1. That the r�spondents be, and the sa■e hereby are,
authori:i: ed to cancel all Yolu11e or truckload c oa■odity rates 
on fooistuffs group published in the following iteas of 
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Tariff NCUC SMC 304-8: 211510 thru 211590, 211770 thru 
211790, 211800, 211810 thru 211850, 212080, 212100 thru 
212120, 212175, 212650 thru 213155, 213180 thru 213200, 
213410 thru 213425, 213620, 219350, 219375, 219385, 219390, 
219400, and the corresponding items published in North 
Carolina Motor Carriers Association, Inc., Class and 
Commodity Tariff 10-H, NCUC No. 117. 

2. That the respondents be, and the same hereby are, 
authorized to increase the charge in Paragraph 3 of Item 
202120 of Tariff NCUC SMC 304-8 and Paragraph 3 of Item 
205460 of NCMCA Tariff 10-H, NCUC No. 117, for stopping of 
truckload or volume shipments of foodstuffs for partial 
unloading, to be $57.50 per stop, excluding the stops for 
initial pickup and delivery. 

3. That the respondents be, and the same hereby are, 
authorized to increase the rates on roofing materials group, 
from Morehead City to various points in North Carolina, as 
published in Items 217650 thru 217670 of Tariff NCUC SMC 
304-B, by 25%.

4. That the respondents be, and the same hereby are, 
ordered to reinstate the alternation provisions published in 
Item 204500, Section 3 of NCUC SMC 304-B and similar
publication in Item 500000-C, NCMCA Tariff 10-H, NCUC No. 
117, which will permit the alternation of the point-to-point 
commodity rates in Section 3 with rates published in other 
sections of the tariff. 

5. That the publications hereby approved may become
effective after appropriate tariff publications in 
accordance with the Commission's rules and regulations 
governing the construction, filing, and posting of 
transportation tariff schedules, upon not less than 10 days' 
notice to the Commission and to the public. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 27th day of June 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOClft 10. T-825, SUB 254 

BEl'ORE TBB NOBTB CAROLINA OTILI-TIBS CO!!ISSIOI 

In the Satter of 
aotor Co■aon Carriers - suspension and 
InYestigation of Proposed Increases in 
Rates and Charges A pplicable to Ship■ents 
of General co■■odities, Including !ini■u• 
Charges 

) ORDER GRUTIIG 
) PlRTilL UT! 
) UCU:AS! 

) 
) 

BEA RD Ilf: 

BEFORB: 

lPPE.UA!ICES: 

The Hearing Boo■ of tbe Co■■issi.on, Dobbs 
BQilding, Raleigh, lort h Carolina, o n  April 29, 
1980, at 9:30 a.a. 

co■missioner Sarah Lindsay Tate, Presiding; and 
Coaaissioners 1. Bart•ell ca■pbell and Douglas 
P. Leary 

Por the Applicants: 

John I. Joyce, 1307 Peachtree Street, I.!., 
A tl anta, Georgia 30309 

Thoaas 1. Steed, Jr., A llen, Steed & Allen, 
P.A., Attorneys at Lav, P.O. Box 2058, Raleigh,
1orth Carolina 27602

Por the Inter-Tenors: 

Albert R. Bell, l'faa�in, Taylor and Ellis, P.A., 
lttoraeys at Lav, P. O. Box 829, Raleigh, lorth 
caro·lina 27602 
For: The North Carolina Traffic League, Inc., 

Drug and Toilet Preparation Traffic 
Conference, la tional S■all Ship■ents 
Traffic conference , Inc., Borth Carolina 
Textile !anufacturers Association, Inc., 
and The Textil.e Traffic Association, Inc. 

Ja■es l'f. 
Association, 
suite ,oo, 
30336 

Jr., Textile Tra.ffic 
400 'lleDdell Co11rt_ S •. .v., 

Box 44068, Atlanta, Georgia 

.J.ones, 
Inc., 
P.O. 

For: Borth Carolina 
Association, Inc., 
Association, Inc. 

Textile !anufacturers 
and The Te.xtile Traffic 

Daniel J. Sweeney, Belnap, sccarthy, Spencer, 
S•eeney & Bartavay, 1750 Pennsylnnia ATenue, 
1.1., Washington, D. c •. 20036 
Por: lorth Carolina Traffic League, 

lational S■a.11 Ship■ents 
conference, and Drug aDd 
Preparation Traffic Conference 

Inc., 
Traff.ic 
Toilet 
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Vickie L. Moir and Theodore C. Brown, Jr., 
Public Staff Attorneys, Public Staff - North 
Carolina Utilities Commission, P.O. Box 991, 
Raleigh, North Carolina 27602 

BY THE COMMISSION: On December 7, 1979, the General 
Commodities Motor Carriers, through their agents, the North 
Carolina Motor Carriers Association, Inc., Motor Carriers 
Traffic Association, Inc., and Southern Motor Carriers Rate 
Conference, Inc., filed with the Commission the following 
North Carolina intrastate tariff supplements: 

Supplement No. 33 to Tariff Nos. 10-H, NCUC No. 117, 
issued by North Carolina Motor Carriers Association, 
Inc., Agent, on behalf of its participating carriers; and 

Supplement No. 36 to Tariff No. 3-J, NCUC No. 45, issued 

by Motor Carriers Traffic Association, Inc., Agent, on 
behalf of its participating carriers; 

Supplement No. 34 to Tariff No. 304-B, NCUC No. ;04-B 
issued by Southern Motor Carriers Rate Conference, Inc., 
Agent, on behalf of its ·participating carriers; 

Each supplemental tariff publication provides for a 20% 
increase in all present truckload (TL), less-than-truckload 
(LTL), and any quantity (AQ) rates and charges, accessorial 
rates and charges, and minimum charges. These tariffs were 
scheduled to become effective on January 22, 1980. The 
matter was designated as Docket No. T-825, Sub 254. 

On December 31, 1979, Applicants filed a justification 
statement in support of the proposed 20% increase. In 
addition, Applicants filed a petition seeking an emergency 
interim increase in rates and charges of not less than 10%. 

On January 18, 1980, this Commission issued its Order 
setting the evidential hearing on the request for emergency 
interim rate relief for February 1, 1980. In an Order dated 
February 11, 1980, the Commission denied in its entirety the 
petition for interim increase and rescheduled the hearing on 
the permanent 20% rate increase request for April 29, 1980. 

On February 12, 
of Intervention in 
Consuming Public. 

1980, the Public Staff filed its Notice 
this matter on behalf of the Using and 

The matter was subsequently called for hearing on 
April 29, 198C, at 9:30 a.m., in the Commission Hearing 
Room, Dobbs Building, Raleigh, North Carol ina. The 
Applicant Motor Carriers, the Public Staf f, and the 
intervenors were all present and represented by counsel. At 
the hearing in this matter, applicant motor carriers 
presented the testimony and exhibits of the following 
witnesses in support of the application. 
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Robert A. Hopkins, Secretary of the SMCRC North Carolina 

Intrastate Rate Committee; 
Charles R. McGowan, Cost Analyst, Southern Motor Carriers 
Rate Conference; 
Daniel M. Acker, Manager of the Cost and Statistical 
Department, Southern Motor Carriers Rate Conference; 
John v. Luckadoo, Director of Traffic, Thurston Motor 
Lines, Inc.; 
K .D. Shaver, Sr., President and General Manager, Dixie 
Trucking Co., Inc.; 
W,D. Snavely, Vice President and Traf fic Manager, 
Standard Trucking Company; 
C, Gerald Pusey, Vice President of Traffic, Old Dominion 
Freight Lines, Inc.; 
Charlie F. Finley, Traffic Manager, Fredrickson Motor 
Express Corporation; 
R.E. Fitzgerald, Vice President - Traffic, Estes Express 
Lines; and 
Bruce Hooks, Traffic Manager, Bruce Johnson Trucking 
Company 

The intervenors presented the testimony and exhibits of 
the following witnesses in oppoosition to the application: 

J .R. Huf fman, Traffic Ma nager, Superior Cable 

Corporation; 
Gerald W. Fauth, Jr., President, G,W, Fauth & Associates, 
Inc.; 
Harold A. Elmore, Traffic Analyst, R,J, Reynolds Tobacco 
Company; 
James Bradley, Traffic Manager, Chatham Manufacturing 
Company; 
H.L. Woody, Executive Vice President, North Carolina 
Traffic League; 
W.J. Shields, Traffic Section, Exxon Company, USA; and 
Bill Underwood, Chairman of the Legislative Committee, 
North Carolina Traffic League 

The Public Staff presented the testimony of James C. 
Turner, Transportation Supervisor - Accounting Division, on 
behalf of the Using and Consuming Public, In addition, the 
Public Staff presented the testimony of Bob Lendon, Traffic 
Manger, Jiffy Manufacturing Company, in opposition to the 
application. 

FINDINGS OF FACT 

commodities which 
listed above are 

increase in their 
62 of the General 

1. That the motor carriers of general 
are parties to the tariff publications 
properly before this Commission for an 
rates and charges pursuant to Chapter 
Statutes of North Carolina, 

2, That the requirement of Commission Rule R2-16.1, 
which requires the rolling in of fuel surcharge adjustments 
into the base rates in general rate case proceedings should 
be waived for this proceeding. 
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3. That the total present expenses, exclusive of fuel
expense increases over the base period, on North Carolina 
intrastate Traf fic are $52,281,344 for the six study 
carriers and approximately $79,575,866 for all participating 
carriers as of April 1980. 

4. That the total present revenues, exclusive of fuel
surcharge revenues, from North Carolina intrastate traffic 
is $45,25;,573 for the six study carriers and approximately 
$68,879,107 for all participating carriers as of April 1980. 

5. That the present intrastate operating ratio for all
carriers participating in Applicant's tariffs is 115.53%. 

6. That the proposed increase in rates generates
$9,050,714 in additional revenues for the six study carriers 
on an annual basis and approximately $13,775,820 in 
additional revenues for all participating carriers. 

7. That
participating 
96.27%. 

the intrastate operating ratio 
carriers under Applicant's proposed 

for the 
rates is 

8. That the participating carriers should be allowed to 
recover the increase in expenses over the level found to be 
fair and reasonable in Docket No. T-825, Sub 237. 

9. That since the foodstuffs traffic upon which this
Commission granted a 26.6% increase in rates in the Order 
Granting Increase in Docket No. T-825, Sub 251, are also 
covered by the tariffs involved in this Docket, this traffic 
should not be given an increase in rates in this docket. 

10. That the fair and reasonable increase in revenues for
the participating carriers in this general rate proceeding 
is $11,562,121 which is an increase of 16.96% on all traffic 
except foodstuffs. 

11. That the $11,562,121 increase results in a fair and
reasonable operating ratio of 98.78%. 

12. That the $11,562,121 increase in rates for the
participating carriers does not violate the President's 
Voluntary Wage and Price Guidelines. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 

The evidence for this finding comes from the verified 
application. The finding is essentially informational, 
procedural, and jurisdictional in nature. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

The Commission's Further Order Approving Surcharges and 
Providing Surcharge Procedure for Motor Carriers on 
February 26, 1980, established Commission Rule R2-16.1 which 
requires the rolling in of applicable fuel surcharges into 
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base rates in general rate case proceedings. This Order 
also noted that the rule may need refinement, and therefore 
called for comments from all interested parties. The Public 
Staff in this proceeding, through the testimony of Public 
Staff witness Turner, has taken the position that Rule R2-
16. 1 should be waived, and thereby precluding the fuel 
s u r c h a r g e  r e v e n u e s  a n d  a p p l i c able e x penses f rom 
consideration of fair and reasonable base rates. The 
Commission concludes that for purposes of decision making in 
this proceeding, Rule R2-16.1 shall be waived and therefore 
the fuel surcharge revenues and applicable expenses shall 
not be rolled into the base rates. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF 
FACTS NOS. 3, 4, AND 5 

The evidence for this finding is found primarily in the 
testimony and exhibits of Applicants witnesses Daniel M. 
Acker and Charles R. McGowan, both employees in the Cost and 
Statistical Department of Southern Motor Carriers Rate 
Conference. Applicants witness Acker testified that the 
cost-revenue comparisons were based upon the data derived 
from samples of North Carolina intrastate traffic movements 
of general commodities handled by the following six cost 
study carriers: 

1. Estes Express Lines 
2. Fredrickson Motor Express Corporation 
3. Old Dominion Freight Line, Inc. 
4. Overnite Transportation Company 
5. Standard Trucking Company 
6. Thurston Motor Lines, Inc. 

Applicants witness Acker testified that the procedures 
used in the gathering and processing of the traffic study 
data were desig ned by Dr. W. Edwards Deming, a noted 
sampling expert and consultant for the traffic study. Mr. 
Acker testified that the six cost study carriers accounted 
for approximately 65. 71, of the total actual revenue earned 
by the applicant general commodity motor carriers from North 
Carolina intrastate traffic in the sample year 1978. 

Applicants witness Acker testified that the study year 
1978 expenses ;iere arrived at by the each-to-each costing 
method which applies each carrier's cost to that carrier's 
own traffic. This witness testified that the study year 
1978 was the latest complete year of traffic data available 
at the time the application was filed. Applicants' 
Exhibit 4, supported by witness Acker, shows that after 
accounting adjustments to annualize expense to current 
levels, that the present level of expenses for the six cost 
study carriers is $52,281,344. 

Public Staff witness 
Continuing 

that study. 
the Public 

concerning the 
generated from 
testified that 

Turner presented testimony 
Traf fic study and the data 

Public Staff witness Turner 
Staff maintains an automated 
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continuing cost/traffic study system which is similar to the 
system utilized by the Applicants. Public Staff witness 
Turner testified that the six cost study carriers' traffic 
study data had been processed through the Public Staff's own 
computer programs and that no material differences in the 
actual base year data had been discovered. In addition, 
witness Turner testified that the Public Staff's independent 
verification audits of two of the cost study carriers 
revealed that the actual revenues were fairly stated by the 
Continuing Traffic Study. 

At the outset, intervenors took issue with the use of the 
Continuing Traffic Study as a tool for ac curately 
determining North Carolina intrastate revenues and expenses. 
Intervenors witness Fauth depicted five of the six cost 
study carriers as large interstate carriers with extensive 
operations outside North Carolina which allegedly distort 
the costing process. Intervenors further contend that 
Fredrickson Kotor Express, with 58.43J dependancy upon North 
Carolina intrastate traffic and only minor operations 
outside the State, is the only carrier which may truly be 
characterized as a North Carolina intrastate carrier. The 
Intervenors point to carriers with a high dependancy upon 
North Carolina intrastate traffic, such as Dixie Trucking 
Company, Inc., Super Motor Lines, Inc., P,T. Huf fman 
Transfer, Inc., and Shippers Freight Lines, as being more 
indicative of the total North Carolina intrastate 
experience. 

Applicants contend that it would be wrong to conclude 
that the costs of five of the six study carriers are not 
repres entative of the cost of handling North Carolina 
intrastate traffic simply because they also operate outside 
the State. In the first instance, they noted that the 
system-average costs of the carriers have been adjusted by 
performance factors developed at the request of this 
Commission in order to more accurately reflect the North 
Carolina intrastate experience. They also point out that 
the composite service unit costs of the six study carriers 
are substantially lower than the service unit costs for a 
70-carrier group which operates to, from, and within the 
South generally. In addition, they point out that, despite 
the fact that less than 1 oi of their system revenues are 
derived from North Carolina intrastate traffic, the six 
carriers collectively operate 57 terminals within the State 
which represents about 2si of their total operations. Four 
of the six carriers are headquartered in North Carolina, and 
the remaining two are headquartered in the neighboring State 
of Virginia which means that a large percentage of the 
carriers' work force is domiciled within the State.
Additionally, the six study carriers handled 65,7:J; of all
North Carolina intrastate traffic while the remaining 34,3J 
was divided among 91 carriers with varying degrees of 
dependence upon North Carolina intrastate traffic. Finally, 
a comparison of the six carriers' individual service unit 
costs indicates that Fredrickson's service unit costs, which 
intervenors contend is representative of the cost of
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handling North Carolina intrastate traffic, are both higher 
and lower than the average for the six carriers combined. 
Based on these conclusions, Applicants aver that the costs 
of the six study carriers are representative of the cost of 
handling North Carolina intrastate traffic. 

In evaluating the merits of the evidence presented by the 
Applicants through use of the analysis of the six cost study 
c a r r i e r s ,  the C o m m ission has proceeded w i t h  m u ch 
inquisitiveness. The Commission recognizes the fact that 
the programs used to formulate the evidence construed from 
the six cost carriers have their origin within the mandates 
of this Commission. The integrity and meaningfulness of 
these programs are attested to in this proceeding by both 
the App licants and the Public Staff. In fa ce of the 
foregoing, the Intervenors have presented testimony that 
speaks more to alleged weaknesses of the cost study system 
rather than the construction of a workable alternative. 
Some of the individual evidence presented by the intervenors 
appears to have merit when considered alone. However, when 
the entire carrier group affected by this proceeding are 
considered, this merit is found to be somewhat akin to 
shooting in the fog at an enemy you think is out there, but 
you have no evidence that he is. Consequently, this 
Commission concludes that the preponderance of evidence in 
this proceeding supports the position of both the Applicants 
and the Public Staff in regard to the reliability of the 
cost study system used in formulating the carriers· 
operational evidence in this proceeding. 

Based on the record in this proceeding, the Commission 
finds and concludes that the six cost study carriers' data, 
representing 65.7J of total North Carolina intrastate 
traffic, is representative of the total North Carolina 
intrastate general commodity traffic experience for the 
study year 1978, Further, the Commission concludes that the 
present operating ratio derived from present revenue and 
expense le vels for North carolina intrastate general 
commodity traffic for the study year was 115.53J, exclusive 
of consideration of fuel surcharge revenues and applicable 
expenses. 

In determining the present expense level of $52,281,344 
the Applicants used the Producers' Price Index - Industrial 
Commodities (PPI-IC) to update nonlabor expenses to the 
midpoint of January 1980. The Intervenors objected to this 
methodology, supporting instead the Motor Carrier Index 
(MCI), which was not available for use until January 1980. 
The Intervenors stated that the Motor Carrier Index was the 
preferred tool to measure price increases for motor carriers 
because the market basket considered in this index is 
specifically designed to reflect motor carrier purchasing 
activity, while the PPI-IC market basket engulfs the 
purchasing activity of a wider and more diversified sector 
of industry. Since the Intervenors freely admit that the 
nonlabor expense level presented by the Applicants in this 
proceeding does not exceed the April 1980 level dictated by 
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Commision concludes that the level of 
presented by the Applicants in this 

use of the MCI, the 
nonlabor expenses 
proceeding is fair 
proceedings before 
admonished to utilize 

and reasonable. However, in future 
this Commission, Applicants are 
the Motor Carrier Index in order to 

bring to current levels nonlabor expenses. 

Applicants witness Acker also testified that the test 
year revenues of the cost study carriers were updated by 
rerating the North Carolina intrastate shipments to include 
all general increases in rates and charges which became 
effective subsequent to the date upon which the shipments 
were originally billed, Applicants' Exhibit 4 indicates 
that after updating the test year 1978 revenue levels to 
reflect the intrastate rates in effect as of June 27, 1979, 
but disregarding fuel surcharge revenues, the six cost study 
carriers' North Carolina intrastate general commodity 
traffic generated total revenues of $45,253,573 on a pro 
forma basis. 

Based uopn the record in this proceeding, the Commission 
finds and concludes that the update procedures employed by 
the Applicants is an accurate means of restating the test 
year 1978 revenues and expenses to the present pro forma 
level. Further, the Commission concludes that, exclusive of 
consideration of the fuel surcharges and related expenses, 
the cost study carriers' updated North Carolina intrastate 
general commodity revenues at the present level are 
$45,253,573, and that the updated operating expenses of 
these same carriers on the same traffic are $52,281,344. 
Based upon the cost study carriers' updated revenues and 
expenses, the Commission finds that the present operating 
ratio for North Carolina intrastate general commodity 
traffic is 115.53%. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS, 6 A ND 7 

Applicant witness Acker testified that the level of 
revenues to be generated by the increase proposal was 
determined by applying the percentage increase requested in 
each weight group to each shipment included in that 
individual weight group. The testimony of this witness 
indicates that the proposed 20% increase in rates will 
increase the six study carriers' North Carolina intrastate 
revenues to $54,304,287, which, when measured against the 
present expense level, produces a proposed operating ratio 
of 96,27%, 

The intervenors generally agree that some revenue relief 
is necessary in order to prevent a decline in service. But, 
generally, intervenors contend that the carriers are 
entitled to no more than a 10% increase. Intervenors have 
offered no testimony as to the basis for the 10% increase 
except that Intervenor witness Fauth testified that the 10% 
increase was based on his impression of the increases 
granted to other carriers throughout the United States over 
the same period. Applicants counter by pointing out that 
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the interstate rates of this same group of carriers have 
been increased by 18. 52J on a compounded basis between the 
filing of the application in Docket No. T-825, Sub 237, and 
the hearing in this proceeding. 

Based on the record in this proceeding, the Commission 
concludes that the additional revenues generated by the 
proposed 20J increase on North Carolina intrastate traffic 
would be approximately $9,050,714 for the six cost study 
carriers. In addition, the Commission finds that the 
Jroposed 20% increase will ge nerate approximately 
$13,775,820 for all carriers participating in the 
Applicants' tariffs. 

The granting of a 10% increase as urged b y  the 
intervenors would produce an additional $4,525,357 for the 
six cost study carriers which would result in an operating 
ratio of 105. 03%. This additional revenue will not enable 
the Applicants to recover the increase in expenses from the 
time of the Commission's Order in Docket No. T-825, Sub 237, 
to the April 1980 level found to be fair and reasonable in 

this proceeding by the Commission. Conversely, the 
Applicants' proposed increase of 20% exceeds the recovery of 
these increased ex penses. This excess recovery is 
$1,3;6,154 for the six cost carriers and $2,033,720 for all 
carriers participating in the Applicants' tariffs. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACTS NOS. 8, 
9, 10, AND 11 

Application of the Applicants' proposed 20% rate increase 
to present revenues results in a 20% increase on foodstuffs 
traffic covered by the tariffs in this proceeding and that 
were granted a 26. 63% increase in the recent Commission 
Order in Docket No. T-825, Sub 251. Consequently, this 
foodstuffs traffic would receive a 51,96J increase in an 
almost simultaneous time frame. 

The Commission is acutely aware of the rapid inflation 
which threatens the integrity of the economic system in this 
State. Consequently, the Commission concludes that the 
motor carrie.rs affected by the tariffs in this proceeding 
should certainly be allowed to recover their increase in 
expenses from the level found to be fair and reasonable in 
the Commission's ,Order in Docket No. T-825, Sub 237, to that 
found to be fair and reasonable in this proceeding. But 
equally as certain a revenue increase greater than the amont 
of increased expenses should not be allowed. As noted in 
Evidence and Conclusions for Findings of Facts Nos. 6 and 7 
this increase in expenses is exceeded by revenues under 
Applicant's Proposed Rates by $1,336,154 for the six cost 
study carriers and $2,033,720 for all carriers participating 
in the Applicants' Tariffs. Therefore, the revenue increase 
needed by all the carriers participating in the Applicant's 
tariffs in order to equal the increase in expenses from the 
time of the last ge neral rate case is $11,7 22,10 0  
($13,755,820 - $2,033,720). 
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In recognition of the increase granted on the foodstuffs 
t r_a f f  i c in Docket No • T- 8 2 5 , Sub 2 5 1 , the Commission 
concludes that an additional rate increase on this traf fic 
is not justified at this time. The ratio between the 
present foodstuf fs traffic revenue and present total 
r e venues m u l tiplied by the i n c rease in e x p e n s e s  
($10,406,580) from the last general rate equals $105,106, 
the amount of the increased expenses allocated to the 
foodstuffs traffic. This expense amount of $105,106 is 
added to the $1,336,154 excess recovery of expenses for the 
six cost study carriers as determined above, in order to 
exclude these expenses from consideration of a fair and 
reasonable rate increase. The $1,441,260 sum of this 
addition is divided by .657 to achieve the reduction on the 
Applicant's proposed increase in order to achieve a recovery 
of increased expenses from the time of the last general 
case, exclusive of foodstuff traffic. 

Hence, the Commission concludes that the fair and 
reasonable rate increase for all carriers participating in 
the Applicant's tariffs is $11,562,121 which equates to a 
16.96J on all traffic except foodstuffs. The $11,562,121 
increase results in an operating ratio of 98.78J for all 
participating carriers in this proceeding, for all traffic 
except foodstuffs. The foodstuffs traffic rates under the 
tariffs affected by this proceeding are not increased over 
the level found to be reasonable in Docket No. T-825, 
Sub 251. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12 

Applicants witness Acker and Intervenors witness Fauth 
presented testimony with regards to the acceptabilty of the 
Applicants' requested rate increase under the President's 
Voluntary Wage and Price Guidelines. Witness Acker 
contended that since North Carolina intrastate traffic for 
the affected carriers is being conducted at a loss, then the 
voluntary wage and price guidelines do not apply to the 
revenue increase requested in this proceeding. Intervenors 
witness Fauth testified that compliance with the wage and 
price standards necessitates the consideration of the 
carriers' performance on a system, rather than just on an 
intrastate basis. 

Based upon the carriers present operating results 
presented by Applicants witness Acker, and found to be fair 
and reasonable under Evidence and Conclusions for Findings 
of Fact Nos. 3, 4 and 5, the Commission concludes that any 
increase in rates in strict compliance with the price 
standards, based on total system profitabi lity, would 
continue to generate losses on North Carolina intrastate 
traffic. 

To apply the guidelines in this manner would not only 
prevent the carriers from recovering their expenses on North 
Carolina intrastate traffic, but would also require this 
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Commission to retreat from its statutory responsibility to 

ensure that North Carolina intrastate rates are just and 
reasonable. 

Further, this Commission is, of course, deeply concerned 
with regard to the adverse impact that inflation is having 
on our economy and accordingly, uses its full discretionary 
power to ensure that all utilities under its jurisdiction 
comply with the parameters promulgated by the President's 
Council on Wage and Price Stability, to the extent 
possible. However, the guidelines do contain undue hardship 
and gross inequity provisions which permit price increases 
in excess of the maximum price declaration standards under 
certain exceptional circumstances. Moreover, as observed by 
the Applicants, the General Statutes of North Carolina 
require that this Commission set rates that are just and 
reasonable and this Commission will continue to make every 
effort to comply with this statutory mandate. 

Therefore, the Commission concludes that the President's 
Council on Wage and Price Stability guid elines pe rmit 
regulatory bodies the necessary discretionary flexibility 
essential to responsible regulation of public utility prices 
and profits. Hence, the Commission finds the rate increase 
allowed the Applicants in this proceeding to be within the 
criteria of the Presid ent's voluntary wage and price 
guidelines. 

IT IS, THEREFORE, ORDERED: 

1. That the Aplicants be, and the same are hereby, 
authorized to increase, with the exception of foodstuffs 
traffic, their North Carolina intrastate class, commodity, 
distance or mileage commodity, and exception rates, minimum 
charges, accessorial charges, and accessorial rates applying 
on the transportation of general commodities, involved in 
this proceeding, by 16.96J. 

2. That rates on all foodstuffs traffic covered by the 
tariffs in this proceeding should not be increased. 

3. That the increases are hereby approved and may become 
e f fective after appropriate tariff publications in 
accordance with the Commission's rules and regulations 
g overning the construction, fi ling, and posting of 
transportation tariff schedules, upon not less than five (5) 
days' notice to the Commission and to the public. 

4. That the tariff publications hereby authorized shall 
be constructed in such a manner so that all changes, with 
the exception of fuel surcharge adjustments authorized by 
this Commission in Docket No. T-825, Sub 248, shall be 
included in a single table of class rates which shall not be 
subject to further increases, except as noted. 

5. That 
application 

the proposed increases herein authorized for 
in connection with all commodity rates as 
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published may be increased 
appropriate conversion table 
application only on commodity 
and accessorial rates. 

by the p ublic ation of an 
of increased rates having 
rates, accessorial charges, 

6. That the Ap p l icant motor c o m m o n  c a rr i e rs 
p articipating in the involved tariff publications shall 
revise and reissue or require their resp ective tariff 
publishing agents to revise and republish their present 
general commodity tariffs so that all rates and charges 
contained in said tariffs, with the exception of fuel 
surcharge adjustments authorized by this Commission under 
Docket No. T-825, Sub 2�8, will be the rates authorized by 
this Order. 

7. That in future proceedings before this Commission, 
the Motor Carrier Index should be used to bring nonlabor 
expenses, excluding fuel, to present levels. 

ISSUED EY ORDER OF THE COMMISSION. 
This the 17th day of July 1980. 

NORTH CAROLINA UTILITIES COMMISSION 

(SEAL) Sandra J. Webster, Chief Clerk 



564 TRUCXS 

DOCKET NO. T-825, SUB 254 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Motor Common Carriers - Suspension and 
Investigation of Proposed Increases in Rates and 
Charges Applicable to Shipments of General 
Commodities Including Minimum Charges 

ERRATA 
ORDER 

BY THE COMMISSION: The Commission's Order Granting 
Partial Rate Increase issued in this docket contains an 
error concerning the foodstuffs traffic under the tariffs 
considered in this docket. In that Order, it was the 
intention of the Commission to disallow any rate increase on 
the foodstuffs traffic that had received a rate increase in 
Docket No. T-825, Sub 251. There appearing that there is 
additional foodstuffs traffic under the tariffs in this 
docket, that were not included in the T-825, Sub 251 filing, 
the Commission wishes to clarify that this additional 
traffic is granted the 16.96% increase, found to be fair and 
reasonable in the Commission's Order Granting Partial Rate 
Increase. Therefore, the Commission concludes that this 
clarification should be reflected throughout the Order 
Granting Partial Rate Increase. 

IT IS, THEREFORE, ORDERED: 

1. That 
be corrected 
paragraphs. 

the Order Granting Partial Rate Increase should 
as dictated in the following ordering 

2. That the first sentence 
Conclusions for Findings of Fact Nos. 
should read as follows: 

under 
8, 9, 

Evidence and
10, and 11 

Application of the Applicants' proposed 20% rate 
increase to present revenues results in a 20% increase on 
that portion of the foodstuffs traffic •.. 

3. That the second sentence of the third paragraph under
Evidence and Conclusions for Findings of Fact Nos. 8, 9, 10, 
and 11 should read as follows: 

The ratio between the present foodstuffs traffic reveriue 
considered in Docket No. T-825, Sub 251, and present total 
revenues, generated from all traffic considered under the 
tariffs in this proceeding, multiplied by the increase in 
expenses ($10,406,580) from the last general rate case 
equals $105,106, the amount of the increased expenses 
allocated to the foodstuffs traffic, considered in Docket 
No. T-825, Sub 251. 

4. That the fourth sentence of the third paragraph under
Evidence and Conclusions for Findings of Fact Nos. 8, 9, 10, 
and 11 should read as follows: 
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The $1,441,260 sum of this addition is divided by .657 to 
achieve the reduction on the Applicants' proposed increase 
in order to achieve a recovery of increased expenses from 
the time of the last general rate case, exclusive of 
foodstuffs traffic considered in Docket No. T-825, Sub 
251. 

5. That the last paragraph 
Conclusions for Findings of Fact Nos. 
should read as follows: 

under 
8, ,. 9, 

Evidence and 
10, and 11 

Hence, the Commission concludes that the fair and 
reasonable rate increase for all carriers participating in 
the Applicant's tariffs is $11,562,121 which equates to a 
16.96% on all traffic except for the foodstuffs traffic 
which was granted a 26.6% increase in Docket No. T-825, 
Sub 251. This $11,562,121 increase results in an 
operating ratio of 98.78% for all participating carriers 
in this proceeding, for all traffic except the foodstuffs 
traffic denoted above. The foodstuffs traffic rates under 
the tariffs considered in this proceeding and the tariffs 
found to be reasonable in Docket No. T-825, Sub 251, are 
not increased over the level found to be reasonable in 
Docket No. T-825, Sub 251. Conversely, foodstuffs traffic 
under the Applicants' tariffs in this proceeding, but not 
included in the increase in Docket No. T-825, Sub 251, is 
granted a 16.96% increase in rates. 

6. That the first 
follows: 

Ordering Paragraph should read as 

l. That the Applicants be, and the same are 
hereby, authorized to increase, with the exception of the 
foodstuffs traffic considered in the Commission's Order in 
Docket No. T-825, Sub 251, their North Carolina intrastate 
class, commodity, distance or mileage commodity, and 
exception rates, minimum charges, accessorial charges, and 
accessorial rates applying on the transportation of 
general commodities, involved in thi-s proceeding, by 
16.96%. 

7. That the second Ordering paragraph should read as 
follows: 

2. 
under both 
considered 
increased. 

That the rates on foodstuffs traffic covered 
the tariffs in this proceeding and the tariffs 

under Docket No. T-825, Sub 251, should not be 

ISSUED BY ORDER OF THE COMMISSION. 

This the 23rd day of July 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J. Webster, Chief Clerk 



5 56 

D OCKET NO. T-825, SUB 254 

BEFORE THE NORTH CAROLINA UTILITIES CO MMISSION 

In the Matt er of 

Motor Common Carriers - Suspension and 
Investig ation of Propos ed Incre as es ORDER 
in Rat es and Charges Applicable to 
Shipments of Gene ral Commodities, 
Including Minimum Charges 

ON 
RECONSI DERATION 

HEARD IN: 

B EFORE: 

APP EARA NCES: 

The Hearing Room of 
Building, Raleigh, 
October 17, 1980 

the Commission, Dobbs 
North Carolina, on 

Co mmis s i o n e r  Robe rt K, Ko g e r  a n d  

Commissioners S arah Lindsay Tat e, A. Hartwell 

Campb ell and Douglas P. Le ary 

For the Applicants: 

John W. Joyce, 1307 Pe achtre e Stre et, N.E., 
Atlant a, Georgia 30309 

Thomas E. Ste ed, Jr., All.en, Ste ed & Allen, 

P. A., Attorn e ys at L aw, P. O. Box 2058, 
Raleigh, North Carolina 27602 

For the Intervenors: 

Alb e rt R. Bell, Maupin, Taylor and Ellis, 
P, A., Attorn e ys at Law, P. O. Box 82 9, 
Raleigh, North Carolina 27602 
For: The N orth Carolina Traffic L e agu e, 

Inc,, Drug and Toile t Pre paration 
Traffic Conf e renc e, National Small 

S hipments Traffic Conf e renc e, Inc., 
North Carolina Textile Manuf acture rs 
Association, Inc,, and The T extile 

Traffic Association, Inc. 

James M. J on e s, Jr., Textile Traffic 

Association, Inc., 400 Wend ell Court, S ,W., 
Suite 400, P. O. Box 1111068, Atlanta, Ge orgia 
30 336 

For: North Carolina Textile 
Ass o ci ation, Inc., and 
Traffic Association, Inc. 

Manuf acture rs 
The T extile 

Daniel J. Swe ene y, Belnap, McCarthy, Sp ence r, 

Swe en e y, & Harkaway, 1750 P ennsylv ania 

Avenue, N,W., Washington, D,C. 20036 
For: North Caroilna Traffic Le ague, Inc,, 

National Small Shipm ents Traffic 

C o nf e re n c e, and Drug a n d  T oile t 
Pre paration Traffic Conf erence 
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Vickie L, Moir. and Tbeodore C. Bro wn, Jr., 
Public Staff Attorneys, Public Starr - North 
Carolina Utilities Commission, P.O. Box 991, 
Raleigh, Nor th Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSI ON: On August 14,  1980, the Nor th 
Carol·ina T raffic League, Inc., Drug and Toilet Preparation 
Traffic Conference, Inc., National Small Shipments Traffic 
Conference, Inc., and The Textile Traffic Asociation, Inc. 
(Pro testants) filed Notice of Appeal From and Exceptions to 
the Order served July 17, 1980. This matter was scheduled 
for oral argument on October 17, 1980, by Commission Order 
of September 8, 1980. 

Also, o n  September 8, 1980, the Southern Mo tor Carriers 
Rate Conference, N.C. Mo tor Carriers Association, and Mo tor 
Carriers T raffic Asociation (Replicants) filed Reply to 
Exceptions. The Commission Order of September 29, 1980, 
extended the time for serving the recor d on appeal in this 
pro ceeding to and including December 1, 1980. 

With respect to Exception No. 1: the shippers contend 
that the 16,96 percent increase granted by the Commission on 
all traffic except Foo dstuffs was based on inappropriate 
comparison of the changes in revenues and expenses of the 
six study carriers which have occurred since the Commission 
Order in Docket No. T-825, Sub 237. The shippers contend 
that a revenue increase of 111. 67 percent should be ordered 
in lieu of the 16,96 percent. 

The 16,96 percent increase yields an operating ratio of 
98,78j, which the Commission found to be fair and reasonable 
in the Order of July 17, 1980. The Commission in that Order 
properly discharged its duties under Section 62-146 or the 
General Statutes of the State of Nor th Carolina in 
establishing fair and reasonable rates based on a fair and 
reasonable opera ting ratio. This operating ratio is 
somewhat higher than that requested · (96.27j ) by the 
Replicants. The Commission concludes that it determined a 
f air and reasonable operating ratio of 98.78j in the Order 
of July 17, 1980. 

As to the question of possible over-recovery of fuei 
surcharge revenues, resulting from the general rate increase 
allowed in this docket, this matter will be treated, if 
necessary, in fuel surcharge proceedings as prescribed in 
the Commission Order of November 7, 1980. 

With respect to Exception Nos. 2 and 3, the shippers 
contend that the Commission erred in its Order of July 17, 
1980, because findings were based upon the operating results 

of six study earriers which allegedly are no t representative 
of the North Carolina intrastate operating experience. 
Shippers further contend that the findings did not consider 
affiliated transactions. After review of the entire record, 
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the Commission concludes that these questions were properly 
considered by the Panel in its Order of July 17, 1980. 

IT IS, THEREFORE, ORDERED as f ollo�s: 

1. That the Exception Nos. 1, 2, and 3 filed herein by 
the shippers on August 111, 1980, in their Petition be, and 
the same are hereby overr uled and denied. 

2. That the Panel Order of July 17, 1980, is affirmed
by the Commission. 

ISSUE D BY ORDER OF THE COMMISSION, 
This the 2nd day of December 1980. 

(SEAL.) 
NORTH CAROL.INA UTILITIES COMM ISSION 
Sharon C. Credle, Deputy Clerk 
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DOCKET NO. T-825, SOB 255 

BEPOBE THB KORTH CAROLINA UTILITIES CO!!ISSI ON 

In the !atter of 
Piling of Tariffs and Fuel Cost 
Adjustaent Provisions b1 lorth 
Carolina Boaseh3ld Goods carriers 
Affecting statewide Bates and 
Charges for Bort h Caroling Intra
state Transportation Services 

OBDEB GBAITING 
IKCBElSE IR BlTES 
AID CHARGES FOR 
HOUSEHOLD GOODS 

BEARD IM: 

BEPOBB: 

APPEABASCES: 

The Coaaission Bearing Booa, Dobbs Building, 
Raleigh, North Carolina, on !ar 13, 1980 

Commissioner Edvard B. Hipp, P residing: and 
coaaissioners J ohn w. Vinters and A. Hartwell 
Caapbell 

For the Applicants: 

Th3aas R. Eller, Jr., Attorner at Lav, P.O. Box 
27866, Raleigh, Morth Carolina 27611 

�or the Intenenors: 

Theodore c. Brown, Jr., Staff Attorney, Public 
St3ff - Horth carolina Utilities Coa■ission, 
P.3. Box 991, Haleigh, North Carolina 27602
Por: The Using and Consuming Public

BY THE CO!!ISSION: This ■atter arises upon the filing of 
a verified application and ■otion for and on behalf of Korth 
Ca rolina intrastate ■otor coaaon carriers of household goods 
seeking an approxiaate 13l increase in annual revenues, 
approval of a continuing fuel cost recoverr procedure, and a 
"%eroing" of the presen t fuel surcharge at levels existing 
at the tiae of hearings. 

?xtensive testiaonr, exhibits, and cost data in the fora 
prescribed b1 t�is Commission's Order and Rule of lagast 9, 
1979, w as also filed with the application. Siaultaneousl1 
vith the filing of the application the household goods 
carriers cause1 to be filed and pablished on statutory 
notice tariff supple■ents described to increa se their 
transportation (Section II) rates by an average 23%, and 
provide for a continaing fuel surcharge rider with a "%ero" 
effect at the t ime the rates vere scheduled to becoae 
effective. !hese tariff supplements are as follows: 

Sup�leaent No. 5 to Tariff No. 3, iorth Carolina Utilities 
Coa■ission So. 9, issued by North Carolina !oYers 
Association, Inc., on be�alf of its participating 
carriers; 
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Supple■ent Jo. 11 to Tariff 110. 18-c, 
Otili ties Co■■ission 110. 12, issued by 
Sotor Carriers Association, Inc., on 
participating carriers; and 

!forth carol n a 
!forth carol na 
behalf of ts 

Supplement Jo. 2 to ?ariff 
Dtili tie s Conission Jo. 46, 
Traffic Association, Inc., on 
carriers. 

!lo . 5-D, Borth Carolina 
issued by Sotor carriers 
beha ll of its participating 

!ach tariff publication was duly filed and pub1ished on
Dece■ber 28, 1979; each publication bears an effective date 
of February 1, 1980; each publication effectuates the relief 
prayed for in the Application and !otion; and each affects 
Section IY (transportation, or "1ine haul") rates only, 
except that each provides for in creases in transportation 
rates associated v i  th pickup and deli very ("cartage•) of 
intrastate storage-in-transit (•S.I.'?.") traffic, and each 
pro vides a rate under •Additional Ser vices and C harges• for 
handling of pool tables with slate tops. on hearing, the 
pub lished laaquage relating to handling o f  slate top pool 
tables in each published supple■ent was amended to read 
"Handling for Pool Tables with Sl ate tops which ll� tl least 
� i;ches in .!Uth, 84 inches i.!!. length, and weigh 11ore tha9 
� pounds.• The e•phasi�ed language was added to the 
description by the a•end11ent; the rate (SS0.00) as published 
va s not changed. 

Upon consideration of the aforesaid application, ! otion 
and rariff filings, and being of the opinion that the matter 
constituted a general rate case and was affected with the 
pu blic interest, the C o■■ission on Janaary 30, 1980, i ssued 
an Order suspe11ding th e effectiveness of the aforesaid 
tari£f suppleme11ts for a period of 270 days, setting a 
general investigation into the justness and reasonablene ss 
of the proposals contained in the Application and !otion and 
said tariff filings, providing for intervention and 
,articipation by interested per sons, and setting publi c 
hearings thereon� 

On Pebruarr 13, 1980, the Executive Director, Public Staff 
lorth Carolina Otilities Coa11ission, gave notice of 

interv ention on behalf of the using and c onsuming public. 
lo other InterTentions or Protests were filed. 

After appropriate continuances, the ■atter ca■e on for 
bearing, and •as heard, on eay tJ, 1980. There were no 
protestants or appearances fro■ the public in opposition to 
the carrier proposals at the hearings. However, the 
Applicants presented, in addition to its five witnesses and 
exhibits on vsrious technical aspects, the testi■ony of so■e 
25 representatives of lorth Carolina intrastate co■11on 
carriers of household goods and personal effects on the 
is sue of the need for rate relief and an assured and 
continuing procedare for recovery of increases in t he cost 
of the •ajor operating erpense, fuel. These witnesses, 
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their localities, and the carriers they represented are as 
i:ollows: 

Name 

Don A. Ray 
David Johnson 
John R. 

Brashwell, Jr. 
George H. Martin 
Fred Burks 
Samuel Gilbert 
Mack Poole 
Thomas· Whitley 
Bruce C. Long 
Rufus Moore 
Claire Webster 
Doris Lassiter 
Craten Lassiter 
Harold Parrish 
Michael Simpson 
F.R. Davis 
Martin Green, Jr. 
James Phillips 
Leon Baker 
Milford C. Cox, Jr. 
1..arl B. Coley 
Earlena B. Hinson 
Van Finch 

John Yarbrough 

Location 

Greensboro 
Charlotte 

Charlotte 
Charlotte 
Charlotte 
Eden 
Raleigh 
Raleigh 
Durham 
Durham 
Burlington 
High Point 
High Point 
Durham 
Greensboro 
Greensboro 
Raleigh 
Fayetteville 
Fayetteville 
Greensboro 
Burlington 
Goldsboro 
Raleigh 

Winston-
Salem 

Carriers 

Ray Moving & Storage, Inc. 
Queen City Moving & Storage 

Charlotte Van & Storage 
Martin Transfer & Storage 
Burks Moving & Storage Co. 
Gilbert Transfer Co. 
Jiffy Moving and Storage 
Abe Whitley Moving & Storage 
Dehaven's Transfer & Storage 
I.H. Hill Transfer & Storage
Piedmont Movers, Inc.
City Transfer & Storage
City Transfer & Storage
Burham Van Lines, Inc.
Fleming-Shaw Moving & Storage
Tri-City Moving
Raleigh Furniture & Storage Co.
Fayetteville Moving & Storage
Modern Moving & Storage
Tatum-Dalton Transfer Co.
Coley Moving & Storage, Inc.
Bowens Moving & Storage, Inc.
All American Moving &

Storage, Inc. 

Yarbrough Transfer Company 

The Applicants' witnesses on technical aspects and their 
general subject matter were: 

Robert F. Drennan, Jr. 
Vice President 
Currin and Associates, Inc. 

c. Darrell Horne
Chairman - Rates & Tariffs
North Carolina Movers

Association, Inc. 

Cost Studies, Data and 
Allocations; Operating 
Ratios, and Revenue Requirements 

Rates, Tariffs and 
Cost Justification 

Wendell Thornton Carrier Operating & Financial 
President Conditions, Inflation and 
Security Storage Company, Inc. Fuel Costs 

Wayne Riddle 
Tariff Officer 
North Carolina Motor Carriers 

Association, Inc. 

Rates and Tariffs 
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The Public Staff presented two witnesses: 

Dennis E. Sovell 
Acting Director 
Transportation Rates Division 

David A. Poole 
Staff Accountant 

Revenue and Traffic 
Statistics of Rates 
and Application 

Analysis of Cost/Traffic 
Study Procedures, Fuel 
Cost Recovery Rider 

Based upon the testimony and exhibits received in evidence 
and the matters of which the Commission in the hearings 
dnnounced it would take judicial notice or receive by 
reference, considered in light of the entire record as a 
whole, the Commission makes the following 

FINDINGS OF FACT 

1. The Applicants are duly certificated, active common
�arriers of household goods and personal effects in 
intrastate commerce in North Carolina, are properly before 
the Commission, and the Commission has jurisdiction over 
their rates and service and has jurisdiction over the 
subject matter of these proceedings. 

2. It is in the public interest, and is required by the
public convenience and necessity, that rates, tariffs, and 
practices of the intrastate common carriers of household 
goods and personal effects in North Carolina be set at 
�easonably uniform levels, subject to the continued right of 
any authorized carrier to file and justify with competent 
proof rates and tariffs above or below s�id generally 
uniform level as determined by the Commission. The public 
convenience and necessity does not justify or require 
uniform rates, tariffs, or practices between or among motor 
carrier groups with substantially different commodity or 
territorial scopes of authority or substantially different 
operating cost, or administrative characteristics made to 
appear. 

3. Applicants have in all respects material to the
subject matter of this proceeding complied with the 
�ost/traffic study, data assimilation, and jurisdictiona� 
allocations requirements as promulgated by this Commission 
for household goods carriers by Order and Rule issued 
August@9, 1979. 

4. Applicants likewise have complied in all material
respects with Rule R2-16.l, particularly Sections I and J, 
and G.S. 62-134 as the same relate to the inclusion in base 
rates of fuel costs on a reasonably current basis in this 
general rate proceeding. 

5. Applicants' operating and capital costs have 
increased at a much greater rate, individually and 
collectively, than have rate revenues. The actual 
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unadjusted operating ratio for Applicants for the test year 
ended December 31, 1978, was 123.4%. 

6. After all adjustments for rate-making purposes, 
Applicants experienced an operating ratio of 108.9%, during 
the test year under presently authorized rates. 

7. Had Applicants' proposed 23% average increase in 
transportation (Section II) rates been in effect throughout 
�he test year, they would have experienced an adjusted 
operating ratio of 104.2% for the 1978 test year. 

8. Had the proposed transportation rate increase been in
effect in the test year, Applicants would have experienced 
an annual revenue increase of approximately S544,000. Such 
increase, if actually achieved, would not have resulted in 
an operating ratio less than 100%. 

9. The cost of fuel is a major determinant for 
Applicants' transportation rates. The present 
�ransportation rates of Applicants are predicated upon a 
�ase cost per gallon of $,53. The base cost of fuel for 
Applicants at April 1980, the most current period for which 
_istoric data was available at the time of hearings, was 
$1,10 per gallon. It is necessary that the transportation 
rates of Applicants be adjusted to include said increase in 
�he cost of fuel. Based on conditions existing at the time 
of hearings as well as trends in fuel prices extended to the 
immediate future, it is not likely that the present base 
cost of fuel will decline substantially. The likelihood is 
_hat said base cost will continue to increase at a declining 
rate. 

10. As a result of the increase from $.53 per gallon to
$1.10 per gallon in the base cost of fuel for household 
goods carriers since their last general rate increase 
effective May 1, 1979, it has been necessary that the 
Commission grant extraordinary relief in the form of an 
emergency fuel cost recovery surcharge. By the time of 
hearings, the emergency surcharge necessary to permit 
.. ousehold goods carriers to recover the difference between 
the $.53 per gallon and the $1.10 per gallon base costs had 
reached 15.4%. 

11. Applicants in this proceeding have updated base fuel
costs through and including April, have proposed that those 
costs ($1.10 per gallon) be included in their base rates and 
that a continuing, assured fuel cost recovery provision be 
�ubstituted for the present emergency surcharge with a zero 
effect at June 1, 1980, The effect of Applicants' proposal 
is that the transportation rates reflected in revised 
(updated) Attachment Fin evidence are proposed to be made 
effective on June 1, 1980, at which time the Applicants 
propose that the fuel surcharge, whether continuing or 
emergency, be of zero effect, 
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12. The Commission has taken judicial notice of Rule R2-
�6.l, specifically Section I reading as follows: 

In the event that any motor carrier (or group of carriers) 
which has a fuel surcharge in effect in its rates should 
file for a general rate increase, the carrier shall 
include in its evidence for said general rate increase an 
updating of the fuel expense in its rates to roll in or 
zero said fuel surcharge into its general rates up to and 
including the close of the public hearing on said general 
.ate case, and after a final decision rolling said fuel 
surcharge into said general rates, the carrier shall 
thereafter update its monthly fuel surcharge reports to 
include a new base fuel price as of the price rolled into 
its general rates on the date of the closing of the public 
hearing. 

13. The transportation rates set forth in Applicants' 
Attachment F are in accordance with cost data and cost 
allocations prescribed by the Commission, continue the 
uniformity previously and presently prescribed by this 
Commission, and conform and comply with Rule R2-16.l and the 
�eneral law and practice in this State relating to the 
ddjustment of base rates to conform to the incurred level of 
expenses up to and including the time of hearing and the 
same have been justified. 

CONCLUSIONS 

The testimony and exhibits of the entire record present no 
material disagreement. 

It appears there may be a misapprehension of the term 
roll-in• as used in Rule R2-16.l and the regulatory 

�ractice of this State. The procedure is not a "roll-in of 
_he fuel surcharge• as stated by the Public Staff, but an 
inclusion in the base rates of the currently experienced, 
reasonable base cost of fuel. In this case, it- is the 
changing of the base cost of fuel (S.53 per gallon) as it 
existed at the time of the last general rate case to the 
present established level (S1.10). The surcharge is not 
proposed to be rolled-in, but "zeroed" as of the time of the 
hearing. 

The Commission concludes that the Applicants have borne 
the burden of proof and have established their entitlement 
LO a 23% increase in Section II (line haul) revenue, and 
that they are entitled to make the increases in line haul 
rates, pickup and delivery rates for storage-in-transit, and 
slate top pool tables as set forth in revised and updated 
Applicants' Attachment F effective on June 1, 1980, together 
with the fuel cost recovery rider herein approved of zero 
revenue effect as of that same date to be applicable on 
traffic for the month of June 1980 and thereafter, unless a 
verified request and supporting documents for monthly fuel 
surcharge increases are filed and approved in accordance 
with Rule R2-16.l. 
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The Commission notes that, upon this approval, the 
approved total charges for intrastate shipments in North 
Carolina will still be approximately 3% less than total 
�harges for the identical shipment moving the same distance 
in interstate commerce in North Carolina and that the 
parties are agreed it is not likely that the intrastate 
operating ratios of motor common carriers of household goods 
and personal effects in intrastate commerce will decline to 
100% during the 1980 moving season. 

IT IS, THEREFORE, ORDERED: 

1. That Applicants' rate increase request be and hereby
is approved. 

2. That the Applicants are authorized to file, publish,
and make effective on June 1, 1980, the transportation 
(Section II) rates reflected in Appendix A, attached to and 
ade a part hereof. Said tariffs shall contain a statement 

and notice that such transportation (Section II) rates are 
subject to a surcharge for the dollar-for-dollar recovery of 
the amount, if any, by which the base cost of fuel for any 
month subsequent to April 1980 exceeds $1.10 per gallon as 
_udited and approved monthly by the North Carolina Utilities 
Commission. 

3. That the authorized intrastate common carriers of
.. ousehold goods and personal effects in North Carolina are 
hereby authorized to institute a fuel cost recovery rider, 
or surcharge, to recover on a monthly basis the amount by 
which the current cost of fuel exceeds $1.10 per gallon 
which is herein set as the base cost of fuel both for base 
rate and fuel surcharge purposes. This fuel cost adjustment 
procedure is subject to Commission Rule R2-16.l. 

4. That appropriate tariff 
this Order may be published on 
notice is waived. 

supplements to effectuate 
one day's notice; further 

ISSUED BY ORDER OF THE COMMISSION. 

This the 30th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-825, SUB 257 

BEFORE THE NORTH CAROLINA UTILITIES C OMMISSION 

In the �atter of 
�otor Common Carriers - Suspension and ) NOTICE OF DECISION 
Investigation of Proposed Ten Percent ) AP?ROVING PROPOSED 
Increase in Rates and Charges Applicable ) TEN PERCENT 
on Asphalt, in BU"!.k, in Tank Trucks, ) IllCREASE AND 
Scheduled Effective on March 18, 1980 ) VACATING ORDER OF 

) SUSP?:NSION 

HEARD IN: 

BEFORE: 

Commission Hear ing 
430 North Salis bury 
Carolina, on May 21 , 

Room, Dobbs 9u ilding, 
Street, Raleigh, North 

1980, as Calenda red 

Commissioner Sarah 
and Commissioners 
A, Hartwell Campbell 

Lindsay Tate, 
Edward a.

Presiding; 
Hipp and 

BY THE C OMMISSION: Notice is hereby given that a plenary 
public hea!"ing in this docket was conducted on the date 
indicated at which appearances were entered by Allen, Steed 
and Allen , P.A., on b ehalf of the Applicant, and by the 
Public Staff, on behalf' of the using and consuming public. 
Based upon testimony rendered and exhibits introduced at the 
h earing and other material in the official file of this 
doc.cet, the Commission has found that the pr oposed ten 
percent ( 10j) increase in rates and charges applicable on 
asphalt, in bulk, in tank trucks, is substantiated and the 
proposed charges are just and reasonable, and that the 
carriers of asphalt participating in the relevant tariff 
have an imm e di ate and pressing n eed to collect such 
increased rates and charges during the upcoming summer 
months, which months are the peak traffic periods of this 
very seasonable traffic, in order to preserve the Carriers' 
financial stability and the adequacy of service available to 
the consuming public. Upon the unopposed motior. of the 
Applicant made · at the conclusion of all evidence at the 
public hearing, the Commission, in view of its findings and 
conclusions, has approved the proposed ten percent ( 10j) 
increase in the rates and charges applying to North Carolina 
intrastate shipments of asphalt, in bulk, in tank trucks, 
which were scheduled to become effective I-larch 18, 1980, and 
has allo;Jed the collection of such increased charges upon 
the giving of one day's notice to the Commission and the 
public and upon compliance with the Commission's other Rules 
and Regulations governing the construction and filing of 
tariffs. 

A Final Order containing findings and conclusions in 
support of the Commission's approval of the pr oposed rate 
increase and the entry of this Order will be issued as soon 
as practicable. 
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IT IS, THSREFORE, ORDERED: 

1. That the Co::i:nission Or d er of Suspension dated 
March 17, 1980, entered in this Docket be, and the same 
hereby is, vacated and set aside for the pur?ose of al l owing 
the involved tariff to oecome effective on one day's notice 
to the Commission and the public and upon cocpliance with 
the Commission's other Rules and Regulations governing the 
construction and filing of tariffs. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 28th day of May 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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D OCKET NO, T-825, SUB 257 

B EFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter or

Motor Common Carriers - P roposed Increase ORDER 
APP ROVING 
RAT E  INCREASE 

in Rates and Charges Applicable on Shipm ents 
or Asphalt, in Bulk, in Tank Trucks 

HEARD IN: 

B EFORE: 

The Hearing Room or the Commission, Dobbs 
Building, 430 Nor th Salisbury Street, 
Raleigh, North Carolina, on Hay 21, 1980, as 
Calendared 

Commissioner Sarah Lindsay Tate, 
a nd Commis sione rs Edward B, 
A, Hartweil Campbell 

Pre.siding; 
Hipp and 

FOR THE APP LICA NT AND RESP ONDENTS: 

Joseph W. Eason, Allen, Steed 
P,A., Attorneys at Law, P. O. 
Raleigh, Nor th Carolina 27602 

and All.en, 
Box 2058 , 

FOR THE PUBLIC S TAFF: 

Theodore C. Brown, 
A tt o r n ey, Nor th 
Commission, P. O. Box 
Carolina 27602 

Jr., Public Staf f 
Ca rolina Utilities 

9 91, Ral eig h, Nor th 

For: The Using and Consuming Public 

BY THE COMMISSION: This cause arises from the Order of 
this Com111ission dated March 17, 1980, where in this 
Commission suspended and ordered an investigation of a 
tariff riled February 15, 1980, by the North Carolina Motor 
Carriers Association, Inc., Agent (NCHCA), on behalf of its 
m ember motor carriers participating in its local motor 
freight tariff No. 16 - F, NCUC 111, Supplement No. 13 
(hereinafter Respondents). The tariff, scheduled to become 
effective March 18, 1980, proposed an across-the-board ten 
percent (10S) increase in the rates and charges applying on 
line-haul North Carolina intrastate .shipments of asphal t, in 
bulk, in tank trucks. Upon consideration or the tariff 
filing, this Commission was or the opinion that the filing 
wa:, a matter affecting the public interest and that the 
filing constituted an application for a general increase in 
rate:,, and that such tariff shoul d be .suspended pending an 
investigation instituted by the Public Staff and conclusion 
or a public hearing for determining whether the tariff as 
published was ju:,t and reasonable and no t the means or

creating an unlawful discrimination, pre ference, or 
prejudice, 

Pursuant to the Order or the Commis:sion dated March 20, 
1980, this cause came to be heard by this Commission at the 
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time and place indicated above after calendaring a nd public 
notice in compliance with the rules of this Commission. A 
Notice of Intervention had been filed with this Commission 
on March 26, 1980, by the Public Staff, and the Public 
Staff, thr ough couns el, entere d an appeara nce at the 
hearing. 

At the hearing Respondents introduced evidence by a nd 
through James R. Edwards, Tra ffic Ma na ger f or A.C. 
Widenhouse, Inc. (Widenhouse), a carr ier participating in 
the involved tariff, on behalf of Respondents. The Public 
Staff intr oduced evidence by and through William H. Harr is 
III, a Staff Accountant with the Public Staff of the North 
Carolina Utilities Commission. Witness Edwards and witness 
Harris explained the respective methodology each had us ed to 
d etermine whether the pr oposed tariff incre ases we re 
substantiated by the t°inancial data supplied by the cost
study carr iers. 

Hr. Harr is testified that he ma de certain material 
adjustments in the financial data supplied by the cost-study 
carriers. There were certain specific adjustments made in 
the data relating to Eastern Oil Tra nsport Company (Eastern) 
concerning allocation of certain payments to former owners 
who are now employees of Eastern, a nd adjustments relating 
to the allocation of general administrative expenses between 
Eatern and a wholly owned subs idiary, Hobgood Transport 
C o mp a n y. Hr. Harr is a l s o  a djuste d t h e  p u r ch ase 
tra nsportation expense items of both Widenhouse a nd Eastern, 
because in their financial data thos e carriers had used an 
allocation factor, but data was available permitting an 
actual determination of such expense items attr ibutable to 
the issue traffic, Finally, Hr. Harris commented that the 
data submitted by the cost-study carr iers did not restate 
the data to show an end-of-period operating ratio, Hr. 
Harris believed it imperative that carriers utilize a trend 
analys is or rerating system to permit restatement of 
revenues and operating expenses to an end-of-period format. 
Using Hr. Harris' methodology, the involved tarift', if 
approved, would result in an operating ratio of not less 
than 91J, 

Hr. Edwards had no comment regarding the adjustments made 
in the expenses of Eastern by the Public Staff. With regard 
to use of end-of-period data, Hr. Edwards testified that 
most of the carriers participating in this tariff were small 
a nd would need instructions or explanations from the Public 
Staff as to the accounting methods proposed to be us ed to 
provide such data. Hr. Edwards believed that restated data 
could be used in future rate filings if the cost study 
carriers understood how to compile such data. 

Mr, Edwards protested the adjustment made in the purchas e 
transportation expense items for data submitted on behalf of 
Widenhouse. Hr. Edwards stated that on the data submitted 
by the cost-study carriers this expense item was determined 
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by use of an allocation factor, such factor being the ratio 
of issue traffic revenue to companywide revenue. Under the 
revenue allocation method there may be overstatement or 
underst at em en t  of the purchase tra nspor tation expen se 
items. Mr. Edwards admitt ed dispatch records were available 
permitting actual allocation of purchase transportation 
expenses to one commodity or another, but emphasized that 
asphalt carriage involved numerous unique expense items 
which could not be actually attributed to asphalt carriage 
without a cost accountant. Such extra ex pens es included 
st eam cleaning of c ertain types of traile r s, 24-hour 
dispatch service, the seasonal nature of the operation 
(resulting in six months of nonutilization, or partial 

utilization, of equipment), and the demands of shippers for 
delivery of the product immediately upon order. Hr. Edwards 
st ated that use of actual data as to only some expense items 
disre garded these other expen ses which w e re clearly 
attributable solely to asphalt, and believed the revenue 
allocation method balanced out such expenses. Hr. Edwards 
st ated that obtaining actual data as to such other expenses 
solely attributable to asphalt would require the services of 
a cost accountant on the payroll of each carrier, and that 
because most carriers participating in the involved tariff 
are relatively small, cost accountants currently are not 
emplo-yed by such carriers. Furthermore, the consuming 
public ultimately would bear the cost of obt aining the 
services of a cost accountant. 

At the hearing Respondents moved that the Commission 
vacate its Order of Suspension dated March 17, 1980, orally 
at such public hearing. Because no dispute existed as to 
the justification for the proposed increa ses, and because 
the peak traffic period for the sea sonal commod1 ties moving 
under the involved tariff would commence bef ore a final 
Order could be issued, this Commission at the public hearing 
granted such motion and formally gave notice of same by its 
"Notice of Decision Approving Propo sed Ten Percent Increa se 
and Vacating Order of Suspension" entered in this docket on 
May 28, 1980. 

Ba sed on the recor d  of this docket, i nclu ding the 
a pplication and the testimony adduced at hearing, and all 
o ther matters of which judicial notice may be taken, the
Commission makes the follo wing 

FINDINGS OF FACT 

1. That the common carriers participating in the tariff 
sch edules involved in this pr oceeding a re 
regulation by the Commission, and are properly 
Commission with regard to these matters over 
Commission has jurisdiction. 

subj ect to 
before this 

which this 

2. That the tariff filed in this docke t of this 
Commission on F ebruary 15, 1980, by the North Carolina 
Motors Carriers Association, Inc., Agent, f or and on behalf 
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of its respec tive member motor carriers participating in 
said tariff, proposes an across-the-board ten percent ( 10j) 
increase on rates and charges applying on line-haul Nor th 
Carolina intrastate shipments or asphal t, in bull<, in tanlc 
trucks, which increase was scheduled to bec ome et'fec tive 
Mar-oh 1 8, 1980. 

3. That the cost-study car-r-ier-s which supplied da ta, 
A.C. Widenhouse, Inc., and Easter-n Oil Transpor t, Inc., 
moved seventy-five percent ( 75j) of the issue traffic for 
the study period, and the system or operations for these 
carriers is representative or the operations by all other 
carriers par ticipating in the involved tar-irr. 

II. That using Respondents' m.ethodology, the financial 
data supplied by the r-epresentative cost-study oar-riers 
indicates that the proposed ten percen t ( 10j) inor-ease in 
r-ates will r-esult in a pr-ojec ted ope r-ating ratio of ninety
one percent ( 9 U); the methodology employed by the Public 
S taff also pr ojects a composite operating r-atio or ninety
one --percent (91J), or higher, if the involved tariff is 
a ppr-o ved. 

5. That the application for the across-the-board ten 
percent ( 10j) increase in line-haul charges on ;l.ntr-astate 
shipmen ts of asphalt in bull<, in tank tr- uclcs, is 
substantiated under either methodology presented to this 
Commission, and thus for pur-poses of the involved tar-iff, as 
opposed to f u t ur-e tariff filings, the q uestion o r  
methodology is moot. 

6. That the involved tar-irr is just and r-easonable, and
is not a means or establishing an unlawful discrimination 
preference, or prejudice, and is otherwise lawful. 

7. That this Commission at the hearing on May 21 , 1980, 
vacated its Or der of Suspension, appr oved the proposed 
tariff, and allowed such tarirr to become effec tive on one 
day's notice by vir tue or its Notice of Decision Appr oving 
Proposed Ten Pe r-cent ( 10j) Increase and Vacating Order or 
Suspension entered in this docket on May 28, 1980. 

8. That the r-ates increased by the involved tar-if! have 
not been increased since the en tr y or an Order in D ocket 
No. T-8 25, Sub 228, in August 1978, except ror the fuel 
sur char- ges applicable to such r-ates and such sur-charges are 
not general rate incr-eases. The issue traffic is very 
seasonal, being limited both by the physical pr oper ties or 
the commodities and the demands or shippers and consig nees 
to warmer weather, and demand for service particularly heavy 
during summer months. 

9. That Respondents, including the cost-study carriers, 
are small in size relative to other motor carriers and 
generally do no t employ cost ac countants, and thus are 
unfamiliar with the methods required to pr ovide financial 
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data restated in an end-of-period form at; are unable to 
compute a base period rate of price increases; and are 
una bl e  to segre gate certain actual expen ses so lely 
attributable to intrastate carriage of the issue traffic, 
such as cleaning expenses, nonutilization cost s and 24-hour 
dispatching. 

10. There are recor ds available to the co st-stu dy
c arriers here in which permit determination of' actu al 
purchased transportation expenses f'or such carriers. 

11. That f or purpo ses of future tariff filings
supplanting or supplementing the involved tariff, a uniform 
methodology for compiling financial data by cost-study 
c arriers would be in the public intere st , and such a 
m ethodology should be propo sed in a re port of' the Public 
Starr tiled in this docket after a conference with the 
Respondents, and in a Response to such report filed in this 
docket by Respondents. 

Based upon the fore going Findings of Fact, the Commission 
renders the following 

CONCLUSIONS OF LAW 

1. The proposed tariff involved in this proceeding is 
just and reasonable, is not a means or e stablishing an 
unlawful discrimination, preference or prejudice, and is 
o therwise lawful. 

2. The involved tariff, if approved, will no t conflict 
with the anti-inf'lation guidelines promulgated by the 
Council or Wage and Price Stability for the period of' 
October 1979 through October 1980, or with the Order of this 
Commission dated January 23, 1979, in Docket No. M-100, 
Sub 82. The involved tariff, which proposes a ten p ercent 
( 10S) increase, is the only rate increase applicable to the 
issue traffic which has becom e effective during the current 
two-year progr.i.m period (Octo ber 2, 1978, through Octo ber 2, 
1980). Intermediate price limitations may be exceeded if 
justified on grounds or seasonal variations or unusual 
business conditions and if such excesses will not prevent 
compliance with the two-year limitation. 6 C.F.R. § ·7 05.1. 
Due to the seasonal nature of the issue traffic and the 
unusual business conditions arising from the re gulation ar

intrastate motor carriers, Respondents should be exempted 
from interm edi ate price limitations if pr opo sed rate 
increases do not exceed the two-year price limitation. The 
two-year limitation is the lesser of' the rate of base period 
price changes or nineteen percent ( 19S), and when a base 
period change cannot be computed it is deemed to be ten 
percent ( 10S). 6 C.F.R § 705.2 Therefore , the ten percent 
(10S) increase proposed by the involved tariff is within the 
two-year limitation. 
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WHEREFORE, it is Adju dged, Decreed, and Ordered: 

1 • That the Commission s Notice of Decision filed in 
this dot :et on Hay 29, 1980, be, and the same here by is, 
inco rporated here in as if set out in its entirety and is 
ratiri ed and reaffi rmed by this Commission. 

2. That Respondents sho uld have been 
author ized to plac e in effect the pr o po sed 
published in the involved tar iff effective upon 
no tice, as set out in the Notice of Decision 
Hay 29, 1980. 

and were, 
increases 
one day· s 

riled on 

3, That upon publication having been made in compliance 
w ith the pro visions of this and earlier Orders in this 
docket, this proceeding will be discontinued except as set 
o ut in P a r a g r a ph 4 here in, and the same is hereby 
discontinued except as set out belo w. 

4. That repesentatives of the Public Staff and the 
Respondents shall have a conference within three months of 
entry of this Order to discuss a uniform metho dology !'or 
compiling financial data to be used in pr oceedings involving 
future tariff filings supplanting or supplementing the 
involved tar iff. Within thirty (30) days afte r the 
conclusion of such conference(sl the Public Staff shall file 
a report proposing its recommended metho dology, and twenty 
(20) days thereafter Respondents shall file a response to 
such report of' the Public Staff. 

ISSUED BY ORD ER OF THE COMMISSION, 
This the 30th day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, D eputy Clerk 



DOCKET NO. T-825, SUB 258 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Motor Common Carriers - Suspension 
and Investigation of Proposed 7% 
to 14% General Increase in Rates 
and Charges Applicable on Certain 
Petroleum and Petroleum Products 

ORDER 
ALLOWING 
PARTIAL 
RATE INCREASE 

HEARD IN: Commission Hearing Room, Dobbs Building, 430 
North Salisbury Street, Raleigh, North Carolina 

BEFORE: Commissioner Sarah Lindsay Tate, Presiding, and 
Commissioners A. Hartwell Campbell and Douglas 
P. Leary

APPEARANCES: 

For the Applicant/Respondents: 

Thomas W. Steed, Jr., Allen, Steed and Allen, 
P.A., Suite 701 - Branch Bank Building, P.O. 
Box 2058, Raleigh, North Carolina 27802 

Robert E. Born, Born, Kohlman & Duvall, P.C., 
Suite 508, 1447 Peachtree Street, N.E., 
Atlanta, Georgia 30309 

For the Intervenor: 

Robert T. Dearborn, Moore and Van Allen, 3000 
NCNB Plaza, Charlotte, North Carolina 28280 
For: Phillips Petroleum Company 

For the Public Staff: 

Theodore C. Brown, Jr., Staff At�orney, Public
Staff, North Carolina Utilities Commission, 
Raleigh, North Carolina 27602 

BY THE COMMISSION: The North Carolina Motor Carriers 
Association, Inc., Agent, Raleigh, North Carolina, filed 
with this Commission for and on behalf of its respective 
member carriers, parties thereto, local motor freight Tariff 
No. 5-Q, NCUC No. 125, Supplement No. 2 (also Supplement 
No. 4), publishing a general increase of from 7% to 14% on 
certain petroleum and petroleum products, scheduled to 
become effective on June 17, 1980. 

By Order of the Commission dated June 4, 1980, the 
operation of the tariff matter published in Supplement No. 2 
as well as Supplement No. 4 as above referenced was 
suspended and the use of the application thereof deferred 
for a period of 270 days. The matter was declared to 
constitute a general rate case under G.S. 62-137 and an 
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investigation was instituted into and concerning the 
lawfulness of the tariff matter suspended. The motor common 
carrier respondents were ordered to comply with certain 
governing statutes and the Commission's governing rules 
concerning burden of proof and submission of required data 
on or before July 1, 1980 (by subsequent Commission Order 
extended to August 11, 1980); the Public Staff was ordered 
to file its testimony on or before July 20, 1980 (by 
subsequent Commission Order extended to September 1, 1980); 
and the matter was assigned for hearing on July 31, 1980, 
but by subsequent Order of the Commission assigned for 
hearing on September 4, 1980, at 9:30 a.m. 

The matter came on for hearing as scheduled. The 
respondent carriers presented the testimony and exhibits of 
witness w. David Fesperman, who in addition to being Traffic 
Manager of one of the respondent carriers, Kenan Transport 
Company, serves as Chairman of the Petroleum General Rate 
Committee of the North Carolina Motor Carriers Association. 
Witness Fesperman presented data which he had prepared based 
upon operating statistics and revenue and expense experience 
for a group of study carriers accounting for more than 80% 
of the total issue traffic moving within the State of North 
Carolina. Witness Fesperman was personally familiar with 
the statistics, revenue and expense data of Kenan Transport. 
Representatives from other study carriers including Silar 
Snow of Eagle Transport Corporation; Marrow Smith of East 
Coast Transport; James McAdams of Eastern Oil Transport; 
David Searcy of Infinger Transportation Company; Paul Grimm 
of O'Boyle Tank Lines; C.W. Poston of Southern Oil 
Transport; George Harper of Tidewater Transit Company; Proc 
Dean of Wendell Transport; and James Edwards of A.C. 
Widenhouse Company were present in the hearing room. 
Counsel for Respondents stated that these persons were 
available for cross-examination on the statistics, revenue 
and expense figures of their respective companies. Counsel 
for Phillips Petroleum Company cross-examined witness 
Fesperman and called Marrow Smith and James Edwards for 
cross-examination. Counsel for Phillips also called James 
McAdams for cross-examination who at the time had left the 
hearing room and was unavailable. The Commission allowed 
counsel for Phillips to propound interrogatories to witness 
McAdams who in turn responded with answers to 
interrogatories. A late-filed exhibit of witness Fesperman 
showing percentage of revenue represented by each study 
carrier was authorized and filed. 

The Public Staff presented the testimony and exhibit of 
witness William H. Harris, Staff Accountant. 

Phillips Petroleum Company presented the testimony of 
witness Charles L. Lohrke. 

Counsel for Phillips Petroleum Company objected to 
respondents' presentation of the evidence to the extent that 
witness Fesperman presented data furnished to him by other 
carriers. The Commission overruled this objection. The 



536 :RUCKS 

approach followed by the respondents in this proceeding 
whereby the study carriers submitted their data to witness 
Fesperman for consolidation, analysis and adjustment is an 
acceptable means by which the respondents may comply with 
the burden of proof under governing statutes and under the 
Commission's Rule Rl-17 (which they were ordered to do in 
the Commission's Order in this proceeding dated June 4, 
1980). A qualified witness was available f�r cross
examination from each of the study carriers with the 
exception of Eastern Oil Transport and Public Transport. 
Counsel for Phillips was permitted to propound 
interrogatories to both Eastern Oil Transport and Public 
Transport which he elected to do only as to Eastecn Oil 
Transport. Adequate opportunity for cross-examination of 
qualified and competent witnesses was afforded to counsel 
for Phillips. 

The parties waived the filing of briefs. The parties were 
afforded the opportunity to file with the Commission draft 
orders. Draft orders were received from counsel for the 
respondents and counsel for Phillips. 

The Public Staff deviated from general practice before 
this Commission and did not file a proposed Order, even 
though they participated in the entire proceeding and were

requested to file a proposed order. Though the Public Staff 
presented its case in this proceeding as it has done in 
countless proceedings before this Commission, the Commission 
is in a quandary as to why a proposed Order was not 
submitted. Inasmuch as it is unquestionable that proposed 
orders are viable documents of record that contribute 
greatly to the Commission's decision process and inasmuch as 
the formation of the Public Staff in July 1977 resulted in 
the entire Rates Transportation Department of the Commission 
Staff being transferred to the Public Staff, the absence of 
the filing of a proposed order leaves the Commission at a 
disadvantage in attempting to analyze the needs of the using 
and consuming public. The Commission hopes that this 
practice will not occur again. 

FINDINGS OF FACT 

1. In Docket No. T-825, Sub 258, the motor common
carriers transporting certain petroleum and petroleum 
products are applying for general increases in North 
Carolina Motor Carriers Association, Inc., Agent, Tariff 
5-Q, NCUC No. 125, originally scheduled effective June 17,
1980, as follows:

Item 
30 (Heavy Fuel Oil--;-T:"°e., Bunker C) 
40 (Light Fuel Oil, i.e., Gasolene, 

Kerosene, Diesel, etc.): 
0-110 miles
over 110 miles 

Percent 
Increase 
Proposed 

12% 

7% 
14% 
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2. Included among carriers who transport issue traffic
are Eagle Transport Corporation, East Coast Transport, 
Eastern Oil Transport, Infinger Transportation Company, 
Kenan Transport Company, Laney Tank Lines, O'aoyle �ank 
Lines, Public Transport, Southern Oil Transportation, 
Tarheel Transport Company, Tidewater Transit Company, 
Wendell Transport, and A.C. Widenhouse. The named carriers, 
as study carriers, submitted operating statistics, revenue 
and expense comparisons reflecting actual operating ratio 
for the year 1979, present operating ratio and proposed 
operating ratio on the issue traffic. The study carriers 
account for more than 80% of the total revenue generated 
under the involved tariff (excluding the revenue of 
associated petroleum carriers due to their incompatibility 
with the operations of other carriers). Proposed additional 
revenues are as follows: 

Item 30 
Item 40 (0-110 miles) 
Item 40 (Over 110 miles) 

Study 
Carriers 
$355,508 
$325,408 
$102,678 

All Carriers 
Participating 
in Tariff SQ 

$546,935 
$500,628 
$157,966 

3. The following table reflects the revenues, expenses
and operating ratio of the study carriers found to be fair 
and reasonable by the Commmssion on the issue traffic for 
the year ended December 31, 1979 (actual); adjusted and 
updated for both increases in revenues and expenses through 
February 1980 (present). The last column of the chart below 
reflects the level of revenues and expenses under 
Applicant's proposed rates. 
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Item 30 
Revenues 
Expenses 

Operating ratio 

Item 40 (0 - 110 Miles) 
Revenues 
Expenses 

Operating ratio 

Item 40 (over 110 Miles) 
Revenues 
Expenses 

Operating ratio 

Com�osi te 
evenues 

Expenses 

Operating ratio 

TilUClCS 

Actual 

$2,786,765 
$3,006,245 
====z====== 

107.88% 
========= 

$4,595,919 
$4,251,625 

Present 

S2,989,214 
$3,234,077 
=======-==== 

108.19% 
----=----

$4,725,833 
$4,513,694 

Proeosed 

$3,344,722 
$3,364,239 
========== 

100.58% 
========== 

$5,051,241 
$4,626,342 

========== ========== ========== 

92. 51% 95.51% 91.59% 
========== ========== ========== 

$ 693,238 $ 744,015 $ 846,993 
$ 725,378 $ 781,977 $ 812,479 
========== ========== ========== 

104.64% 105.10% 95.93% 
====::===== ========== ========== 

$8,075,922 $8,459,062 $9,242,956 
$7,983,248 $8,529,748 $8,803,060 
========== ========== =========== 

98.85% 100.84% 95.24% 
========== =====:==== ====.::===== 

The above data does not include revenue derived from the 
fuel surcharge nor do they include the expenses associated 
with the increase in fuel expense from December 31, 1978, 
adjustments having been made to back out from the data such 
fuel related surcharge revenues and fuel related expense 
increases since the Commission has a separate proceeding in 
which it considers on an ongoing basis the need for fuel 
related revenues. The above data does not reflect 
increases in operating expenses experienced by the carriers 
since February 1980. 

Respondents developed for the study carriers the 
following projected (proposed) operating ratio data: 

Item 30 
It-em 40 
Item 40 

Total 

(0-110 miles) 
(over 110 miles) 
Issue Traffic 

Projected 
Revenue 

$3,335,096 
5,050,610 

843,219 
$9,228,925 

Projected 
Expenses 

$3,167,984 
$4,500,022 

778,485 
$8,446,491 

Projected 
Operating 

Ratio 
95.0% 
89.1% 
92.3% 
91.5% 

The operating ratio data developed by 
carriers understates the proposed operating 

the respondent 
ratios because 
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the revenues for all carriers were increased to the proposed 
level, but expenses were updated for less than half of the 
study carriers. The Public Staff developed cost increased 
factors and applied them to aggregate actual operating 
expenses to develop the present and proposed operating costs 
as set forth in the above findings of fact. 

Phillips Petroleum Company ships only Item 40 traffic 
intrastate within the State of Nort� Carolina, the 
overwhelming preponderance which moves a distance of less 
than 110 miles; Kenan Transport is its primary North 
Carolina intrastate carrier. It also uses the services of 
Eagle Transport; East Coast Transport; Eastern Oil Transport 
(not on Phillips' billing); Tidewater Transit; and Wendell 
Transport; all on occasion. Phillips entered this 
proceeding for the reasons that it contends Item 40 
commodities are subsidizing other commodities; it objects to 
the mileage break at 110 miles on Item 40 commodities; it 
contends there is a subsidy by the short-haul traffic of the 
long-haul traffic; it objects to a flat percentage 
surcharge; it contends that the data base has carriers that 
apparently refuse to raise their revenue which is not 
representative of good, overall carrier management; and it 
objects to the carriers seeking a different ratio than that 
offered to the public. Phillips objects to an operating 
ratio less than 93. It feels the carriers could do a better 
job of allocating their expenses. It acknowledges some 
increase is required but it disagrees with the manner of 
structuring as proposed by the carriers. 

DISCUSSION OF EVIDENCE AND CONCLUSIONS OF LAW 

Based upon its investigation, the Public Staff's position 
in this proceeding is (1) that the carriers have supported 
their need for the rate relief and (2) the proposed relief 
does not appear to be unreasonable. 

Phillips Petroleum Company opposes the proposed increases 
contending that they represent more than have been 
justified. Various other major oil companies, as well as 
smaller shippers and receivers, ship the issue traffic 
within the State of North Carolina under the involved 
tariff. Notice of the proposed increase was given to all 
subscribers of the involved tariff� involving in excess of 
200 shippers and receivers of the issue traffic. Through 
generalized testimony of the witness from Phillips and 
through questioning by its counsel on cross-examination, 
Phillips takes issue with the proposed increases and the 
evidence submitted by the respondents in support thereof in 
several respects. By referenc� to a national publication 
showing operating ratio data for carriers of petroleum and 
petroleum products throughout the United States, Phillips 
seeks to show that the proposed operating ratios involved in 
this proceeding are lower than the national average. The 
respondents contend the national average is not relevant and 
does not represent any norm or goal for the North Carolina 
intrastate carriage of petroleum and petroleum products, 
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being too high to generate sufficient returns. Phillips 
alleges also that an operating ratio of 93 has, from time 
to time, been accepted as a reasonable operating ratio by 
various commissions. Respondents contend that in more 
recent years a good operating ratio has tended to be closer 
to 90 or even in the very high 80s. They contend that an 
operating ratio of 93 would be grossly inefficient and would 
not allow them to replace equipment or add equipment as 
additional needs arise. 

Phillips questions the inclusion in the study group of 
carriers who are operating at a loss and experiencing high 
operating ratios well in excess of 100. Specifically, it 
challenges inclusion of Eastern Oil Transport and Southern 
Oil Transportation. Phillips questions whether such 
carriers should be "supported" by this Commission, alleging 
that this Commission should "support" only those carriers 
operating in a reasonably efficient manner. Respondents 
contend that the study carriers are all representative of 
the day-to-day operations experienced in the transportation 
of petroleum and petroleum products within North Carolina, 
that some carriers in the study have relatively low 
operating ratios while others have relatively high operating 
ratios; that a carrier such as Eastern Oil Transport is 
uniquely representative of North Carolina intrastate 
operations since its entire operations are confined to the 
State and confined to intrastate traffic, certainly 
qualifying it as a proper study carrier and that the high 
operating ratio which it is experiencing points up the real 
need for revenue relief; that the operating ratio of a 
carrier standing alone does not constitute a determination 
whether the carrier is providing service under economical 
and efficient management; that if carriers with high 
operating ratios are to be excluded, then carriers with the 
lower operating ratios should be excluded and there is no 
way of determining how to make any such exclusions; that 
revenue needs for the industry must be determined on the 
basis of the operations of such a representative group of 
carriers who are serving the public and not upon the 
individual company operating ratios; and that the carriers 
to be included in the study group have been worked out in 
consultation with the Public Staff and used now for several 
years as agreed upon with the Public Staff to be duly 
representative. 

Phillips challenges the allocation formula used by the 
respondents for separating expenses related to the 
respective segments of the issue traffic. The allocation 
formula has been worked out in consultation with the Public 
Staff. It utilizes actual carrier operating revenue, miles, 
and number of shipments, on the respective segments of the 
issue traffic and allocates expenses according to their 
relationship to these known actual factors. Counsel for 
Phillips postulated certain hypothetical assumptions and 
sought to illustrate overstatement of the expenses allocated 
to the issue traffic. Respondents contend that the overall 
allocation formula and factors utilized represent the best 
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and only available means for separating expenses and 
allocating to issue traffic. Respondents contend that while 
the allocation method may arguably overstate some categories 
of expenses, at the same time there are other categories of 
expenses which are understated and that overall the approach 
fairly apportions expenses among categories of traffic. 
Respondents point to the fact that their facilities in the 
State of North Carolina are utilized for all segments of 
traffic moving from, to and within the State; that 
management and operating personnel are used interchangeably; 
and that their operations are so commingled on various 
segments of traffic, both intrastate and interstate, that 
there is no way of making an actual separation and that the 
allocation formulas worked out with the Public Staff 
constitute the only practical approach. Respcndents further 
rely upon the fact that the Commission has accepted this 
allocation method in numerous proceedings as a reasonable 
and fair method of allocation of expenses. 

Phillips contends that Item 40 traffic moving less than 
110 miles is subsidizing Item 30 traffic and is subsidizing 
Item 40 traffic moving more than 110 miles because of the 
fact that the operating ratio on the Item 40 traffic for 
less than 110 miles is significantly lower. It contends 
that the carriers should structure their propcsed increases 
so as to accomplish a uniform operating ratio on all 
segments of traffic. Respondents point out that they are 
forced to deal with the realities of day-to-day operations 
on various segments of traffic. The operating ratio on Item 
40 traffic moving for distances over 110 miles has through 
the years become exceptionally high because of the tendency 
of that rate scale to peak out and_decline in terms of 
earnings per mile at approximately 110 miles. The carriers 
have now for the last few years been applying higher 
percentages of increase to the scale over 110 miles in order 
to bring the operating ratio more into line with that on the 
shorter haul traffic. In this respect, they are trying to 
accomplish the purpose urged by Phillips. As to the Item 30 
traffic, respondents are unable to apply a sufficiently high 
increase to bring that traffic to the desirable operating 
ratio level because of competition from out-of-state 
shipping origins and from other carriers who serve those 
out-of-state origins such as Norfolk, Charleston, and 
Savannah. Respondents represent that they went as far as 
they felt they could go in applying a higher percentage 
increase on Item 30 traffic, i.e., 12%. To this extent they 
are also attempting to bring the operating ratio on that 
traffic down to a more desirable level. Respondents point 
to their fear that any higher increase will divert the 
traffic from their systems to interstate origins and that 
thus as a result they would need even more revenue on Item 
40 traffic moving less than 110 miles. Respondents believe 
that the structure of the proposed increase which applies a 
substantially lesser percentage on Item 40 traffic moving 
less than 110 miles and a much higher increase on the other 
categories is in keeping with the very argument urged by 
Phillips. In other words, respondents are attempting to 
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place higher increases on the less profitable traffic. Had 
the respondents structured their proposed increase here at a 
set percentage across the board, they would have filed a 
significantly higher increa�e on the Item 40 traffic moving 
less than 110 miles than they did. 

Phillips expresses concern that the respondents handed out 
to persons appearing before the General Rate Committee at 
the public hearing on the proposed increases prior to filing 
with the Commission information which indicated that the 
carriers had experienced an operating ratio of 95.8 on Item 
40 traffic less than 110 miles for their actual operations 
in 1979. It expresses concern that at the hearing before 
this Commission respondents reflect that the operating ratio 
which they experienced i� 1979 on Item 40 traffic less than 
110 miles is 92.7. Respondents explain that subsequent to 
the filing of the proposed imcrease with the Commission and 
the filing of the original data in support thereof, it was 
determined in consultation with the Public Staff that it 
would be best to eliminate fuel surcharge revenues and 
adjust fuel related expenses so as to remove any 
consideration concerning increased fuel expenses and 
surcharge revenues from this proceeding. The result of that 
adjustment made subsequent to the filing as reflected in the 
data filed with the Commission on August 11, 1980, resulted 
in the change of the operating ratio from 95.8 to 92.7. 
Respondents explain that they did not anticipate the need to 
back out the surcharge revenue and adjust expenses related 
to fuel and that the handout given to the public at the 
public hearing before the General Rate Committee was 
identically the same as the data filed with this Commission 
by the respondents on May 14, 1980, along with the filing of 
the tariff publication reflecting the proposed increases. 

That the operating ratio of a particular carrier taken in 
the abstract does not indicate whether the carrier is being 
operated economically and with efficient management to 
provide its service is illustrated by the differences in the 
traffic makeup and the respective operating conditions of 
individual carriers. For example, Eastern Oil Transport's 
systemwide operating ratio for 1979 after adjustment for 
fuel expenses and surcharge was 110.7. By contrast, the 
operating ratio of Kenan Transport which Phillips 
acknowledges to be efficiently managed and economically 
operated was 84.2 after adjustment for fuel expenses and 
surcharge. Eastern Oil's entire operations are confined to 
the State of North Carolina and to intrastate traffic. 
Sixty (60%) percent of its total traffic is represented by 
the issue traffic here involved. By contrast, Kenan 
operates in various other intrastate jurisdictions and has 
extensive interstate operations, Only 9% of its total 
traffic is represented by the issue traffic here involved. 
While Kenan transports a larger volume of issue traffic 
within North Carolina than does Eastern Oil, for example, 
the issue traffic is obviously a very small percentage of 
Kenan's total; whereas, with Eastern Oil the issue traffic 
constitutes the majority. The same is true with respect to 
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all the other carriers with the exception of O'Boyle. 
is, they all have a much higher percentage of their 
traffic represented by issue traffic. Especially is 
true with the carriers who have the relatively 
operating ratios. 

5)3

That 
total 

that 
high 

Based upon all evidence of record, the Commission 
concludes that the actual and present levels of expenses and 
revenues presented on the chart on page 4 of this Order are 
fair and reasonable. Further, the Commission concludes that 
the proposed increase for Item 30 traffic resulting in an 
100.58% operating ratio is reasonable and was generally 
uncontested by parties of record. After closely reviewing 
the evidence of Intervenor Phillips, the Commission 
concludes that a 93% operating ratio on Item 40 traffic (0-
110 miles) is fair and reasonable, which will result in less 
of an increase than that proposed by the Applicants. 
Similarly, the Commission concludes that an operating ratio 
of 93 on Item 40 traffic (over 110 miles) is fair and 
reasonable, which will result in more of an increase than 
that proposed by the Applicant. Consequently, the 
Commission concludes that the affected motor common carriers 
should file new tariffs, designed to achieve the operating 
ratios found to be fair and reasonable above. 

As to the treatment of the fuel surcharge revenue increase 
resulting from the increase in the base rates, the 
Commission concludes that the Fuel Surcharge Docket No. T-
825, Sub 248, is the appropriate proceeding to consider this 
matter. To this end, it should be pointed out that the 
Commission closely monitors the fuel surcharge reports filed 
by the motor carriers each month. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the tariffs 

Commission Order of June 
permanently cancelled. 

suspended in 
4, 1980, be, 

this docket by 
and hereby are, 

2. That the motor common carriers of petroleum and 
petroleum products parties to the tariffs in this proceeding 
be, and hereby are, authorized to file new tariffs that 
satisfy the operating ratios found to be fair and reasonable 
in this Order. 

3. That parties of record have five working days to 
comment on the tariffs filed in accordance with paragraph 2 
above. 

4. That the tariffs filed in accordance with paragraph 2
shall become effective upon the issuance of a further order 
in this docket. 

ISSUED BY ORDER OF THE COMMISSION. 
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This the 19th day of November 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Morgan Drive Away, Inc. - Suspension 
and Investigation of Proposed Increase 
in Rates and Charges Applicable on the 
Transportation of Mobile Homes, Sched
uled to Become Effective May 15, 1980 

RECOMMENDED ORDER 
VACATING 
SUSPENSION AND 
ALLOWING INCREASE 
IN RATES 
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HEARD IN: Commission Hearing Room 214, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on June 12, 1980, at 9:30 a.m. 

BEFORE: Robert H. Bennink, Jr., Hearing Examiner 

APPEARANCES: 

For the Applicant: 

Thomas S. Harrington, Harrington, Stultz & 

Maddrey, Attorneys at Law, P.O. Bo� 909, Eden, 
North Carolina 27288 

For the Public Staff: 

Vickie L. Moir, Staff Attorney, North 
Utilities Commission, P.O. Box 991, 
North Carolina 27602 
For: The Using and Consuming Public 

Carolina 
Raleigh, 

BENNINK, HEARING EXAMINER: On April 14, 1980, the 
Commission received a tariff filing by Morgan Drive Away, 
Inc. (Morgan or Applicant), proposing an increase of 
approximately 14% in the rates and charges applicable to 
intrastate shipments of mobile homes in North Carolina. 
Submitted with the tariff filing were statements and certain 
information and data as justification in support thereof. 
Said tariff filing, which was scheduled to become effective 
on May 15, 1980, was designated as follows: 

Morgan Drive Away, Inc. 
Local Freight Tariff No. 10, NCUC No. 10 
Second Revised Pages 20, 21, 23, 25, 26, 28, 29, 
31, 32, 35, 36, 38, 39, and 40 
First Revised Pages 33 and 34 
Original Page 39A and Fifth Revised Page No. 2 

By Commission Order dated May 6, 1980, the tariff schedule 
at issue in this docket was suspended for a period of 270 
days, the matter was declared to constitute a general rate 
case under G.S. 62-137, an investigation was instituted into 
the lawfulness of the proposed tariff filing, and the case 
was set for hearing on Thursday, June 12, 1980, at 9:30 a.m. 



59 6 TR:.JC KS 

On May 28, 1980, the Public Staff filed a "Notice of 
Intervention" in this proceeding on behalf of the using and 
consuming public. 

Upon call of the matter for hearing at the appointed time 
and place, both the Applicant and the Public Staff were 
present and represented by counsel. Testimony in support of 
the proposed tariff filing was offered by William G. 
Starnal, Applicant's Vice President for Traffic. The Public 
Staff offered the testimony of William H. Harris III, Staff 
Accountant. 

Based upon 
testimony and 
entire record 
the following 

a careful consideration of the foregoing, the 
evidence presented at the hearing, and the 
in this proceeding, the Hearing Examiner makes 

FINDINGS OF FACT 

1. Morgan Drive Away, Inc., is an Indiana corporation 
which is engaged in the transportation of mobile homes in 
North Carolina intrastate commerce pursuant to Common 
Carrier Certificate No. C-762 and is subject to the 
;urisdiction of this Commission. 

2. The increased rates proposed herein would produce
approximately $22,978 in additional intrastate revenues on 
an annual basis, exclusive of fuel surcharge revenues. 

3. According to Public Staff accounting testimony, the
Applicant achieved an actual intrastate operating ratio of 
107.22% with respect to the issue traffic during the 1979 
test period ending December 31, 1979. Such an operating 
ratio is unreasonably high and indicates a need by the 
Applicant for additional revenues. 

4. According to 
rates proposed herein 
operating ratio of 
operations. 

5. The proposed
the fuel surcharge. 

Public Staff accounting testimony, the 
by Morgan would result in an overall 
95.29% for Applicant's North Carolina 

rates exclude any permanent roll-in of 

6. The Applicant's proposed rate increase is consistent
with the President's voluntary wage and price guidelines. 

7. The rates proposed by the Applicant in Local Freight
Tariff No. 10, NCUC No. 10, are just and reasonable and 
should be permitted to become effective on one day's notice. 

whereupon, the Hearing Examiner reaches the following 

CONCLUSIONS 

Under Chapter 62 of the North Carolina General Statutes, 
the ultimate burden of proof in a proceeding before this 
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Commission involving a proposed common carrier general 
tariff increase must be borne by the Applicant therefor. 
ua: ?d upon a careful review of the evidence presented, the 
record as a whole, and the foregoing Findings of Fact, the 
Hearing Examiner is of the opinion, and therefore concludes, 
that the Applicant in this proceeding has met and carried 
the burden of proof necessary to justify favorable action 
with respect to the g;anting of the rate increase at issue 
herein. In this regard, the Hearing Examiner notes that 
both the Applicant and the Public Staff have presented 
evidence in this proceeding indicating that the Applicant is 
in need of rate relief. Accordingly, the Hearing examiner 
concludes that the rates proposed herein by the Applicant, 
being just and reasonable, should be approved as filed. 

On January 23, 1979, this Commission amended its Rule Rl-
17 so as to require all utilities applying for rate 
increases to certify that the increases requested comply 
with the anti-inflation guidelines established by the 
President's Council on Wage and Price Stability (COWPS or 
Council) or to demonstrate why said guidelines should not be 
applied. The increase in rates and charges sought herein by 
Morgan does not appear to meet either the COWPS' two-year 
price limitation standard or the profit margin standard. 
However, COWPS has recognized the need for exceptions to the 
above-referenced standards in cases of extreme hardship or 
�ross inequity and has, therefore, outlined certain 
conditions under which the undue hardship exception should 
be applied. 

Under its intrastate rates and charges which are presently 
in effect, Morgan is operating at a loss in North Carolina. 
This Commission is of the opinion, and has so stated in 
several Orders, that it is not reasonable to expect a 
company which is providing adequate and efficient service in 
this State to continue to operate at a loss. Therefore, the 
Hearing Examiner believes that the COWPS' undue hardship 
exception is clearly applicable in this proceeding and that 
the increased rates and charges proposed herein are in 
compliance with Section 705A-6 of the President's voluntary 
wage and price guidelines. The Hearing Examiner further 
notes that the General Statutes of North Carolina also 
require this Commission to set rates which are both just and 
reasonable. This Commission has always made every effort ·to 
comply with said statutory mandate and will continue to do 
so in the interest of responsible regulation, fairness, and 
equity, particularly in those cases, such as the instant 
proceeding, where rate increases in excess of the maximum 
permitted under the voluntary guidelines are clearly 
justified. 

Accordingly, for all of the reasons stated above, the 
Hearing Examiner concludes that the increased rates and 
charges proposed herein by the Applicant should be approved. 

IT IS, THEREFORE, ORDERED as follows: 
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1. That the Order in this 
wherein Local Freight Tariff No. 
Suspended by the Commission be, 
vacated. 

docket dated May 6, 1980, 
10, NCUC No. 10, was 
and the same is hereby, 

2. That upon this Recommended Order becoming final, 
Local Freight Tariff No. 10, NCUC No. 10, shall be permitted 
to become effective on one day's notice upon publication of 
an appropriate tariff by the Applicant. 

ISSUED BY ORDER OF THE COMMISSION 

This the 3rd day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOC!t!T lfO. T-1367, SOB 8 

B!FORE THE NORTH ClROLill UTLLITIES COl!l!ISSI08 

In the !latter of 
Schveraan 'trucking Coapany - suspension 
and Investigation of Proposed 121 
Increase in Bates and Charges App licable 
on the Transportation of Cement, Scheduled 
to Becoae BffactiTe April 14, 1980 

RBCOl!l!ERDED 
ORDER GBA!ITilfG 
RATE IlfCRElSE 
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ll!!lRD II: Coaaissioa. 
430 !forth 
Car olina 

Bearing Rooa 214, Dobbs Building, 
Salisbury Street, Raleigh, lforth 

BEFORE: 

lPP!lBl lfCES: 

Hearing Exaainer Jia Panton 

Por the Applicant: 

J. Boffin Bailey, Bailey , Dixon, Wooten,
!lcDonald, and Fountain, P.O. Box 2246, Raleigh,
lforth Carolina 27602

Por the Osing and Consuming Public: 

Theodore c. Brown, Jr., Staff Attorney, Public
Staff, llorth carolina Utilities Coaaission, 
P.l. B ox 991, Raleigh, North Carolina 27602 

PAITOI, BEARING EIA!IIIEB: On !!arch 17, 1980, Schvena.n 
Trucking Coapa.ny (Applicant) filed an application vitb this 
Coaaission for aut.Jlority to increase its n tes and charges 
on the transportation of ceaest, to be effectiTe lpril 14, 
1980. on April 11, 1980, the Coaaissio.n suspended the 
proposed increase and charges for a period of 270 days fro• 
lpril 1,, 1 980, and scheduled the application for public 
hearing. The Order of April 11, 1980, also regnired, aaong 
other things, the Applicant to file an appropriate 
suspension suppleaent to the tariff scaedn le effected by the 
proposed increase. 

The Coapany filed the appropriate suspension supple aent on 
lpril 23, 1980, and filed the tes�iao.nr of Thomas 1. 
Robinson, Cost Analyst of schveraa.n Trucking coapany, in 
support of the application. 

The Public Staff aoTed to interTene in the proceeding on 
ear 9, 1980, and filed the testiaony of  lil liaa Harris on 
l!ay 27, 1980. 

The hearing vas held at t he tiae and place specified in 
the Coaai ssion•s Order of lpcil 11, 1980. Tho■as 1. 
Robinson testified in support of the application for 
Schveuan Trucking Coapany and Public Staff Accountant 
lilliaa Barris testified on his inTestigation of the 
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Applicant's supporting data filed in this proceeding. !o
one appeared at the hearing to protest the rate increase. 

Ba sed on the information contained in the application and 
the coaaission•s files and in the record of tllis proceeding. 
the Bearing Exa■iner now aakes the following 

PIIDIHGS OP PACT 

1. 'l'ha t the lppllcant is Schwer11an Trucking Coapanr. a 
!ilvaultee, Wisconsin, based co■panr who has one ter11inal in
lorth Carolina. that being in Wilaington.

2. Tha t
Convenience 
cement, in 
carolina . 

tha 
and 
bill It 

Applicant has a Certificate of Public 
Necessity to furnish transportation of 
and bags, fro■ and to all points in lorth 

3 .  That the Applicant's quality of  service is good. 

4. That under present rates the Applicant's operating
ratio is 108.641, with the exclusion of fuel surcharge 
revenues and increased costs of fuel over the base rate. 

5. Tha t under proposed rates the Applicant's operating
ratio is 96.921, with the exclusion of fuel surcharge 
revenues a nd increased costs of fuel over the base rate. 

6. Tha t the proposed increase vill result in S115,059 of
addition al re'lenues, with S113, 607 related to line-haul 
re'lenues and the remaining $1,452 related to accessorial 
revenues. 

7. That the Applicant's proposed rate increase is within
the para■eter of the President's Yoluntacy vage and price 
guidelines. 

COIICLlJSIOIIS 

Pro■ a reviev of the application, the evidence presented 
at t.lle hearing, supporting aaterial, a nd other inforaation 
in the Co■■ission•s files, th e Hearing Ex a■iner reaches the 
followin g conclusions: 

1. Tha t the evidence supporting Findings of !'act Mos. 1
- J is contained in the verified application and the 
testimony and exhibits presented by both the Coapany and the 
Public Staff. These findings are essentially infor11ational, 
procedural , and jurisdictional in n ature and were

uncontested. 

2. That the e'li dence suppp-orting Findings of !'act !os. �
- S are found in the application, the testi■ony of Co■pa ny
•itness Robinson, and primarily in the testi■ony of Public
Staff vituess Harris. Public St aff witness Barris
determined that, after accounting adjust11ents, the Co■paoy•s
operating ratio is 108.641, under present ra tes and 96.921
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ander proposed rates, with, in both calcu.lations, the 
exclusion of fual surcharge rev enues and incr eased costs of 
fu el over the base rate. The Coapany did not contest the 
calculations of Publ ic Staff witness Barris. 

The Hearing !xaainer conclades that, based on the 
uncontested testimony of Public staff witness Harris, tbe 
CO•pan:r' s present rates result in an unfair and unrea sonable 
ope rating ratio of 108.611�. In c�nsidering the test laid 
down by G.S. 62-133 (bl (II), the Bearing Examiner concludes 
that the Co•pany•s proposed rates aust be allowed, in order 
to give the Coapany an opportunity through efficient 
manage■ent to recover its cost of service. These proposed 
rates will result in $115,059 of addit ional revenues, as 
presented by Public S taff witness Barris.  These additional 
revenues of $115,059 result fro■ a $113,607 increase in 
line-haul revenues and S1,452 increase in accessorial 
revenues. 

3. That the evidence for this finding is found p ri■arilI
in the application and the exhibits of C o■pany vitness 
Robinson. 

IT IS, TBEREPOBB, ORDERED as follows: 

1. That the order in this docket dated �pril 11, 1980,
wherein Tariff RCUC lo. 1, revised pages 1, 7, 8, 9, 10, 11, 
36, and 38, was suspended by the Co•aission, be, and the 
saae is hereby, vacated. 

2. Tha t upon this Becoa■ended Order becoming final, 
Tariff ICUC Bo. 1, revised pages 1, 7, 8, 9, 1(1, 11 .. 36, and 
38, be p er■itted to becoae effec ti fl! on one da :r's notice 
upon t:he publication of u appropriate tariff by the 
Applicant. 

ISSOED BY ORDER OP TBB COl'll'IISSIOM. 

This the 11th da r o� J11ne 1980. 

!ORTH ClllOLilf l UTII.llIBS COl'll!ISSIO!f
(SUL) Sandra. J. 1Jebster� Chief Clerk
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OOC�ET RO. T-1977 

BEPOBE THE KORTH CAROLINA UTILITIES CO!ll!ISSIOI 

In the !latter of 
Sale and Transfer of Coaaon ) PROPOSED 
Carrier Certifi:ate Ro. R-5 fro■ ) RECO!!!ERDED OBDEB 
BEJ Express, Inc.• Bankrupt, ) lLLOIIHG SALE 
141 East 44th Street, R ev York, New) ARD TRAMSYER OP 
York 10017 • to Central Transport, ) CERTIFICATE· 
Inc., d/b/a CT Transport, 34200 ) 
l!ound Road, Sterlin.g Heights, ) 
!lichigan 48071 ) 

BEARD Ilf: 

BEFORE: 

APPEARANCES: 

Coaaission Hearing Rooa, Dobbs Building, 
430 Borth Salisbury Street, Raleigh, Worth 
Carolina, October 2, 1979, at 9:30 a.a. 

Carolyn D • .Joh.nson, Hearing E:u.ainer 

Por the Applicants: 

DaYid a. Peraar, Hatch, Little, Bunn, Jones, 
Pew & Berry, Attorneys at Lav, P.O. Box 527, 
Raleigh, North Carolina 27602 
Por: c. Ortis Sovervine, Trustee in Bankruptcy 

of REA Expre ss, Inc., and Central 
Transport, Inc. 

Por the Protestants: 

Thoaas i. Steed, Jr., Allen, Steed and Allen, 
P.A., P.O •. Box 2058, Raleigh, Rorth Carolina 
276-

0

02 
Por: Estes Express Lin�s, Inc., Predrickso.n 

llotor Express Corporation, 01'ernite 
Trans portation Coapany, Standard Trucking 
Coapany, Thurston llotor Lines, Inc., Old 
Doainion Freight Lines, and Bruce Johnson 
Trucking coapany 

Jones Byrd, Patla, Strouse, Bobinson and !!oore, 
P.A& P. o. Box 7625, lsheYille liorth Carolina.,
28807 
Por: Blue Ridge Trucki.ng Coapany, Inc. 

JOHISOH, BEARING Eil!IINER: On !lay. 15, 1979, a joint 
applicat ion vas filed vith the Horth Carolina Utilities 
Comaission by c. OrTis Sovervine, Trustee in Bankruptcy for 
RE,. Express, Inc. (REA), Bankrupt, and central Transport 
Co■pany, Inc. (Central Transport), d/b/a/ CT Transport. 
The application requested the co■■ission to approTe the 
transfer of aotor carrier operating au�Dority contained in 
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Certificate Mo. R-5 froa c. 01:Tis Soverwine, Trustee in 
Bankruptcy for REA Express, Inc., to Central Transport, Inc. 

Attached to the joint application were copies of the 
following two docaaents: (1) an order of John J. Galgay, 
Bankruptcy Judge for the southern District of Jew York, 
dated February 23, 1979, approving the sale, inter tlia, of 
REA Express, Inc. •s Borth Carolina operating authority to 
Central Transport, Inc., subject to the approTal of this 
Coaaissi.on, and further orderin g c. OrTis Sowerwine, 
Trustee, Central Transport, Inc ... , and •.his Coaaission to 
take all necessary actions to prosecute this application; 
and (2) Articles of Incorporation an d aaendaents thereto of 
central Transport, Inc. 

The aatter vas noticed in the coamission•s June 26, 1979, 
Calendar of Bearings, scheduling a hearing for August ,�. 
1979. 

On July 27, 1979, the attorney for Central Transport filed 
a aotion requesting a continuance. The hearing was 
thereafter continued by Co■aission order to October 2, 1979. 

On August 2, 1979, a for■al protest and !lotion for 
Intervention was filed of behalf of B lue Bidge Trucking 
Coapany, Inc. (Blue Ridge). on August 3, 1979, a joint 
protest and !lotion for InterTention was filed on behalf of 
.Estes Express Lines (Estes), Fredrickson "otor Express 
corporation (Fredrickson), overnite Transportation Co■pany 
(OTernit e), Standard Trucking Coapany, Thurston llo:tor Lines, 

Old Doainion Freight Lines, Inc., and Brace Johnson Trucking 
Coapany, Inc. (Bruce Joh�son}. The Com■ission allowed the 
llotions for Intervention by Order dated August 6, 1979. 

The aat ter caae on for hearing on October 2, 1979. There 
were no preliainary aotions or stipulations. The joint 
Applicants offered the testiaony of tvo witnesses and 
sponsored 16 exhibits in addition to those exhibits 
contained in the applicatiOA. The InterTenors offered the 
testiaony of six witnesses and sponsored a total of 17 
exhibits. 

A suaaary of the testimony and exhibits offered by the 
joint Applicants i.s as follows: 

(1) 1. Ernest Larsen. 141 Bast q4th Street, Nev York, Be•
York 10017, testified that he vas the c oaptroller of R�A 
Express, Inc., Bankrupt, and had been vith the coapaoy for 
over 25 years. Be presently serves as an administrative 
assistant to the Trustee in the superTision of those 
actiTities vhich do not require the T rustee's i■■ediate 
personal attention. Larsen Exhibit 1 is an order of the 
Bankruptcy Jud ge, John J. Galgay, dated June 4, 1979, 
authorizing !Ir. Larsen to act in the place of c. Orvis 
Sovervine, Trustee, in connection with the processing of 
applications for the Bankrupt's intrastate authority. 
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!r. Larsen identified Larsen Exhihit 2 as a copy of the 
order of the Bankruptcy J udge for the southern District of 
Jev York vhic� declared REA Express, Inc., bankrupt and 
appointed c. OrTis Soverwine as Trustee, effective on 
Noveaber 6, 197 5. !r. Larsen testified that Larsen EXhibit 
3 is a letter fro• a_ co-counsel to the Trustee sent to all 
st ate utilities coa■issions in August of 1977, suaaarizing 
the activ ities relating to the bankruptcy and, in 
particular, the efforts of the Trustee to preserve and 
mxiaize the assets of the Bankrupt's estate. With the 
approv al of the Bankruptcy Court, the Trustee continued to 
operate the Rexco Di.vision of REA subsequent to !foveaber 6 • 
1975. The Rexco Division of REA used REA's operating 
authorities for its operations. In addition, following 
extensive hearings, the Bankruptcy Court ordered the sale of 
all of REA 1s operat.ing authorities to Alltrans Express IJSA, 
Inc. (llltrans Express), on July 16, 1 976. An applicatiPn 
to approve the transfer vas filed vitb the Interstate 
coaaerce commission (ICC) on Septeabe r 27, 1976, but vas 
denied on January 27, 1977. l"olloving denial of a petition 
for reconsideration vith the ICC, the Trustee filed an 
appeal vith the Second Circuit Court of Appeals on August 14, 
1977. 

!r. Larsen further testified that during the same time

period, on the co■plaints of mellbers of the aotor carrier 
industry, extensive hearings were held before the ICC 
seeking to shut down and terminate the Rexco operations 
being conductei by the Trustee. on Noveaber 17 , 1976, the 
ICC ordered the operations of the Rexco Division terminated . 
Yolloving denial of a petition for reconsideration, the 
Tr.ustee filed an appeal vi th the Second Circuit court of 
Appeals, which va� denied on September 19, 1977. Yolloving 
the adverse decision fro■ the Circuit Court of Appeals on 
the Rexco Di vision, the pr:,posed purchaser of REA• s 
operating authorities, Alltrans Express, exercised its 
option to cancel the purchase. 

l!r. Larsen also testified that by order of the Bankruptcy 
Court dated September 27, 1977, Donald L. iallace, co
counsel for the Trustee, vas granted authority to execute 
the necessary documentation required to preserve the assets 
of the estate on behalf of the Trustee. Thereafter, REA 
filed an application for suspension of its certificate vith 

this Coaaission, vhich vas granted by  Order dated Deceaber 
6, 1977. This suspension was subsequently continued by an 
additional Order of this Coaaission through Dece•ber 31, 
1979. ftr. Larsen testified that Larsen Exhibits 4, 5 ,  and 6 
are correspondence and orders of this Co■aission relating to 
said suspension. 

l!r. Larsen also testi tied that pursuant to an order of the 
Ba nkruptcy Court, the intrastate operating rights of REA 
Express, Inc., Bankrupt, vere sold at public auction during 
Janua ry and .February 1979. Larsen Exhibit 7 is the order of 
the Bankruptcy Court approving the sale of the operating 
authorities, including the sale of REA •s !forth Carolina 
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intrastate rights to central rransport, Inc., o f  sterling 
Heights, !ichigan. The purchase price was S500 and the 
Trustee has received a 101 deposit on the sale. 

!r. Larsen f urther testified that the liquidation of the 
bankrupt estate is continuing, that the operating eqaipaent 
has been sold at auction, and thst ■ost of the real prope rty 
has also been sold. However, there are several ■atters 
which reaain pending in the courts. 

!r. Larsen further testified that the clai■s of creditors 
are being Talidated vith BEA records and processed vith the 
Bankruptcy court. 

!r. Larsen testified that BEA Express, Inc ., or its 
predecessors began operations as a coaaon carrier engaged in 
the inte rstate and intrastate transportation of general 
co■■odi ties in Horth Carolina so■etiae in the 1920 s. 
llthough REA handled ■any com■odities vhich vere not handled 
by other carriers, the largest percentage of BE1.'s b usiness 
consisted of the usual co■■odities handled by other 
carriers. REA concentrated on the saall ship■ent field, 
although there vere no r estrictions as to the size and 
weight of the traffic which BEA could handle. 

!r . Larsen testified that prior to the bandruptcy, BEA 
operated seven ter■inals in or near North Carolina providing 
pickup and delivery services in Bor t h  Carolina. These 
terminals vere located at Charlotte, Greensboro, linston, 
Raleigh, and iil■ington, worth Carolina, at Greenville, 
south Carolina, and Jorfolk, Virginia. Larsen Exhibit 8 is 
a copy of  a portion of RBA's pickup and delivery guide vhich

lists several hundred tovns in North Carolina vhere pickup 
and delivery services vere provided. This delivery guide 
vas distributed by the marketing and sales depart■ent of REA 
to potential custo■ers throughout the country. 

!r. Larsen further testified that Larsen Exhibit 9 is a 
traffic exhibit for the ■onth of October 1975, the last full 
month of BEA's operations prior to bankruptcy, based upon a 
20J sample of traffic. The exhibit indicates that REA's 
serTice centers serving Sorth Carolina handled a total of 
6,340 sh.ip•e.nts, weighing 2,434,055 pounds, of which 345 
shipaents, vei;hing 40,935 pounds, vere Rorth Carolina 
intrastate traffic. 

!Ir. Larsen furth"0r testified that subsequent to the 
adjudication of bankruptcy, REA continued to deliver traffic 
already received to ultimate consignees. This activity 
continued into t he early spring of 1976. 

In addition, the Trustee, vith the approval of the 
Bankruptcy Court, continued the operations of the Rexco 
Division. The Rexco Division used BEA'S operating rights 
for the services it perfor■ed. r he Re xco Di vision continued 
operations through November 1976, vhen the ICC issued its 
order requiting the Rexco Division to shut dovn. The 
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'trustee appealed this decision for an additional one and 

on-half years, during which tiae the Trustee full y intended 
to resu•e operations of the Rexco DiYision if a faYorable 
court ruling were obtained. Finally, during the fall of 
1977, following the adYerse ruling of the OS Court of 
Appeals for the Second Circuit , the Trustee sought and 
obtained an authorized suspension of all of its intrastate 
certificates. 

ar. Larsen f urther testified that BEA first obtained its 
interstate and intrast ate aotor carrier certificates to 
suppleaent a.nd then, subsequently, to substitute for its 
railway operations.. When railroads were forced to 
discontinue or curtail passenger serYice, it vas necessary 
for REA to pron.de its own line haul opera tions b y  ■otor 
Yehicles. By 196B or 1969 , all of R!l 1s agree■ents vith the 
r ailroads for the. interlining of freight in express cars or 
passenger cars had been terainated. Subsequent to 1969, all 
of BEl's traffic aoYed by aotor carrier. 

ar. Larsen fnrther testified t hat La rsen Exhibit 10 is a
fnrther sua■arization of the traffic study conducted for the
•onth of OCtober 1975, which lists all of the origination
an d destination points for tbe traffic.

On c:ross-exa■ination, Sr. Larsen testified that the 
Trustee ordered no pick up of express traffic after RoYeaber 
6, 1975. Other than the subsequent clearing of the 
pipelines, there haYe been no intrastate operations in lorth 
Carolina since lllO'H■ber 6, 1975. 

ar. Larsen farther testified that the restrictions 
contained in Certificat e  Ho. R-5 which have language su.ch as 
•serYice shall be liaited to that which is a uxillary to or
supple•ental of express senice of the Railway Express
Agency" to aean that whichever vay REA soved the traffic on 
an intercity basis prior to the discontinuance of the train 
serYice vas the authori ty that was being granted to REA to 
operate oYer-the-road serYice to get between the tvo points. 
It vas an atteapt to proTide the saae serYice to the 
sh�ppers and consignees in Borth Carolina that  had been 
fayored with the service during the period of the train 
serYice. 

(2) Elaer J. !aue, So.ite 1200, 755 Vest Big Beaver �oad,
Troy, !ichigan 48084, testified that he is the Assistant 
Vice President for Traffic of Central Transport, Inc •• the 
proposed transferee in this proceeding. !r . !aue testifiea 
that he has worked in tr affic an d transport ation since t947 
an d that he is faailiar with the operations of Central 
Transport, Inc., and its affiliates. 

!r. !aue further testified that Central Transport, Inc.,
attended the auction of · the sale of BEA's intrastate 
authority and vas a succ essful bidder in 14 states, 
including North Carolina. Since there is already another 
Central Transport ,, In c.,, operating as a ■otor carrier in the 
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State of Horth Carolina, his coapany has decided to use the 
naae Central Transport, Inc., d/b/a CT Transport. 

!r. !aue testified that the tr ansferee is a aotor coaaon
carrier of general coaaodities holding interstate coaaerce 
authority in the 48 contiguous st ates and presently holds 
intrastate authority in the states of Illinois, I�diana, 
!ichigan. and Ohio .

!r. !aue further testified that central Transport has
three af.filiate carriers, er Transport, Inc., !cXinley 
Transport ttd., and Central cartage coapany. CT Tra.nsport, 
Inc., operates priaarily in Nev York and Ontario. ll cXinley 
Transport operates priaarily in Ontario and between t�e 
international boundary line and certain points of !iclu.gan 
and Bev York. Central cartage Coapany is an intrastate 
carrier in !lichigan. 

The capital stock of the transferee, Central Transport, 
Inc., is ovned by Centra, Inc •. , which is wholly owned by 
aeabe rs of the lloroun faaily. lll of these carriers share 
coaaon accounting and traffic functions along with 
integrated rating and billing systems. �r. !aue identified 
llaue Exhibit 1 as abstracts of the operating authorities of 
Central Transport, Inc., and its affiliates. Br. llaue also 
identified llaue Exhibit 2 as a brochure used b y  Central 
Transport and its affiliates to describe its areas of 
operation and terainals. 

!r. llaue also testified as to the present operational 
aethods of Central Transport which enable it to keep 
constant and instantaneous track of shipaents and aYoid the 
ne cessity of passing freight through its terainals. 

!r. !aue also identified !lane Exhibit 3 as its Balance
Sheet and Incoae Stateaent for the six aonths ending July 
30, 1979. !aue Exhibit 3 indicates Central Transport, Inc., 
has total assets of approxiaately $27 aillion, stockholders 
equity of approxiaately S18.5 aillion, and gross freight 
reYenues for the first six aonths of 1979 of approxiaately 
SSS ailllon. 

ar. llaue aiso identified !aue Exhibit � as a current 
eguipaent list of central Transport. Inc. !r. Baue further 
indicated that if the transfer vere approved, the transferee 
would a�uire additional equipaent to be used to operate 
this authority and that Central Transport initially planned 
to establish terainals in Charlotte and Greensboro. ls 
addit ional personnel are trained, Central Transport plans to 
establish additional terainals throughout the State. 

!r. l!aue further testified that Central Tra.nsport, in 
addition to normal pickup and �livery service, plans on 
offering an expedited service siaila r to the serYice vhich 
it now prorldes in its present areas of operations. l!aue 
Exhibit 5 is a brochure shoving Central !ransport•s freight 
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eaergency service. !aae Exhibit 6 is a !!ichigan intrastate 
tariff suppleaent vhich defines expedited service. 

l!r. l!aue farther testified that in his vork experience for 
•arioas shippers, he used railway express to handle his
shipaents. Cost and service deterained whether a shipment 
•o•ed by railw ay express, aotor carrier, freight forwarder,
or rail. Later, while working for another motor carrier,
railway express was a co■petitor on shipaents weighing in
excess of 2,000 pounds ea.ch.

!r. l!aue also testified as to the efforts made by Central 
Transport, Inc., to insure compliance vith Federal and State 
safety reguireaents. 

T he Protestants offered the following testimony in 
opposition to the proposed transfer: 

(1) Charles P. Pinley, Jli00 North Grahaa Street, 
Charlotte, Horth Carolina 28206, testified that he was the 
Traffic Manager of Fredrickson tlotor Expr ess ,Corporation and 
therefore vas familiar vith Fredrickson's operations. 

!Ir. Pinley testified that Fredrickson is a motor coaaon 
carrier of general co■aodities, which operates a fleet of 
199 tractors, Q78 trailers, and 115 straight trucks. 
Fredrickson has nine terminals lo cated in the Piedaont and 
Western North Carolina, in cluding Charlotte and Greensboro. 

!r. Pinley !!.lso identified Appendix l as
Predrickson•s operations, Appendix B as a
Fredrickson's operating rights, and Appendix c 
list vh.ich Fredrickson ser•es on a daily basis. 

a ■ap of 
cop y  of 

as a points 

�r. Pinley also testified that Fredrickson handled 600,000 
shipaents produ=ing approxiaately $9 aillion revenue in 
North Carolina intrastate coaaerce in 1978. 

l!r. Finley further testified that the introdaction of nev 
competition could adversely affect Fredrickson's ability to 
continue to provide adequate service to the public. !r. 
Finle y also testified tliat granting the proposed transfer 
would result in greater consumption of fuel and Fredrickso n 
can see no necessity for the transfer. 

!r. Pinley also testified that Greensboro and Charlotte, 
where CT Transp�rt proposes to establish terainals, are the 
tvo best revenue cities in the State of North Carolina for 
aotor carriers. 

On cross-e xamination, !r. F inley testified that 
Predrickson•s gross operating revenues in 1978 were S16.7 
aillion and that Fredrickson had an opera ting ratio after 
taxes of 911. !Ir. Finley also testified that Fredrickson's 
re•enues have been up e verr year for tbe last four years. 
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Br. Finley also testified that he recalled when Barris 
Express went into bankrgptcy and its authority v as 
subsequently acquired by Consolidated Freightvays 
approxiaately four years ago. Br. Finle y testified that the 
introduction of Consolidated Freightvays in lorth Carolina 
has not had an adYerse i•pact on Fredrickson. 

(2) Ronald P. Goldstein, AsheYille, Borth Carolina, 
testified that he is President of Blae Ridge Trucking 
Co■pany. Br. Goldstein testified that Blue Ridge is an

interline carrier ser•ing saall commun ities in Western North 
carolina vithin a 120-■ile radius of Ashe•ille. 

Br. Goldstein identified Blae Ridge Exhibit 1 as a copy of 
Blae Ridge's Horth Carolina intrastate authority and Blue 
Ridge Exhibit 2 as a ■ap of Blue Ridge's operations and 
points list. Br. Goldstein also testified that Routes 9, 
12, and 35 of the REl authority a■ounts to 951 duplication 
of Blue Ridge's authority. 

Br. Goldstein also i dentified Blue Ridge Exhibit 3 as a

description of Blae Ridge's ter■inal facilities and Blue 
Ridge Exhibit 4 as Blue Ridge's eguipaent list. Br. 
Goldstein further testified Blue Ridge has approxi■ately 50 
tractors and 90 trailers and further described Blue Ridge's 
operational facilities. 

Br. Goldstein identified Blue Ridge Exhibit 5 as Blue 
Ridge's ■ost recent balance sheet and financial state■ent 
and Blue Ridge Exhibit 6 as a traffic e xhibit coYering 
approti■ately 251 of Blue Ridge's bills in 1979. Blue Ridge 
Exhibit 6 shovs a total nu■ber of ship■ents of 5,501 
producing approxi■ately $151,000 in reYenue. 

Br. Goldstein further testified that Blue Ridge is a s■all 
LTL carrier specializing in saall ship■ents and thus the 
granting of this application would result in an alaost

e xact duplicati�n. Br. Goldstein farther testified that 
prior to 1975 Blue Ridge had an agree■ent with REA •hereby 
Blue Ridge deliYered freight for REA. Br. Goldstein further 
testified that, in his opinion, the transfer of this 
authority vould adYersely affect Blue Ridge's business. 

on Cross-exa■ination, Br. Goldstein testified that of the 
15 points listed on Blue Ridge Exhibit 2, fiYe of the 15 
points are not duplicated by the BEl authority. 

!r. Goldstein further testified that Blue Ridge's gross 
reYenue in 1978 was S2.7 •i1lion and its operating ratio vas 
97i and that in 1977 Blue Ridge's gross re•enue vas S2.2 
■illion and its operating ratio was about 951.

(� Douglas A. Pearson, 15 BeaY er Valley Road , Ashe,ille,
Horth Ca rolina 28804 # testified that he vas President and
ovner of Citizens Express, Inc (Citizens Express). Citizens
Express is a special service carrier holding certificate Ho.
C-1043 pro,iding s■all package services. Citizens Express 
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serTes 21 counties in Western !orth Carolina. !r. Pea.rson 
testified that he bought the business in Deceaber 197S, 
partly on the basis that BEl had gone out of business. 

!r. Pearson further testified that Citizens Express• 
nuaber of shipments increased froa 1976 to 1�77, but then 
declined in 1978. !r. Pearson also testified that he was 
not operating at full capacity, that he has recently sold 
tvo trucks, and that, in his opin ion, there was no need for 
additional serTice on saall package express serTice ill 
Western North Carolina. 

On cross-examination, !r. Pearson testified that his 
revenue increased in 1977 and 1978 and that his operating 
ratio in 1976 vas 92.8�, in 1977 vas 91�, and in 1978 was 
92.61. on cross-examination, !r. Pearson further testified 
that the population of Buncombe county has been increasing 
and that there have been new business es established in 
Buncombe county in the last four or five years, including 
Reliance Electric Coapany and Walker !anufactnring Company. 

On redi rect, !r . Pearson testifi�d t hat the reason his 
revenue increased in 1978 eTen thou gh his nuaher of 
shipaents declined vas that he had a rate increase in 1978. 
!r. Pearson further testified that the REA authori ty 
coaple tely coTers his authority. 

(4) John Barton, 1000 Sias Avenue, Richaond, Virginia,
testified that he is Assistant Director, Traffic and 
Commerce, of Overnite Transportation Company. !r. Burton
testified that OTernite is a general coaaodity carrier, 
operating nine terainals in North Carolina covering 
approxiaately 85� of the points in North Carolina. 

!r. Burton identifi ed overnite Exhibit 1 as overnite•s 
points list vh.ich provides both intrasta te and interstate 
service on LTL and truckload traffic and overnite Exhibit 2 
as overnite• s equipment and facilities list. 

!r. Burton also testified that the proposed operations of 
CT Transport would have a detriaental effect on Overnite•s 
operations in Morth Carolina, particularly in light of CT 
Transport•s intention to establish terminals at Greensboro 
and Charlotte, which gen·erate approxiaately 40,; of 
ov erni te• s North Carolina intrasta te revenues. 

er. Burton also testified that REA's authority essentially 
coapletelr duplicates Overnite•s authority. 

On cross-exaaination, er. Burton testified that overnite•s 
S9 ■illion llorth Carolina intrastate revenue was 
approximately 5,; of overnite•s total gross revenu e in 1978 
of S195 million. �r. Burton also testified that overnite•s 
operating ratio in 1978 was 85.91 and that in 1977 it vas 
84. 61.



SALES AUD TRANSFERS 611 

ftr. Burton also testified that over nite began its 
operations generally in the North Carolina and Virginia area 
and in the last seven or eight years overnite has expanded 
its operations into alsost every state east of the 
Mississippi. including areas in the aidvest vhere CT 
Transport pri■arily operates-

Mr. Barton further testified that he felt overnite could 
compete su ccessfully against CT Transport and did not object 
to this transfer on the basis of competition, rather 
Overnite objected to the application on the grounds of 
doraancy. 

on redirect examination, Mr . Burton testified that 
overnite•s 1978 intrastate operating ratio vas in excess of 
1001. 

(5) Daniel !. Babb, 1qo5 Gordon Avenue, Richmond, 
Virginia. testified that he is Assistant Traffic Manager of 
Estes Express tines. Estes Express Lin es holds certificate 
No. c-59. Mr. B abb identified Estes Exhibit las a copy of 
Estes• Horth Carolina authority. !!r. Babb farther testified 
that Estes serves all points in North Carolina east of Mt. 
Airy and Hickory, providing a general coamodity. regular 
route service. 

Mr. Babb f urther identified Estes Exhibit 2 as a map of 
Estes• total company operations, and Este s Exhibit 3 as an 
equipment, terminal, and personnel list of Estes for the 
State of Jorth Carolin a. !r. Babb further testified that 
Estes operates ter■i nals in Horth Carolina at Bisco, 
Charlotte, Fayetteville, Henderson, Hickory. Elizabeth City, 
Jacksonville, Mount Airy, High Point, Sanford, and 
Washington. 

!r. Babb f urther testified that the REA authority almost 
completely duplicates Estes• Horth Carolina authority. 

Mr. Babb identified Estes Exhibit q and 5 as traffic 
exhibits for the ■onths of January and August 1979. Nr. 
Babb identifie� Estes Exhibit 6 as a document shoving 
revenue br eakdovn for Estes. Estes Exhibit 6 shovs that out 
of the t9tal revenue of S30 ■illion, $7.8 million vas 
produced by Horth Carolina intrastate revenue. 

Mr. Babb further testified that the transfer of the REA 
authority and operation by CT Transport would have an 
adverse effect upon Estes Express tines. 

on cross-examination, ar. Babb testified that the amount 
of duplication betveen the REA and Estes auth9rity could be 
only 901 and that Estes bas very little authority vest of 
Rickory. ar. B abb further testified that Estes• gross 
re venue in 1978 vas approximately S30 million and i�s 
operating ratio was around 90�. ar. Babb further testified 
that Estes is not afraid of compe tition in North Carolina 
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and agreed that Estes bas the reputation for oatstanding 
freight delivery service. 

On redirect examination, !Ir. Babb testified that its !forth 
Carolina intrastate operating ratio was higher than its 
total operating ratio-

(6) Bruce Books, P.O . Box 5647, Charlotte, !forth Carolina
28225, testified. that be is Tr affic 1\''.lnager of Bruce Johnson 
Trucking Co■pany. Bruce Johnson is an irregular route 
carrier hating :!Uthority between points in 52 counties in· 
Sorth Carolina and fro■ !ecltlenburg County to all points in 
!forth Carolina. 

!r. Hooks f urther testified that Bruce Johnson had 
terminals in Asheville, Hickory, Charlott e ,  Greensboro , and 
Raleigh, providing general commodity service. 

!Ir. Books testified that the REA authority duplicates 
ab�ut 951 of Bruce Johnson's authority. 

!Ir. Books further testified that the operation of the REA 
authority by CT Transport would have an adverse effect on 
Bruce Johnson, particularly considering that CT Transport 
was considering establishing terminals in Greensboro and 
Charlotte which prodace over one-half of Bruce Johnson's 
intrasta te business. 

!r. Hooks further testified that Bruce Johnson is 
operating at 70l capacity. 

On cross-examination, !Ir. Hooks testified that Bruce 
Johnson's revenue in 1978 was $9 million and its operating 
ratio was 931. !r. Kooks further testified that 
approximately 201 of its revenue is produced from North 
Carolina intr:!state traffic and that its revenue has 
increased each year for the past three years. !Ir. B_ooks 
further testified that there :!re approximately 40 general 
com■odity intrastate carriers operating in the City of 
Charlotte, of which Fredrickson is the largest, having 
approxi■ately 151 of the business. 

All exhibits of the Applicants and the Protestants were 
identified and admitted into evidence. 

At the close of the Applica nts• case and again at the 
close of all of t he evidence, the Protestants made a motion 
to dis■iss, wlli=b. vas den ied. 

The Protestants moved to include by refer ence as exhibits 
the 1978 financial statements and equipment lists on file 
vitll the Co1■ission, which motion was alloved without 
objection. The Applicants 1oved to include the annual 
financial statements for the Protestants for the years 1975, 
1976, and 1977, v hicll also was allowed. Finally, the 
Applicants moved to continue the suspension of Certificate 
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No. R-5, the REA authoritr, until a final adjudication in 
this proceeding, which motion was al loved. 

Based on the foregoing, the verified applicati on and the 
e xhibits attached thereto , the evidence oresented by the 
witnesses at the hearing, and the able arguments of counsel, 
the Hearing Examiner nov reaches the folloving: 

PillDIHGS OF PACT

1. That this aatter is lavfullr before the North 
Carolina Utilities Coaaission pursuant to jurisdiction 
conferred by North Carolina a.s. 62-111 , based upon the 
joint application of c. Orvis Sovervine, Trustee of REA 
Express, Inc. , Bankrupt, and Central Transport, Inc.,  d/b/a 
CT Transport, for authority to transfer North Carolina Motor 
Common Carrier Certificate No. R-5 fro11 REA Express, Inc., 
to Central Transport, Inc., d/b/a CT Transport. 

2. That North Carolina coamon carrier Certificate Mo. B-
5, presently ovned by REA Express , I nc., Banlcrupt, contains 
authority for the transportation of general co1111odities 
■ov ing in express service over ij8 regular routes as set
forth in said certificate.

3. That REA Express , Inc., vas declared bankrupt by
Judge John J. Galgay, eankruptcy Judge for the Southern 
District of Nev York, on November 6, 1975. In !!!� !'latter of 
REA Express, 1.!1£•, � Railvay ]:;.!J?!"�.fil! Agency, .Ifil:., 110. 
75-B-253 (S.D.:.!!�I• February 1�, 1212)- C. Orvis Sovervine
was appo inted Trustee at the saae tiae by the Bankruptcy
Judge.

ii. That since November 6, 1975, under the superv1.s1.:>n of
the Bankruptcy Court, !r. Sovervine bas been engaged in the 
process of liquidating the assets of the bankrupt, including 
Certificate No. R-5 issued by this co1111ission. 

5. That vith the approval of the Bankruptcy Court, !Ir.
Sovervine as Trustee for RBA Express, Inc., on or about 
Movember 7, 1975, issued an embargo on the pick up of 
express shipments by REA, but continued the operations of 
t he Rexco Division. 

6. That on July 16, 1976, the Bankruptcy Court approved
the sale of all of REA's operating authorities, including 
Certificate Mo. R-5 of this Commission, to Alltrans Express 
USA, Inc. {Alltrans Express). An application to approve the 
proposed transfer vith the Interstate Commerce Commissio n  
was thereafter filed_ In addition , related proceedings vere 
institnted vith the Interstate Commerce Commission relating 
to te•porary authority previously granted to REA Express and 
the operations of the Rexco Division. All of these 
applications and proceedings vere decided adversely to R�A 
Express, Inc., Bankrupt, and Alltrans Express. An appeal 
aff irming the decision of the Interstate Commerce Commission 
vas rendered by the OS court of Appeals for the Second 
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Circuit on Septeaber 16, 1977. �EA �xpre§ll, Inc., Banltruot, 
£. Orvis Sov�uine, Trustee u 8anlcru2tCY, ll• Jh.�. of �
U� Interstat� �2.llfil:£g Commission, 1978 Federal Carrier 
ca ses Paragraph 82,73 3. on Dece111ber 6, 1977, the North 
Ca rolina Dtilities Co11aission issued an Or der suspending 
operations under Certificate N o. R-5, vnich authorized 
suspension of operations has reaained in effect through the 
present. 

7. That REA Express, Inc., Bankrupt, has continuousl y
maintained on file vith this Commission tariffs, evidence of 
cargo and liability insurance, an d a designation of process 
agent. 

e. Tha t on or about Febru:1.ry 23, 1979 , the Bankruptcy
Judge approved a sal e of Certificate No. R-5' by c. Orvis 
Sovervine, Trustee in Bankruptcy of Rl!!A E xpress, Inc ., to 
Central Transport, Inc., for the sum of SSOO. 

9. That the transferee, Central Transport, Inc. , is a
corporation formed under the lavs of the State of �ichigan. 

10. That immediately prior to November 6, 1975, RE!
Express, Inc., vas providing service to several hundred 
North Carolin:1. tovns and in October 1975 transported a total 
of 6,340 shipaents veigbing 2,434, 055 pounds of vhich 3 45 
shipments veighing 40,935 pounds were Horth Carolina 
intrasta te traffic. 

11. That all debts and claims against REA E xpress, I nc.,
Bankrupt, are being processed by the Trustee pursuant to the 
Federal bankruptcy laws. 

12. That as of June 30, 1979, the transferee, Central
Transport, Inc., had total assets of $27,151,000 and total 
liabilities of $8 ,IJ9 1,363. 

13. That for the six months ending June 30, 1979, the
transferee, Central Transport, Inc., had freight revenues of 
approximatel y SSS million and a net inco11e of $2,723 ,000. 

14. Tb.at Central Transport, Inc., is a substantial motor
carrier of general co1111odities presently operating in the 
!idwest concentrating on short-haul, expedited service, on
saall shipments.

15. That up to lloveaber 6,
predecessors provided continuous 
pub lic of llortb Carolina pursuant 
a period of aore than 40 years. 

1975, REA Exoress or its 
service to the shipping 
to Certificate lllo. R-5 for 

16. That subsequent to llove11ber 6, 1975, c. Orvis 
Sovervine, Trustee in Bankruptcy for Rl!l Express, Inc., 
discontinued S�3e operations and continued other operations 
of Rl!A Express pursuant to his authority under the Pederal 
bankruptcy lavs and as authorized by the Bankruptcy court. 
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17. That since !loTe■ber 6, 1975, c. Orvis Sowerwine,
Trustee in Bankruptcy for REA Express, Inc., has taken no 
actions vhich vould constitute an abandonment of Certificate 
No. R-5 and, to the contrary, as he is required pursuant to 
the Federal bankruptcy lavs, c. Orvis Soverwine , Trustee, 
ha s aoTed expeditiously to preserve, liquidate, and transfer 
all assets of the bankrupt including Certificate �o. R-5. 

18. That the proposed sale and transfer of authority is 
in the public interest. 

19. 'tha t tb.e proposed sale and transfer 
adversely affec t serTice to the public under the 
of Certificate Mo. R- 5. 

will not 
authority 

20. That the proposed transfer will not unlawfull y affect
the service to the public by other public utilities. 

21. That the proposed transferee, Central Transport,
Inc., d/b/a CT Transport, is fit, willing, and able to 
perform service to the public under the terms of Certificate 
No. R-5, which is at least equal to, and ■ay exceed, the 
level of service preTiously offered by REA Express, Inc. 

Based upon the foregoing findings of Fact, the Bearing 
Examiner now reaches the following 

CONCLUSIONS 

Based upon the foregoing Findings of Fact, the outcome of 
this case hinges upon G.S. 62-111 and G.S. 62-112, cases 
construing such statutory sections decided by the Appellate 
Division of the North Carolina courts, and prior decisions 
of this Commission. The policy of the State of North 
Carolina, as declared in the Public Utility Acts of 1963, 
clearly faTors the transfer of actively operated motor 
freight certificates without unreasonable restraint. lli� 
il rel. fill1ilies Commission �2- Associated Petroleum 
Carriers, 7 !IC App 1108, 173 S!! 2d 25 (1970). 

Protestants contend that Certificate No. R-5 is dormant 
pursuant to the proTisions of G.S. 62-112 (c) and, therefore, 
the application for transfer ■ust be denied and the 
certificate cancelled because approval vould in effect 
constitute the granting of a nev franchise without 
satisfying the nev authority test and other require•ents of 
G.S. 62-262(e). ���ill• Qtilities vs. � Ex�ress 
li�• 33 KC App 171J, 234 SE 2d 621J (1977). 

HotreTer, G.S. 62-112(c) 
carrier who has obtained 
under the pro�isions of 
the Otilities Commission
subject to can=ellation 
during the time such 
authorized." Pursuant 
112 (b) (5), the Trustee 

specifically protldes: "Any motor

authority to suspend operations 
G.S. 62-112(b) ( 5) and the rules of 
issued thereunder sh�ll not be 

of its franchise under this section 
suspension of operations is 

to the provis ions of G.S. 62-
of REA Express, Inc., Bankrupt, 
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obtained an order of suspension and, therefore, the carrier 
is not subject to the provisions of G.S. 62-112 (c) relating 
to cancellation of certificates on the grounds of dorlancy. 

The Protestants further take the position that REA's 
Trustee in Ban kruptcy did not seek a suspension of its 
certificate a.ntil sometime in the fall of 1977 and, in fact, 
REA Bzpress, Inc., had not conducted any operations pursuant 
to its North Carolina intrastate certificate subsequent to 
llove■ber 6, 1975, and further, that the Truste€' s actions in 
declaring an embargo on the pick up of ex press traffic 
su bsequent to Nove■ber 7, 1975, was unlawful. Bowever, the 
uncontradicted evidence before this Co■mission indicates 
that all actions taken by the Trustee in Bankruptcy were 
pursuant to his fiduciary responsibilities under the Federal 
Bankruptcy Act ind under the direction and approval of the 
Bankruptcy Court. As such, his actions take precedence over 
any conflicting rule of this Commission or state statute. 
Ne� York Casualty Company ��- Ci!� Q! La Grang�, D.C.Ky. 
19�0, 33 Fed Supp 993; Securities, Inc. vs. Louisville �.R. 
Co■oany, 1953, 115 ME 2d 9. In addition, the Trustee·for 
so■e period of time after Nove■ber 6, 1975, continued the 
operations of the B ankrupt's Rexco Division. This 
Co■mission has previously approved transfers of general 
com■odity authority vhere the transferor vas only 
transporting a limited number of commodities (Builde� 
I.l;ansport, Ill£-, - Rennis Freight Lines,!.!!£•, Docket No. T-
1638, Sub 1) and vhere the transferor had only been hauling 
exempt coa■oditi.es. (�i;: !£llii.!!.9 £2.!l!�!!.Y, ill·, 
I�ansfer fm �ivood-Atkin� Trucki!!.g Comoany, Inc., Docket 
lfo. T-521, Sub 18) 

Finally, can=ellation of a certificate on the grounds of 
dormancy pursuant to G.S. 62-162(c) is discretionary vith
the co■mission and the co■■ission in its discretion may give 
consideration to other factors, including the disabilities 
of the carrier. Utilities �2��i§sion vs. Estes Express 
IJ.nes , supra, and Dep!:nda ble Feed Service, Inc., Transfer 
liQ.! Nathaniel Jackson Rndson (Docket !lo. T-1951). The 
bankruptcy and the ensuing proceedings before the ICC and 
other courts relating to REA E xpress, Inc., Bankrupt, are 
such factors which have affected the performance of the 
certificate holder since Yovember 6, · 1975. Finally, the 
nncontradicted evidence relating to the activities of the 
Trustee in maintaining its certificates of insurance in 
otherwise aeeting the requiresents of this Co■mission and in 
actively pursaing a purchaser for the authority effectively 
rebuts any allegation that the rrustee has abandoned the 
certificate. 

Oncontradicted evidence of financial strength and 
stability and experience in operations clearly demonstrates 
that  CT Transport is fit, willi11.g, and able to perfor::i the 
services required by the franchise which it is seeking to 
acauire and tlat it vill, in fact, offer a level of service 
which meets or exceeds the level of service previously 
offered by RE! Express. The Bearing Exa�iner thus concludes 
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that the proposed transferee is fit, villing, and able to 
perf�r• the services required by the terms of Certificate 
Ro. R-5. For this reason, the Hearing Examiner also 
concludes that the proposed transfer vill not adversel7 
affect the service to the public under Certificate No. R-5. 

As previously noted, service under Certificate !lo. R-5 bas 
been suspended by Order of the Com■ission. Therefore, the 
Rearing Examiner concludes that service under said franchise 
ha s been continuou.sly offered to the public up to the time 
of filing said application or in lieu thereof that any 
suspension of service exceeding 30 days bas been approved by 
the Co■11ission as provided in G.S . 62-112(b) (SJ as required 
by G.S. 62-111(�. 

Based on the foregoing, the Hearing Examiner concludes 
that the joint Applicants have met the test imposed by G.S. 
62-111 (a) that no certificate ex isting or issued under the 
provisions of Chapter 62 may be sold except by application 
to and vritten approval by the Commission, vhich approval 
shall be given if justified by the public convenience and 
necessity. It has been held that the test of "public 
convenience and necessity" referred to in G.S. 62-111(a) 
does not require a nev shoving of public need. See��� 
rel. Utilities Co■■ission !§• Associate� Petroleum 
Carriers, supra. Rather, the operations under the franchise 
prior to the bankruptcy meet this requirement. 

Protestants in this case urge this commission to deny the 
transfer because th�y fear that the transfer ■ay have an 
ad verse effect apon their operations. Hovever, the 
Petroleum Carriers case, supra, stands for the proposition 
that the transfer of a franchise to a more competitive 
carrier, vith possible adverse affects to existing common 
carriers, does not make such transfer contrary to the public 
interest as a 11atter of lav. !for doe s G.S. 62-111 (e) 
protect existing certificate holders fro■ lavful 
co■petition. It is appar ent fro■ the record that the level 
of s ervice vhich vill be offered by CT Transport will 11eet 
or exceed the le vel previously offered by REA Express. Por 
these reasons, the Rearing Examiner concludes that the 
proposed transfer will be in the public interest and that 
such transfer vill not unlawfully affect the service to and 
pu blic by other existing certificated common carrier.s. 
Finally, the Hearing Examiner concludes that the proposed 
transfer i s  justified by public convenience and necessity as 
required by G. s. 62-11 i (a) and that the proposed transfer 
sh ould be alloved. 

IT IS, THEREFORE, ORDERED as follovs: 

1. That the joint application for transfer of Co2mon 
carrier certificate !o. R-5 fro■ REA Express, Inc., 
Ba nkrupt, to central Transport, Inc., d/b/a CT Transport, 
be, and the sa2e is hereby, approved. 
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2. That Certificate No. R-5 be, and the saae is hereby,
amended, by striking all references contained therein to 
"Railway Express Agency, Incorporated" and su bstituting 
therefor Central Transport, Inc., d/b/a CT Transport. 

3. That Certificate N o. R-5 be, and the same is hereby,
transferred from REA B.xpress, Inc., Bankrupt, to Central 
Transport, Inc., d/b/a CT Transport, in accordance vith 
Exhibit B attached �ereto. 

4. That the authorization contained herein shall 
constitute a certificate until a for■al certificate shoving 
the a■ended ownership shall haYe been t.rans■itted to Central 
Transport, Inc., authorizing the transportati on se t forth in 
Exbibi t B. 

5. T hat Central T ransport, Inc. , shall file vitb the 
Co■mission a certificate of authority fro■ the Office of the 
Secretary of State to do business in the State of Horth 
Carolina, a list of eguipment to be registered vith the 
State of Worth C arolina, evidence of insurance, and tariffs, 
and shall otherwise comply vith the applicable rules and 
regulations of this Commission and begin operations under 
the auth ority granted herein vithin 30 days of the effective 
date of this Order. 

ISSUED BY ORDER OF THE CONNISSION. 

This the 18th day of January 1980. 

NORTH CAROLINA UTilITIES CO!NISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. T-1951 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Dependable Feed Service, Inc., Ro ute 1, Bear 
Creek, North Carolina 27207 - Application for 
Authority to Purchase and Transfer a Portion 
of Certificate No. C-789 from Nathaniel 
Jackson Hudson, 334 Pegram Street, Elkin, 
North Carolina 28621 

RECOMMENDED 
ORDER 
APPROVING 
APPLICATI ON 

HEARD IN: 

BEFORE: 

APPEARANCES: 

of the Commission, Dobbs 
North Salisbury Stre et, 

Carolina, on Thursda y, 
at 9:30 a.m. 

The Hearing Room 
Building, 430 
Raleigh, North 
October 4, 1979, 

Sarah Lindsay Tate, Hearing Commissioner 

For the Applicants: 

Vaughan S. Winborne, Attorney at Law, 1108 
Capital Club Building, Raleigh, North 
Carolina 27601 

For the Pro testant: 

Ralph McDo nald, Ba iley, Dixo n, Wo o ten, 
McDonald & Fountain, Attorneys at Law, P.O. 
Box 2246, Raleigh, North Carolina 276 02 
For: Riverside Transportation Co ., Inc. 

TATE, HEARING COMMISSI ONER: This matter arose upon the 
filing with the Commission of a jo int application on  
January 25, 1979, seeking appro val of the sale and transfer 
of that portion of authority set forth in Certificate No. C-
789 authorizing the transportation of animal feeds and 
po ultry feeds, feed materials, and seeds no t requiring the 
use of special equipment between all po ints and places 
througho ut the State of North Carolina, from Nathaniel 
Jackson Hudson (Hudson) to Dependable Feed Service, Inc. 
(Dependable). 

The application was duly noticed in the Commission's 
Calendar of Hearings and Riverside Transportation Co ., Inc., 
was permitted to interven e as a Protestant Party by Order 
dated March 29, 1979. 

By Order dated April 19, 1979, the Commission den ied the 
request by the Applicant for Dependable to operate under the 
involved portion of authority on a temporary basis. 

The application herein came on for hearing on May 18, 
1979, before Hearing Examiner Robert H, Bennink, Jr., and 
all parties were either present or represented by co unsel. 
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Upon consideration of the evidence presented at the 
afore said hearing, the ·•earing Examiner concluded that, 
among other things, the Applicants failed to carry the 
burden of pr oof nec ess ary to warra n t  a;:,pr oval of the 
application; that the author ity sought to be transferred 
became dor mant pr ior to the commencement of the proceedin6; 
and that the application, not being justified by public 
convenience and necessity, should be denied, Accordingly, a 
Recommended Order was entered in this docke t on July 18, 
1979, denying the application, revoking the involved portion 
of Certificate No, C-789 sought to be tran:,ferred, and 
cl osing the docket. 

By Order dated Augu:,t 14, 1979, the Commission assigned 
Applicants' Exception to the Recommended Order for oral 
argument on September 5, 1979, 

Upon call of the matter for hearing on September 5, 1979, 
counsel on behalf of Applicants and Protestant were present 
and offered oral arguments. Upon consideration of the 
en tire record in this proceeding, the Commission entered an 
Order on September 19, 1979, allowing Applicants' Exceptions 
as filed on August 2, 1979; deciding that the author ity 
sought to be transferred in thi:, pr oceeding was not dor mant; 
reversing that portion of the Recommended Order pertaining 
to the issue of d or mancy; and vacating the remainder 
there of. Further, the Commission :,et the matter, to the 
extent not reversed and decided in its September 19, 1979, 
Order, for rehearing on October 4, 1979, at which time 
con:,ideration would be specifically given to the fitness of 
Dependable Feed Service, Inc., to perform :,ervice under the 
authority :,ought to be tran:,ferred, pur :,uant to G.s. 62-
11 l(e). 

Hearing was commenced at the time and place noted above 
and all parties were present or re presented by counsel, 
Applicant offered the te :,timony of John Ross Goldston, Jr., 
President of Dependable Feed Service, Inc.; Edward Ladner, 
public accountant; John W. Goldston, employee of Dependable 
Feed Service, Inc,; and Nathaniel Jackson Hudson. Protes
tant Riverside Tran:,por tat ion Co., Inc., offered the 
te:,timony of its Pre :,ident Dennis Adam:, Peacock. 

Upon care ful revie w of the te stimony and evidence 
presented at the public hearings in thi:, matter and of the 
entire record, including the Commi:,sion Order entered on 
September 19, 1979, the Hearing Commi:,:,ioner makes the 
following 

FINDINGS OF FACT 

1. That Nanthaniel Jackson Hud:,on, an individual doing 
busine:,:, under that name, is the holder of Nor th Carolina 
Common Carrier Certificate No. C-789, 
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2. That Dependable F eed Service, Inc., a cor poration 
organized and existing under the laws of the State of Nor th 
Carolina, holds neither a common carrier certificate nor a 
contr act carrier permit from this Commission. Depend able 
does, however, hold emergency operating authority fr om the 
Interstate Commerce Commission. 

3. That the Applicants, 
this docket, seek authority 
operating authority contained 
Hudson to Dependable for a 
Thousand Dollars ($5,000.00). 

by their joint application in 
to transfer a portion of the 
in Certificate No. C- 789 from 
total consideration of Five 

4. That the portion of operating author ity referred to 
in Finding No. 3 above author izes the transpor tation of 
animal feeds and poultry feeds, feed materials, and seeds 
not requiring the use of special equipment between all 
points and places throughout the State of Nor th Carolina. 

5, That the Commission entered an Order in this docket 
dated September 19, 1979, concluding that the operating 
authority sought to be transferred in this pr oceeding was 
not dor mant as of' the date of filing of the application 
herein, since service thereunder had been continuously 
offered to the public until said filing, and so ordered that 
the involved authority is not dor mant. 

6. That Dependable is engaged in the lease of vehicles 
to Hudson under for mal lease agreements, copies of which are 
maintained in each leased vehicle and maintains placards on 
such vehicles indicating same are leased t o  Nathaniel 
Jackson Hudson. 

7. That Hudson maintains evidence of insurance and 
tariffs of rates and charges on file with the Commission. 

8. That Hudson receives compensation in the amount of 

$300.00 per month from Dependable. One-half of said monthly 
payment is applied toward the $5 1 000.00 purchase price of 
the authority sought to be transferred, and the remaining 
$150.00 represents compensation of the lease of vehicles. 

9 •. That there are no debts or claiills against Hudson of 
the nature set for th and described in G.s. 62-111(c). 

10. That Dependable has provided financial statements 
which reflect that it is solvent and operating at a pr ofit, 

11. That Dependable maintains adequate personnel and 
vehicles suitable for the transportation of the commodities 
sought to be acquired herein and is ex perienced in the 
tr ansportation of feed and feed ingredients. 

12. That 
Certificate No. 

Riverside Transpor tation 
C-1084 authorizing the 

Co., Inc., holds 
transpor tation of 
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Group 21, reed and reed ingredients and is perrormi ng 
service thereunder, 

Based upon the above findings of fact and the recor d in 
this matter as a whole, the Hearing Commissioner reaches the 

following 

CONCLUSIONS 

Pur suant to Section 62-111 of the North Carolina General 
Statutes, the Commission may approve the sal e and transrer 
of operating authority upon finding (1) that the tra nsrer is 
justified by the public convenience and necessity; (2) that 
there are no debts or cl aims against the seller of the 
nature described in part (c) thereof; (3) that the transfer 
is in the public interest ;  (II) that the tra nsfer will not 
a dversely affect the service to the public under said 

rranchise; (5) that the transfer will not unl awfully affect 
the s er vi c e to the pub 11 c by o th e-r public u t 11 i ties; 
(6) that the person acquiring said rra nch ise is fit , 
willing, and able to perform such service to the public 
under said rranchise; and (7) that service under said 
franchise has been continuously offered to the public up to 
the time of filing said applic ation or in lieu thereof that 
any suspension of service exceeding thirty days has been 
a pproved by the Commi ssion a s  pr ovi ded in G.S. 62-
112(b)(5),

In response to the criterion set forth a bove, the Hearing 
Commissioner so concludes that the burden imposed upon the 
Applicants pursuant to G.S. 62-111 has been met and offers 
in support thereof the rollowing: 

1. The criteria "if justified by the public convenience
and necessity," has been interpreted as a st atutory basis 
for the test of dormancy and is satisfied by a showing that 
the authority has been and is being actively a pplied in 
satisfaction of the public need which wa s shown to exist 

when the authority was acquired originally, The Commission, 
in its Order in this proceeding dated September 19, 1979., 
resolved this matter in the affirmative when it concluded 
and so ordered that the authority herein sought to be 
tra nsferred was not dormant. 

2. Regarding the debt s or cl aims against tra nsferor as 
specified in G.S. 62-111(c), Part IV, of the verified 
a pplication fil ed on Janua ry 25 , 1979 , i n  the matter 
reflect s that no such debts or cl aim:, exist, Al so, no 
evidence has been presented in this docket to conclude 
otherwise. 

3 • The policy set forth in the Public Utilities Act 
cl early favor s tra nsfer of operating authority which is not 
dormant upon the rationale that public convenience and 
nec essity, once being shown to exist, continues. The 
po ssibility that a tra nsfer of author ity to a more 
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competitive carrier will 
d oes no t make such a 
in te re st. 

adversely affect existing carriers 
transfer con tr ary to the public 

It is apparen t fr om the recor d that the service 
to be offered to the public if the application is 
will meet or exceed the level pr ovided by Hudson 
these reasons , t he H earing Co mm is s ion er conclu des 
proposed transfer is in the p ublic interest. 

pr oposed 
appr oved 
and, for 
that the 

4. Likewise, the conclusion that the pr oposed transfer 
will not adversely affec t the service to the public under 
said franchise is suppor ted by the uncontradicted evidence 
which establishes that Dependable• is capable of rendering 
service at least equal to that previously perfor med by 
Hudson. 

5. No substantial evidence has been presen ted in this 
docket to find that the service to the public by Riverside 
Transpor tation Co., Inc., or other public utilities, will be 
unlawfully affected in the even t the application herein is 
appr oved and, therefore, the Hearing Commissioner concludes 
that this criteria has been satisfied. 

6. As to the fitness, willingness, and ability of
Dependable engaging in the transpor tation of animal feeds 
and poultry feeds, feed materials and, seeds, the evidence 
presen ted r eflec ts that De pen dable main tains suitable 
vehicles and drivers necessar y to pr ovide such service; that 
Dependable is financially solven t and has operated at a 
pr ofit; and that Dependable has considerable experience in 
perfor ming transpor tation services. Therefore, the Hearing 
Commissioner so concludes that Dependable has sustained the 
bur den of pr oof in this regar d. 

7. Inasmuch as the Commission, by Or der dated 
September 19, 1979, found that the por tion of authority at 
issue in this docke t was no t d or man t, th� Hear ing 
Commissioner concludes that the ser vice under said franchise 
has been offered to the public up to the time of the filing 
of the application herein. 

As evidenced above, the Hearing Commissioner therefore 
concludes that the Applicants in this docket have met the 
st atutor y bur den imposed under the Public Utilities Act for 
approval of the sale and transfer of the involved por tion of 
operating authority set for th in Common Carrier Cer tificate 
No. C-789 and that the application should be granted. 

IT rs, THEREFORE, ORDERED: 

1. That the application for the sale and transfer of a 
por tion of the operating author ity set for th in Common 
Carrier Ce r t ificate No. C-789, as mor e spec ific al ly 
described in Exhibit 9 attached hereto and cade a par� 
hereof, from /lanthaniel Jackson Hudson ;o Dependable Feed 
Service, Inc., be, and the same is hereby, appr oved. 
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2. That the Applicant shall maintain its bo oks and 
records in such a manner that all the applicable items of 
information required in the Applicant's prescribed Annual 
Report to the Commission can be readily identified from the 

books and recor ds, and can be utilized by the Applicant in 
the preparation of said Annual Report. A co py of the Annual 
Report form shall be furnished to the Applicant upo n  request 
to the Accounting Division - Public Staff. 

3. That Dependable Feed Service, Inc., shall file with 
the Commissio n evidence of insurance, list of equipment, 
tariff of rates and charges, designation of process agent, 
and otherwise comply with the rules and regulations of the 
Commissio n pr ior to commencing opera tio ns u nd er the 
authority acquired herein. 

4. That unless Dependable Feed Service, Inc., com;,lies 
with the requirments set forth in decretal pa!"agraph (3) 
above and begins operating, as herein authorized, within a 
period of thirty ( 30) days from the date this Order becomes 
effective and final unless such time is extended in writing 
b y  the Commissio n upo n written request, the o pera ting 
authority acquired herein will cease and determine. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 10th day of April 1980. 

(SEAL) 

DOCKET NO. T-1951 

EXHIBIT B 

NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Dependable Feed Service, Inc. 
Bear Creek, Nor th Caro lina 

IRREGULAR ROUTE COMMON CARRIO:R 
AUTHORITY 

Transportation of animal feeds 
a n d p o u l tr y f e e d s, f e e d  
m a terials, and seeds n o t 

requiring the use of s;,ecial 
equipment between all points and 
places throughout the State of 
North Caro lina. 



APPLICATIONS DENIED 625 

DOCKET NO. R-71, SUB 90 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Seaboard Coast Line Railroad Company, 
Louisville and Nashville Railroad 
Company and Participating Carriers -
Suspension and Investigation of 
Proposed Increases in Intraterminal 
and Interterminal Switching Charges 

ORDER 
DENYING 
APPLICATION 

at Points in North Carolina, Scheduled 
to Become Effective July 28, 1979 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, Dobbs Building, 430 
North Salisbury Street, Raleigh, North 
Carolina, on March 5, 6, and 7, 1980 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners Sarah Lindsay Tate and Douglas P. 
Leary 

For the Applicant: 

Neill w. McArthur, Jr., Assistant General 
Attorney, Seaboard Coast Line Railroad Company, 
500 Water Street, Jacksonville, Florida 32202 

Jane 
P.O. 
For: 

Fox Brown, Maupin, Taylor & Ellis, P.A., 
Box 829, Raleigh, North Carolina 27602 
Seaboard Coast Line Railroad Company, 
Louisville and Nashville Railroad Company, 

Durham and Southern Railway, Carolina 
Clinchfield and Ohio Railway, Aberdeen and 
Rockfish Railroad, and The Yancey Railroad 

For the Intervenors: 

John F. Wilson, United 
Corporation, 600 Grant Street, 
Pennsylvania 15230 

States Steel 
Pittsburgh, 

For: USS Agri-Chemicals, A Division 
States Steel Corporation 

of United 

Ralph McDonald, Bailey, Dixon, Wooten, McDonald 
& Fountain, Attorneys at Law, P.O. Box 2246, 
Raleigh, North Carolina 27602 

For: Estech General Chemicals Corporation, 
Northeast Chemicals Company, Pearsall & 
Company, Royster Company, W.R. Grace & 
Company, and Local Counsel for USS Agri
Chemicals 

Theodore C. Brown, Jr., and G. Clark Crampton,
Staff Attorneys, Public Staff, North Carolina 
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Utilities Commission, P.O. Box 991, Raleigh, 
North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On June 22, 1979, Seaboard Coast Line 
Railroad Company filed Supplement No. 13 to Freight Tariff 
SCL 8031-A, which was a proposed increase in intraterminal 
and interterminal switching charges to become effective on 
July 25, 1979. 

On July 2, 1979, protests were filed by Northeast Chemical 
Company, Pearsall and Company, Royster and Company, Swift 
Agricultural Chemicals Corporation, W.R. Grace and Company, 
Wilmington Fertilizer Company, and on a later date, United 
States Steel Corporation, Agri-Chemicals Division. On July 
9, 1979, the Commission issued an Order allowing the 
Petitioners to Intervene and made all the intervenors 
parties of record. 

The Commission issued an Order on July 25, 1979, 
-uspending the application, ordered an investigation, and 
set the matter for hearing on October 18, 1979. 

The Public Staff gave Notice of Intervention on August 13, 
1979, and also filed a motion for additional data on August 
16, 1979. 

After various and numerous motions by the Public Staff, 

the Intervenors, and the Applicants, the case was continued 
and was finally set for hearing on March 5, 1980, in the 
Commission's Hearing Room, Dobbs Building, Raleigh, North 
Carolina. 

The Rail Common Carriers offered the testimony of R.W. 
Parsons, Jr., Family Lines System, Assistant Manager, who 
gave testimony concerning interstate and intrastate line 
haul charges and switching charges; R.F. Murphy, Assistant 
General Manager of Seaboard Coast Line, who gave testimony 
and presented an exhibit concerning the distribution, cost, 
and utilization of freight equipment; Charles H. Eacho, 
Assistant Superintendent - Transportation Planning, Seaboard 
Coast Line Industries, who testified and presented an 
exhibit concerning a switching study at Wilmington Yard; 
Herman Stancill, Jr., Seaboard Coast Line Railroad Company, 
Freight Agent/Terminal Trainmaster, who offered testimony 
concerning engines and crews involved in Crosstown switching 
studies; David H. Ranseur Manager Coast Development, 
Seaboard Coast Line Industries, who presented testimony and 
exhibits about cost of intrastate intraterminal switching at 
Wilmington, North Carolina; Frances M. Spuhler, Southern 
Freight Association, Senior Cost Analyst, who gave testimony 
and exhibits regarding costs for intraterminal and 
interterminal switching and a comparison to the proposed 
charges. 

The Public Staff offered the testimony of James C. Turner, 
Supervisor of Accounting, Transportation Rates Section, who 
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testified as to his investigation of the application 
concerning North Carolina interterminal and intraterminal 
switching, car shortages, and benefits of the proposed 
increase; and Dennis E. Sovel, Acting Director of the 
Transportation Rates Division, who offered testimony and 
exhibits reflecting switching charges in effect, and 
proposed and pro forma revenues. 

The Intervenors presented the testimony of William T. 
Smith, President of Pearsall and Company, who expressed the 
opinion that the Applicants' increase was excessive; George 
Sloan, Jr., Executive Vice President of Wilmington 
Fertilizer Company, who presented testimony and exhibits 
reflecting that fertilizer costs in North Carolina would 
increase if the application is granted; w. Harry Sikes, 
Regional Traffic Manager, W.R. Grace & Company, who gave 
testimony and presented exhibits reflecting Grace's cost for 
switching during 1978 and part of 1979, and further showing 
a pro forma increase on the same levels of traffic of 107% 
for 1978 and 80% for 1979; Ted D. Evans, Manager of 
Transportation, United States Steel, Agri-Chemicals 
Division, Atlanta, Georgia, offered testimony and exhibits 
reflecting the effect of the proposed increase in switching 
charges for his Company of 132% for the period of January 
1978 through August 1979. 

The Railroads further offered the testimony of R.W. 
Parsons, Jr., in rebuttal. 

Based on the testimony giv�n, the evidence and exhibits 
presented, and the evidence adduced, the Commission makes 
the following 

FINDINGS OF FACT 

1. That the rail common carriers participating in the 
tariff schedule under suspension in this proceeding are 
subject to regulation by this Commission and are properly 
before the Commission with respect to such ratef and 
charges. 

2. That the application under suspension in this docket,
as published in SCL Tariff 8031-A, seeks to increase the 
charges for intraterminal and interterminal switch movements 
statewide for account of the Aberdeen & Rockfish Railroad 
Company, Carolina Clinchfield and Ohio Railway, Durham and 
Southern Railway Company, Louisville and Nashville Railroad 
Company, Seaboard Coast Line Railroad Company (SCL), and the 
Yancey Railroad Company. 

3. That the rail common carriers have only furnis�ed
evidence as to the cost of intraterminal switching service 
at the Wilmington terminal of SCL which is insufficient to 
support the statewide increases proposed in both 
intraterminal and interterminal switching charges by the six 
rail carriers. 
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4. That this Commission has not been sufficiently 

furnished data upon which it can rely in reaching an 
informed decision that the proposed rates are just, 
reasonable, and not 'discriminatory. 

this proceeding have 
of proof to show 

proposed increases 
Items 4340-B and 

5. That the rail common carriers in 
failed to carry the statutory burden 
justification and reasonableness of the 
in SCL Tariff 8031-A, Supplement No. 13, 
6715-C, thereto. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 AND 2 

The evidence 
application and 
Statutes. These 
.rocedural, and 
contested. 

for these findings comes from the verified 
the pertinent North Carolina General 

findings are essentially informational, 
jurisdictional in nature and are not 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

The evidence reflects that the railroads have furnished 
cost/revenue data which only shows the cost of the 
intraterminal switching service of SCL at its Wilmington 
terminal. The proposal under investigation in this docket 
involves both intraterminal and interterminal switch 
movements statewide for account of six rail carriers. R.W. 
Parsons, Jr., Assistant Manager of Commerce for Seaboard 
Coast Line, stated that SCL had 10 North Carolina stations 
which received (reported) terminal switching charges during 
the six-month study period ending June 1979. The stations 
were Charlotte, Enfield, Goldsboro, Henderson, Moncure, 
Plymouth, Roanoke Rapids, Tarboro,-Wilmington, and Wilson. 
At these 10 stations during the six-month study, there were 
a total of 1677 switch movements, 1539, or 92% of which, 
occurred at the Wilmington terminal. 

The rail carriers have presented no probative evidence as 
to the reasonableness of the proposed interterminal and 
intraterminal switching charges set forth in Item 4340-B. 
The rail carriers have not presented expert testimony as to 
the reasonableness and reliability of the six-month sample. 
The rail carriers have not presented a representative sample 
of the stations participating in the statewide intraterminal 
switching service. The sample of a single station is not 
representative nor are the results of such sampling 
probative. And finally, only SCL has attested and presented 
evidence as to the magnitude of the terminal switching 
service. The remaining five rail carriers, parties to this 
proceeding, have remained mute, and the rail carrier's 
evidence presented has evolved from the assumption that SCL 
is the single rail carrier representative of all six 
carriers. However, nothing in the record supports this 
presumption. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4 AND 5 

The Respondents developed a cost of service study for the 
intraterminal switching movements performed at the 
Wilmington terminal. Herman Stancill, Jr., Terminal 
Trainmaster at the Wilmington terminal of SCL, testified as 
to the switching operations at Davis Yard (Wilmington 
terminal). Mr. Stancill further testified that the average 
intraterminal switch movement performed at Davis Yard during 
the five-day study in May 1979 took 7.6 days. In the four 
illustrations Mr. Stancill presented in his testimony, the 
evidence discloses that the shipper and consignees held the 
rail cars a total of 20 days versus 14 days for the SCL 
(including weekends). The evidence is inconclusive as to 
whether the shipper or the carrier is responsible for the 
delays in releasing the cars mentioned by Mr. Stancill. 

David Ramseur, Manager of Cost Development for SCL, 
resented testimony and offered evidence portraying a 

special intraterminal switch study performed at the 
Wilmington terminal during the month of May 1979. The 
testimony of Mr. Ramseur provides the development of car 
ownership costs used in intraterminal switching. The basis 
of car costs are: (1) development of time in service of an 
average carload in intraterminal switching at Wilmington, 
"hich is 7.6 days, (2) presumption that car in switching 
service was 16 years old and has an historical cost of 
$11,983, and (3) recognition that only one locomotive is 
used in intraterminal switching service at Wilmington. Mr. 
Ramseur further testified that the constant costs in 
determining the intraterminal switching cost at Wilmington 
were determined by the application of unit costs developed 
in the Rail Form A procedure. 

The Commission is cognizant that the burden of proof in a 
complaint case is upon the Respondents. The Commissi�n must 
examine the evidence presented and determine its 
probativeness to the issues of the proceeding. The 
application in this proceeding is for an increase in the 
intraterminal and interterminal switching charges for six 
railroads statewide. Respondents offered a study made at a 
single terminal of only one railroad. The terminal utilized 
participates only in intraterminal switching services. None 
of the cost witnesses for SCL are offered in this proceeding 
or are recognized as sampling experts. The 7.6 average 
carload days developed by the switching study is at best 
representative for SCL only at its Wilmington terminal. The 
evidence of Respondents is void of any support of the 
presumptions made concerning car age and historical cost of 
the equipment used in switching service, The recognition 
that only one locomotive is used in intraterminal switching 
is again proven applicable only at the Wilmington terminal. 

The Commission takes official notice of its Order in 
Docket No. R-66, Sub SO, dated December 16, 1968, and offers 
the following summary of its adjudication in that 
prpceeding. In cases involving proposed increases in 
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intraterminal and interterminal switching charges prior to 
the R-66, Sub 50, proceeding, the Commission had admonished 
the railroads for failure to perform and offer into evidence 
reliable cost studies to justify the proposed increases. In 
Docket No. R-66, Sub 50, the rail carriers performed switch 
engine time studies at seven rail terminals, with such time 
standards developed from the study to be applied to a sample 
of randomly selected switch bills for an entire one-year 
period. A scientific sampling technique was employed which 
was designed to produce a confidence level of 99%. The 
switching study further included a determination of 
operating expenses incurred for North Carolina for each of 
the railroads participating in the study, such North 
Carolina expenses being developed by an allocation of 
expenses on a direct basis otherwise. The allocation 
procedure was attested to and found to be competent by the 
Commission. 

The Respondents in this proceeding have not presented 
acceptable accreditation to any of the sampling techniques, 
time studies, and cost allocation procedures utilized in 
developing the cost of service for the intraterminal and 
interterminal switching services performed throughout the 
State. Wilmington is definitely the largest terminal in 
terms of number of switch movements for SCL. This does not 
ensure a conclusion that Wilmington is representative for 
SCL's statewide switch service nor for the other five 
Respondent Carriers. The revenue basis that Respondents 
used in this proceeding to determine the ratios of revenues 
to variable cost and revenues to fully allocated costs were 
based strictly on revenues earned in intraterminal switch 
movements at Wilmington. 

The Respondents, in developing constant costs, have relied 

solely on the unit costs developed from the application of 
the Rail Form A procedure. The Commission takes official 
notice that in rate matters pertaining to the general 
commodity motor carriers, a similar unit cost procedure has 
been found acceptable. The Commission's decision to allow 
the use of motor carrier unit costs was adjudicated upon the 
basis of substantial evidence presented by witnesses found 
to be expert in the area of sampling and cost allocation 
(Docket No. T-825, Sub 168). The Rail Form A procedure has 

been simply applied by the railroads. There has not been 
offered into evidence expert testimony as to the reliability 
of the sampling and costing procedures as it pertains to 
development of intrastate service costs. Without an 
attestation of the reliability of the procedure, the 
Commission is without evidence to find the procedure 
acceptable and reliable for North Carolina intrastate 
application. In addition, the Respondents did not present 
evidence by which to gauge the factors developed by the Rail 
Form A procedure. At what point would the ratio of revenues 
to variable cost demonstrate reasonable rate levels has not 
been prescribed nor substantiated by evidence. 
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The Commission concludes and finds that the Commission's 
Order of Suspension in this proceeding, dated July 25, 1979, 
should be vacated and set aside and that the proposed 
increase in rates and charges as hereinbefore described are 
not just and reasonable and should not be allowed to become 
effective. 

IT IS, THEREFORE, ORDERED: 

1. That the Commission's Order of Suspension in this
proceeding, dated July 25, 1979, be, and upon the 
effectiveness of this Order, the same is vacated and set 
aside. 

2. That the tariff schedule designated as follows:

Yreight Tariff SCL 8031-A, Supplement 13, Items 4340-
B and 6715-C, Thereto. 

be, and the same is hereby, denied. 

3. That Respondent Rail Common Carriers be, and the same
are hereby, required to issue the appropriate new tariff 
schedule cancelling tariff filing No. SCL 8031-A, Supplement 
13, Items 4340-B and 6715-C, which are under suspension in 
this proceeding. 

4. That the Respondent Railroads are hereby required to
continue in effect the switching rates presently in force on 
North Carolina intrastate switching. 

5. That upon publication of the tariff authorized in 
Ordering Paragraph No. 3, which should be effective on one 
(1) day's notice to the Commission, this matter shall be
discontinued and the docket closed.

ISSUED BY ORDER OF THE COMMISSION. 

This the 24 th day of July 1980. 

NORTH CAROLINA UTILITIES COMMISSION 
(SEAL) Sandra J, Webster, Chief Clerk 

Commissioner Hipp dissents. 

HIPP, COMMISSIONER, DISSENTING: In my view, the rail 
respondents have shown by the greater weight of the evidence 
that present switching charges in North Carolina are 
noncompensatory. They have shown that some increase is 
justified. I would vote to increase the charges for 
switching rail-owned cars to $107.00, based upon Seaboard 
Exhibit 6, allowing one-half of the freight car cost shown, 
and shipper-owned cars to $73.26, to meet the total fully 
allocated cost per car on Seaboard Exhibit 6. I would 
further limit this at this time to switching by the Seaboard 
Coast Line at Wilmington, which is 91% of the traffic 
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involved, 
determine 
yards in 
railroads. 

RAILROADS 

without prejudice to further proceedings to 
the just and reasonable charge at other switching 

North Carolina, and for the other respondent 

The majority Order dismisses the application on the 
principal grounds that the rail carriers have failed to 
carry the burden of proof in omitting some of the supporting 
uetail for the evidence presented on allocations of the cost 
of service to North Carolina, and for failure to present 
evidence on switching yards other than Wilmington and for 
failure to establish the authority of Seaboard to present 
evidence for the other five respondent railroads. It is the 
prerogative of the majority to weigh the evidence presented, 
but in my view the respondents have presented sufficient 
evidence to show that a portion of the increase applied for 
is just and reasonable, and there was no evidence presented 
to the contrary. The case for the intervenors consisted 
principally of testimony and exhibits showing the amount of 
the increase on their individual freight bills, and argument 
that the rails had not furnished sufficient data upon which 
to determine if the rates were just and reasonable. 

The rates at issue represent a small portion of the total 
revenue of the respondent rail carriers. If the switching 
charges are not compensatory, they are subsidized to that 
extent by other shippers. The general need to establish 
rates based upon the cost of the particular service involved 
is one of two purposes of the present application. The 
other purpose is to secure better utilization of rail cars. 
The evidence shows that the time required for the average 
switching movement within the Wilmington yard is 7.6 days. 
This is extremely poor utilitization of railroad equipment, 
and the present rate of $56.71 per switching movement 
utilizing 7.6 days shows a sadly disporportionate revenue 
per car day for switching charges, as compared to line-haul 
utilization of the cars. 

In Utilities Commission v. State, 343 N.C. 685 (1956), at 
686, the Supreme Court sa1d-ofraIT rate cases: 

This Court fully realizes that the value of the properties 
owned by the several petitioners used and useful for their 
intrastate traffic cannot be determined with mathematical 
exactitude. But they can no doubt approximate the 
rateable proportion of their property devoted to 
intrastate traffic and offer evidence of other facts and 
circumstances in respect thereto sufficient in probative 
force to enable The Commission to make findings of fact 
under our statute, and issue such order as it determines 
the facts found may warrant ••• 

In my view, the majority Order takes an unduly restrictive 
view of the method and burden of proof which can reasonably 
be required, nothing else appearing to the contrary. If the 
majority and the intervenors have doubts regarding the 
underlying data for rail cost Form A or for the relationship 
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between Wilmington and other switching yards in North 
Carolina or for the relationship between the Seaboard and 
other five rail respondents, these matters can easily be 
established from the Commission records or from further 
proceedings in this docket. The cost of conducting this 
rate case is of no small moment on the part of all of the 
parties involved, as well as the Commission's own costs. To 
dismiss the application and presumably cause this expense to 
be duplicated in order for such evidence to be considered 
seems to place an unduly heavy burden of regulation and 
regulatory lag and expense upon a small segment of rail 
traffic. This seems particularly true where the Commission 
has some responsibility to fix just and reasonable rates for 
utility service, to ensure that all shippers carry their 
fair share of the cost of service, without requiring 
subsidies from other shippers to meet the revenue 
requirements of the service involved. 

Edward B. Hipp, Commissioner 
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DOCKET NO. R-66, SUB 112 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Southern Railway Company - Suspension 
and Investigation of Proposed Cancel
lation of Point-to-Point Rates on 
Furniture in North Carolina, Scheduled 
to Become Effective January 19, 1980 

RECOMMENDED 
ORDER 
DENYING 
APPLICATION 
IN PART 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, 
430 North Salisbury Street, 
Carolina, on June 17, 1980 

Dobbs Building, 
Raleigh, North 

Wilson B. Partin, Jr., Hearing Examiner 

Odes L. Stroupe, Jr., Hunton & Williams, 
Attorneys at Law, P.O. Box 109, Raleigh, North 
Carolina 27602 
For: Southern Railway Company 

Thomas K. Austin, Staff Attorney, Public Staff, 
North Carolina Utilities Commission, P.O. 
Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

PARTIN, HEARING EXAMINER: On December 10, 1979, Southern 
Freight Tariff Bureau filed with the Commission for and on 
behalf of Southern Railway System Supplement No. 71 to 
Freight Tariff SFA 4972, scheduled to become effective on 
January 19, 1980. The tariff supplement proposed to cancel 
various point-to-point rates on furniture in North Carolina 
and to apply, in lieu thereof, the higher class or 
combination rates. 

Protests to the proposed cancellation of the point-to
point furniture rates were received by the Commission from 
the following North Carolina companies: Southern Furniture 
Manufacturers Association, High Point; Drexel Heritage 
Furnishings, Inc., Drexel; Broyhill Furniture Industries, 
Inc., Lenior; Fairfield Chair Company, Lenoir; and Singer 
Furniture, Lenior. 

The Commission issued an Order on January 18, 1980, 
suspending the application, ordered an investigation, and 
set the matter for hearing on June 17, 1980. 

The Public Staff gave Notice of Intervention on May 9, 
1980. 

The matter came on 

scheduled. All parties 
counsel. 

for 
of 

hearing 
record 

at the time and place 
were represented by 
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The Southern Railway Company offered the testimony of 
Patrick J. Glennon, Commerce Officer, who gave testimony 
describing the point-to-point commodity rates proposed to be 
cancelled, the number of such rates published, and the 
amount of traffic being moved under the rates proposed to be 
cancelled. 

The Public Staff offered the testimony of Dennis E. Sovel, 
Acting Director of the Transportation Rates Division, who 
testified as to his investigation of the proposed rate 
cancellation and the volume of traffic moved under the rates 
in question. 

Harry M. Shoe, Director of Transportation Service for the 
Southern Furniture Manufacturers Association, gave testimony 
on behalf of the Protestants conce�ning the need to maintain 
the point-to-point commodity rates proposed to be cancelled. 

Based upon the testimony and exhibits presented at the 
hearing and the entire record in this proceeding, the 
Commission makes the following 

FINDINGS OF FACT 

1. The Southern 
tariff schedule under 
subject to regulation 
before the Commission 

Railway Company, participating in the 
suspension in this proceeding, is 

by this Commission and is properly 
with respect to such rates and 

charges. 

2. The application under suspension in this docket, as 
published in Supplement 71 to Tariff SFA 4972, seeks to 
cancel 93 point-to-point "gathering" rates applicable on 
North Carolina intrastate rail shipments of furniture, when 
such shipments are for consolidation and reshipment to 
points beyond the consolidation point in road haul movement 
over the Southern as the initial line. 

3. The application seeks to 
class or combination rates in lieu 
rates proposed to be cancelled. 

place into effect higher 
of the point-to-point 

4. The justification submitted by Applicant for the 
proposed cancellation of the point-to-point rates is 
obsolescence of the rates because the shippers do not use 
them. 

5. The Applicant has offered to retain the point-to
point commodity rate from Conover to Lenoir as published in 
item 12OO-F of Tariff SFA 4972. 

6. The Protestants have requested retention of 23 of the
93 specific point-to-point rates proposed to be cancelled. 

7. The failure to retain the 23 specific rates requested
by the Protestants is likely to adversely affect the 
shipping public. 
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B. The retention of the 23 specific rates requested by
Protestants will not adversely affect the Applicant. 
Indeed, the retentiqn of the rates may result in new traffic 
to the carrier and prevent diversion of traffic to motor 
transportation. 

9. The evidence presented by Applicant and Protestants
shows that some carload movements of furniture have been 
handled during the past three years under the point-to-point 
rates proposed to be cancelled. 

10. The cancellation of the 23 specific rates which
Protestants have requested be retained is not justified in 
this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 
NOS. 1, 2, 3, AND 4

The evidence 
application and 
Statutes. These 
�rocedural, and 
contested. 

for these findings comes from the verified 
the pertinent North Carolina General 

findings are essentially informational, 
jurisdictional in nature and are not 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

Mr. Glennon, Commerce Officer for Southern Railway 
Company, stated that Southern had no intention of cancelling 
any rate that was extensively used and that for this reason 
Southern would voluntarily reinstate the Conover to Lenoir 
rate. Mr. Glennon's exhibits show that the movements from 
Conover to Lenoir represented 98% (1021 carloads) of the 
total issue traffic moved during the past three years. The 
Hearing Examiner concludes that the Conover to Lenoir rate 
is extensively used, the rate was inadvertently proposed to 
be cancelled, and Southern should be permitted to retain the 
Conover to Lenoir rate. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 
NOS. 6, 7, AND 8 

Mr. Sovel and Mr. Shoe presented exhibits identifying the 
23 point-to-point rates which the Protestants seek to have 
retained. 

The controversy in this proceeding centers upon these 23 
rates proposed to be cancelled. (Actually 22 rates: See 
Finding of Fact No. 5.) The utility laws of this State give 
to the carrier the right to initiate a new rate. A rate 
once established, however, should not be cancelled or 
changed unless the proposed change is reasonable and in the 
public interest. It would appear from the evidence that 
retention of the rates would be in the public interest 
insofar as the public would benefit from a more efficient 
and less costly handling of furniture commodities. Mr. Shoe 
stated that most furniture companies have designed their 
warehouses to load rail cars and that they pref�r to load 
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rail cars. Mr. Shoe further stated that increasing costs of 
�uel and shipper uncertainties over transportation 
deregulation may revive the use of many of the rates 
proposed to be cancelled. 

On the other hand, the carrier contends that wasteful 
replication of obsolete rates ultimately costs the public in 
terms of excessive tariff publishing costs. Mr. Sovel's 
testimony demonstrated that the costs associated with 
publishing the 23 rates in question are miniscule. In 
addition, Mr. Shoe pointed out the excessive duplications 
currently existing in the carrier's tariffs. Based upon the 
evidence, the Hearing Examiner concludes that the public 
interest is best served by retention of the rates. 

The Hearing Examiner further concludes that there are 
advantages accruing to the Applicant by the retention of the 
rates. If the rates are kept in the tariff and are used, 
there is the possibility of new traffic to the carrier. On 
the other hand, if the rates are kept in the tariff and are 
not used, the carrier has not been substantially penalized 
by the tariff publication. Consequently, the carrier could 
benefit from retaining the rates should the rates prove to 
attract any amount of traffic, whereas cancellation of the 
rates would mean the possibility of further traffic 
uiversions. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9 AND 10 

Mr. Sovel stated that information furnished by Mr. Glennon 
showed that Southern Railway handled 1039 cars of traffic 
uuring the last three years under the rates proposed to be 
cancelled. Mr. Glennon offered into evidence exhibits 
identified as Nos. 1 and 2 which reflected the issue traffic 
... ovements when the Conover to Lenoir rate (see Findi.ng of 
Fact No. 5) was deleted. Apart from the Conover to Lenoir 
rate, the exhibits show that only five other rates have been 
used by the shippers in the past three years and that they 
resulted in a total of 14 carloads. The evidence at this 
point could support a finding that the rates in issue ar� 
obsolete and should be cancelled. (Indeed, the proposed 
Order of the Public Staff recognizes this possibility.) 

Based upon the evidence in this proceeding, including the 
.igorous opposition of the Protestants, the Hearing Examiner 
concludes that the cancellation of the 23 point-to-point 
furniture rates in controversy is not reasonable at this 
time. The protestant shippers have relied upon the 
existence of these rates in developing their distribution 
facilities and have demonstrated the possibility of future 
needs to warrant the retention of the 23 rates in question. 

The findings and conclusions herein are without prejudice 
to the carrier's right to apply later to the Commission for 
cancellation of the 23 rates, if it should appear that an 
increase in the use of the rates did not materialize. For 
the moment, however, the Examiner is persuaded by the Public 
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St{aff and the Protestants that the advantages which will 
accrue to the public and to the shippers by the retention of 
the 23 rates outweigh any possible detriment to the carrier. 

The Hearing Examiner finds and concludes that the 
Commission's Order of Suspension in this proceeding, dated 
January 18, 1980, should be vacated and set aside, and the 
proposed cancellation of the point-to-point rates as 
published in Supplement 71 to Tariff SFA 4972, be granted in 
part insofar as the carrier shall cancel all but the 23 
rates attached as Appendix A. 

IT IS, THEREFORE, ORDERED as follows: 

1. That 
proceeding, 
effectiveness 
aside. 

the Commission's Order of Suspension in this 
dated January 18, 1980, be, and upon the 

of this Order, the same is vacated and set 

2. That the tariff rate changes proposed in Supplement
71 to Tariff SFA 4972 be allowed to become effective, in 
part, upon five days' notice, except that the rates attached 
as Appendix A hereto shall be retained and remain in effect. 

3. That the Respondent be, and the same 
required to issue an appropriate new tariff 
cancelling Supplement 71 to Tariff SFA 4972 and 
on at least five days' notice the cancellation of 
rate items as permitted herein. 

hereby is, 
schedule 

publishing 
only the 

4. That upon publication of the tariff authorized in
Ordering Paragraph No. 3, this matter shall be discontinued 
and the docket closed. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 28th day of August 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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APPENDIX 

Item 

1075-G (To Hickory) 
" 

• 

. 

. . 

" • 

. . 

. • 

. 

. . 

1100-F (To: High Po int) 
. 

1150-F (To: Hudson) 
. . 

1200-F (To: Lenoir) 
. . 

**" . 

" . 

. . 

1275-F (To: North Hickory) 
. 

. . 

. 

1300-F (To: North Hickory) 

. 

. 

A 

From 

Conover 
Drexel 

6 39 

Lenoir 
Lincolnton 
Marion 
Morganton 
Newton 
Rutherfordton 
Salisbury 
Statesville 
Waynesville 

Asheboro 

Asheboro 

Bryson 
Conover 
Marion 
Morganton 

Bryson 
Conover 
Lincolnton 

Rutherfordton 
Salisbury 
Waynesville 

**This particular rate has been voluntarily retained by the 
Southern Railway Company. 
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DOCKET NO. R-66, SUB 97 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rail Common Carriers - Suspension and 
Investigation of Proposed Increases 
in Demurrage Charges Scheduled to 
Become Effective February 1, 1979 

FINAL ORDER ON 
EXCEPTIONS ALLOWING 
FULL INCREASE IN 
DEMURRAGE CHARGES 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on J�nuary 4, 1980, at 10:00 a.m. 

Commissioner Edward B. Hipp, Presiding; 
Commissioners Leigh H. Hammond, Sarah Lindsay 
Tate, John W. Winters, A. Hartwell Campbell, 
and Douglas P. Leary 

For the Respondents: 

Odes L. Stroupe, Jr., Joyner & Howison, 
Attorneys at Law, P.O. Box 109, Raleigh, North 
Carolina 27602 
For: North Carolina Railroads, Southern Railway 

Company, and Norfolk Southern Railway 
Company 

James L. Howe III, Southern Railway 
P.O. Box 1808, Washington, D.C. 20013 
For: North Carolina Railroads, Southern 

Company, and Norfolk Southern 
Company 

For the Public Staff: 

System, 

Railway 
Railway 

Theodore c. Brown, Jr., Staff Attorney, Public 
Staff - North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On January s, 1979, H.J. Positano, 
Alternate Agent, Traffic Executive Association Eastern 
Railroads, 2 Pennsylvania Plaza, New York, New York 10001, 
_or and on behalf of rail carriers operating in North 
Carolina, filed tariff schedules with the Commission 
proposing to increase intrastate demurrage charges from $10 
for each of the first two chargeable days, $20 for each of 
the next two chargeable days, and $30 for each day 
thereafter to $20 for each of the first four chargeable 
days, $30 for each of the next two chargeable days, and S60 
for each day thereafter. This tariff filing, designated as 
Freight Tariff 4-K, Supplement 32, was _cheduled to become 
effective on February 1, 1979. 
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On January 24, 1979, the Commission issued an Order of 
Suspension and Investigation and set the matter for hearing 
on April 25, 1979. Said hearing was subsequently 
rescheduled for August 7, 1979, at 9:30 a.m. and held on 
that date. Both the Respondent Railroads and the Public 
Staff were present and represented by counsel at said 
proceeding. On October 12, 1979, Hearing Examiner Robert P. 
Gruber entered a "Recommended Order Allowing Rate Increase" 
in this docket. As therein pertinent, the Respondents were 
permitted to increase intrastate demurrage charges to the 
following levels: $15 for each of the first two chargeable 
days; $20 for each of the next two chargeable days; $30 for 
each of the next two days; and $60 for each subsequent day. 

On October 29, 1979, the Respondent Railroads filed 
certain Exceptions to the Recommended Order, setting forth 
two Exceptions and the reasons and arguments in support 
thereof. On October 30, 1979, the Pubiic Staff filed four 
Exceptions to the Recommended Order and requested oral 
argument thereon before the full Commission. Oral argument 
on the parties' Exceptions was subsequently heard by the 
Commission on January 4, 1980, with both the Respondents and 
the Public Staff having been represented by counsel. 

Based upon a careful consideration of the entire record in 
this proceeding, including the testimony and exhibits 
presented at the hearing and the Exceptions to the 
Recommended Order filed herein by the parties and the oral 
argument heard thereon, the Commission is of the opinion, 
finds, and concludes that the Exceptions filed herein by the 
Respondents should be allowed; and that the Respondent 
Railroads have carried the burden of proof in this 
proceeding to show that the proposed increases in general 
uemurrage charges on intrastate rail shipments are just and 
reasonable. 

In deciding this case in favor of the Respondent 
Railroads, the Commission has been strongly influenced by 
evidence in the record which indicates that, pursuant to 
rules of the Interstate Commerce Commission, whenever there 
is a difference between intrastate and interstate demurrage 
charges, interstate demurrage debits and credits cannot be 
commingled with intrastate debits and credits under the 
Railroads' average agreement demurrage plan, but must be 
computed separately. In the opinion of the Commission, the 
ability for all shippers, both large and small, to be able 
to commingleinterstate and intrastate demurrage debits and 
credits outweighs the possible disadvantages which may occur 
as a result of allowing the Respondents to place into effect 
the full increase in demurrage charges herein under 
consideration. The Commission further notes that it is also 
of the opinion that requiring separation of interstate and 
intrastate demurrage transactions would undoubtedly result 
in additional clerical costs being borne by both the 
railroads and shippers who incur demurrage charges. 
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Furthermore, the Commission agrees with the contention 
made herein by the Respondent Railroads to the effect that 
the record in this case fails to support the conclusion 
reached by the Hearing Examiner that "certain small shippers 
may have difficulty filling cars within the alloted free 
time, and therefore, a 100 percent increase in the present 
charge of $10 for the first four days is unreasonable." In 
addition, the Commission notes that intrastate demurrage 
charges in North Carolina have not been increased since 
1971. 

For all of the reasons stated above, the Commission 
concludes that the Exceptions filed herein by the Respondent 
Railroads should be allowed, thereby serving to approve the 
full increase in intrastate demurrage charges as proposed in 
the tariff matter now under suspension in this proceeding. 
The Exceptions filed by the Public Staff are hereby denied. 
The Recommended Order dated October 12, 1979, to the extent 
not modified and reversed hereby, is otherwise affirmed. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Order of Suspension and Investigation in
this docket dated January 24, 1979, be, and the same is 
hereby, vacated and set aside for the purpose of allowing 
the tariff schedules designated Freight Tariff 4-K, 
Supplement 32 to become effective. 

2. That
on 10 days' 
all other 
regulations 
filing, and 

the publications authorized hereby may be made 
notice to the Commission and the public, but in 

respects shall comply with the rules and 
of the Commission governing the construction, 
posting of tariff schedules. 

3. That upon the publications hereby authorized having
been made, the investigation in this matter shall be 
oiscontinued and this proceeding shall be, and the same is 
hereby, discontinued. 

4. That the Exceptions to the Recommended Order filed
herein by the Respondent Railroads are hereby allowed. 

5. That the Exceptions to the Recommended Order filed
herein by the Public Staff are hereby overruled and denied. 

6. That the Recommended Order entered in this docket on
October 12, 1979, is, to the extent not modified and 
reversed by this drder, hereby affirmed. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 24th day of January 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Chairman Koger did not participate. 
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DOCKET NO. R-F.6, SUB 101 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 

Rail Common Carriers - Suspension and 
Investigation of Proposed Increases in 
Rates or Charg�s in Wood Chips and Proposed 
Increases in Special Detention Charges in 
Connection with Rates on Pulpwood, Sawdust, 
Wood Chips and Wood Shavings, Between 
Points in North Carolina, Scheduled to 
Become Effective May 7, 1979, August 1, 
August 8, and August 10, 1979 

RECOMMENDED 
ORDER 
ALLOWING 
INCREASES 
IN CHARGES 

HE.&.RD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on Tuesday, December 4, 1979, at 

10:00 a.m. 

Hearing Examiner Wilson B. Partin, Jr.

For the Respondents: 

W.T. Joyner, Jr., Joyner & Howison, P.O. 
Box 109, Raleigh, North Carolina 27602 
For: North Carolina Railroads, Southern 

Railway system 

James L. Howe, 111, Southern Railway Company, 

P.O. Box 1808, Washington, D.C. 20013 
For: North Carolina Railroads, Southern 

Railway System 

Phyllis A. Joyner, Seaboard Co ast Line 
Railroad Company, P.O. Box 27581, Richmond, 
Virginia 23261 
For: Family Lines Systems 

For the lntervenors: 

Stephen G. tcozey, Staff Attorney, Public 

Staff - North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

PARTIN, HEARING EXAMINER: This docket was instituted by 

various filings of the Southern Freight Tariff Bureau in 
Atlanta, Georgia, seeking proposed increases in detention 
charges relating to wood products. The proposed increased 
charges suspended and under investigation in this docket are 
from $10 for each of the first two chargeable days, $20 t'or 
each or· the next two chargeable days, and $30 for each day 
thereafter to $20 for each of the first four chargeable 
days, $30 for each of the next two chargeable days, and $60 
for each day thereafter. 
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A protest was received dated March 26, 1979, t'rom Federal 
Paper Board Company, Inc., requesting that the proposed 
increases be suspended and the matter set t'or investigation 
and nearing. By Order dated April 11, 1979, the Commission 
suspended the proposed rates t'or 270 days rr om their 
et't'ective date, instituted an investigation, ordered that a 
data request be complied with, scheduled t'iling dates ror 
testimony, and set a hearing date. 

Through a subsequent Order dated April 25, 1979, the 
Commission consolidated in this docket the question of the 
r easonableness of a related set of proposed t ariff 
schedules, which had also been protested. These schedules 
were filed on April 3, 1979, with an effective date or 
May 7, 1979, and were designated as "Wood Tariff' SFA 4496, 
Supplement 119-A, Items 5335-F and 5570-E, thereto, in 
full." The increases covered wood chips in shipper 
furnished cars, and special detention charges on pulpwood, 
sawdust, wood chips, and wood shavings in North Carolina 
intrastate traffic. Protests were received from Federal 
Paper Board Company, Southeastern Lumber Manufacturers 
Association, and the Georgia Pacific Corporation. These 
schedules were likewise suspended and the respondents were 
ordered to comply with a Public Staff data request. 

On Hay 11, 1979, the rail carriers moved to cancel the 
proceedings by withdrawing the publication of all the tariff 
schedules with the exception of those relating to special 
detention charges on pulp wood, sawdust, wood chips, and 
wood shavings, and requesting consolidation of the remaining 
topic with another related docket, Docket No. R-66, Sub 97. 

The Public Staff - North Carolina Utilities 
gave Notice of Intervention and concurred in 
motion on May 16, 1979. 

Commission 
the above 

The Commission received another set of related proposals, 
the tariff schedules designated as "Items 169.60-F, 170-E 
and 171 of Supplement 130 to Wood Tariff SFA 4496," and 
"Items 530-D and 535-D of Supplement 35 to SFA Tariff 
3629-G ." By an Order dated August 1, 1979, the Commission 
consolidated them for hearing in this docket and ordered 
compliance with another Public Starr data request. On 
August 16, 1979, the carriers filed a response to the Public 
Staft''s data request objecting to the material requested and 
moving to extend the time for filing testimony and to extend 
the hearing date. On the 30th of August, the Public Starr 
filed a reply to the carriers' latest filing concurring in 
the delays requested and setting fo rth the di sputed 
discovery issues t'or the Commission to determine. The 
Commission on September 14, 1979, issued an Order continuing 
the hearing and establishing a schedule t'or complying with 
discovery and filing testimony. 

The matter came for hearing at the time and place finally 
scheduled. Al l parties were represented by counsel. 
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Hr. Jones or the Southeastern Demurrage and Storage 
Bureau listed the tarirr publications involved, insot'ar as 
the increase in special detention charges, as t'ollows: 

Items 530-D and 535-D in Supplement 35 to Freight Tarirr 

SFA 3629- G, North Carolina Intrastate Hile age 
Commodity Tarirr issued July 27, 1979 

Item 5570-E in supplement 119-A to SP'A Freight Tarit't' 

4496, Wood Tarit't' issued April 3, 1979 

Items 169,60-F, 170-E and 171 in Supplement 130 to SFA 
4496, Wood Tarit't' issued June 26, 1979 

Items 57881-G in Supplement 113 to SFA Freight TarHt' 
2011-P, Cla ssit'ic ations Exceptions and General 

Commodity Tarit't', issued July 6, 1979, 

The only commodities involv ed in the 
public ations are pulpwood, sawdust, 
shavings, lumber, and related articles. 

t'o regoing tarit't' 
wood chips, wood 

Hr. Jones also testified that the purpose or the proposed 
increase in detention charges is to improve car utilization 
and thereby increase car supply which in turn would help 
alleviate the acute car shortage. He stated that revenue 
increases are not sought or desired by the railroads and 
that it' the increases are allowed, the charges will then be 
the same as those that now apply and have applied since 
February 1, 1979, on interstate special detention charges 
and regular demurrage and as proposed on regular North 
Carolina intrastate demurrage charges in Docket No. R-66, 
Sub 97. 

Mr. Jones rurther testified that the proposed level or 
special detention charges has been in et't'ect on interstate 
detention since February 1, 1979, Previous to February 1, 
1 9 7 9 , ICC Se r vice Ord e r 1 3 1 5· was a p p 11 c able to b o th 
interstate and intrastate special detention including North 
Carolina. As- pointed out by Mr. Jones, the Service Order 
1315 charges, while not identical to those proposed here, 
are comparable thereto. In ract, it was Hr, Jones' 
t estimony that the service order provi sions were more 
restrictive than the proposed charges. 

In this regard, Mr, Jones stated that the service order 
charges were $10 t'or each or the t'irst two chargeable days, 
$20 t'or each ot' the next two days, $30 t'or each of the next 
two days, and $50 for each day thereafter. This compares 
with the proposed $20 per day for the first rour days, $30 
per day t'or the next two days, and $60 per day t'or each day 
thereafter. However, Hr. Jones pointed out that under the 
service order, two credits were required to oft'set one debit 
under the average demurrage agreement, Under the present 
proposal, credits offset debits on a one-t'or-one basis, 
Another facet of the proposal which Mr. Jones indicated made 
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it less restrictive than the service order was that under 
the service order Saturdays, Sundays, and holidays were 

chargeable days immediately after expiration of free time. 
The present proposal would not make Saturdays, Sundays, or 
holidays chargeable days until after at least one chargeable 
day had occurred, 

Mr. Jones presented exhibits demonstrating that with 
respect to most shippers the railroads' proposal would 
represent a decrease in special detention over Service Order 
1315 levels notwithstanding the fact that the proposed 
charges at some levels or detention are actually higher than 
those under the service order. 

Mr. Jones expressed the opinion that the proposed 
increased charges would be successful in providing an 
incentive to shippers and receivers to release cars 
quicker. This opinion was based on the comparison of the 
�orth Carol ina interstate and intrastate dentention 
experience on the two principal North Carolina railroads for 
the months of August 1978 and August 1979, The study showed 
that shipper performance on North Carolina intrastate 
shipments was worse in August 1979 compared to August 1978. 
The higher Service Order 1315 charges were in effect in 1978 
and the lower current charges were in effect in August 1979, 
The study showed that shipper performance in August 1979 was 

better on North Carolina interstate traffic than on North 
Carolina intrastate when the interstate charges were at the 
higher level sought here. 

Mr. Jones expressed the opinion that the month of August 
1979 is comparable to detention experienced on the involved 
commodities for other preceding months in 1979, except 
January when the Service Order 1315 charges were in effect. 
This is because, barring abnormal circumstances, such as 

unusually severe weather, the traffic moves pretty much the 
same from month to month. 

Finally, Mr. Jones explained in some detail the various 
ways in which a shipper or receiver can minimize the accrual 
of detention charges. Chief among these ways is by 
carefully monitoring the ordering of empty cars for loading. 
Mr. Jones pointed out that, for example, a shipper can 
cancel car orders prior to the date ordered for loading if 
loading schedules fall behind or if the railroad places more 
cars than ordered for daily placing. 

Edward J. Hartin of Southern Railway testified that his 
railroad was experiencing a car shortage. He presented an 
exhibit showing his company's record of inability to fill 
cars ordered during weekly periods in the months or January 
through March 1979. This car shortage existed, Mr. Martin 
testified, even though Southern has increased its overall 
car fleet during the past eight years. During that period, 
for example, Mr. Hartin stated that boxcar ownership has 
increased almost 15 percent with carrying capacity 
increasing over 27 percent. Covered hopper car ownership 
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has increased almost 18 percent with an increase in carrying 
capacity of over 19 percent during the s�me period, 

Mr. Martin noted that Southern has an order ror 1980 or 
800 pulpwood cars and 300 wood chip cars. He pointed out 
that in 1973 pulpwood cars cost $13,500 and wood chip cars 
cost $23,883, In 1980 these same cars will cost $34,000 and 
$56,000 respectively increases of 152 percent and 134 
percent. 

Mr. Martin introduced exhibits showing Southern Railway's 
traffic by commodity group intrastate and interstate North 
Carolina, pointing out that 112 percent or Southern's 
pulpwood and wood cllip traffic moved under incentive rates 
in 1978 and were subject to special detention charges. He 
observed that there is no difference in loading or unloading 
a car whether it has moved or will move interstate or 
intrastate. He also observed that an inbound interstate car 
can quickly become an outbound intrastate car or vice versa, 
so that detention of the car could affect both interstate 
and intrastae utilization of the car, 

In order to demonst rate the better car utilization 
resulting from the savings in car days produced by an 
earlier release or loaded or empty cars by shippers, Mr. 
Hartin calculated the additional car days which would be 
produced if the shippers improved their North Carolina 
intrastate detention to equal the August 1978 detention 
level. This calculation showed that a considerable number 
of car days would be saved it' the shipper improved their 
detention practices. 

R .w. Parsons, Assistant Manager-Commerce ot' the Family 
Li nes System (which includes the Seaboard Coast Line 
Railr oad Co mpany), testified that his company, like 
Southern, is engaged in buying many new pulpwood and wood 
chip cars at greatly increased costs. His opinion is that 
measures such a� the increase in demurrage in Docket No. R-
66, Sub 97, and increased detention charges proposed here 
will help improve car utilization by providing an incentive 
to the shipping public on promptly released cars. Mr. 
Parsons also introduced an exhibit showing separately the 
North Carolina interstate and intrastate traffic or his 
railroad by commodity groups. 

c.w. Hart, Superintendent-Agencies ot' Southern Railway, 
testit'ied that, based on his experience and his personal 
observations, he could see no reason why a carload ot' any 
commodity could not be physically loaded or unloaded within 
211 hours and, based on that same knowledge, he could see no 
reason why an intrastate car cannot be loaded in exactly the 
same time as an interstate car or the same commodity. Mr. 
Hart t'urther testified that he recently observed the loading 
of wood chips from storage on concrete pads in North Caolina 
as well as in other states. 
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Francis Spuhler, Senior Cost Analyst of the Southern 
Freight Association, testified on behalf of applicants as to 
the need for better car utilization by the railroads. In 
his opinion, the North Carolina railroads' low level of 
earnings, increasingly higher interest rates, increased cost 
of freight cars and other factors make it mandatory that ' 
these railro.ads maximize the utilization of their freight 
car fleet. Furthermore, Mr. Spuhler observed that maximum 
efficiency in car utilization is economically beneficial not 
only to the railroads, but to the shippers as well, since 
shippers must ultimately provide the funds to buy the cars 
that carry their freight. 

Mr. Spuhler pointed to the acquisition of 19,065 
increasingly expensive freight cars by the principal North 
Carolina railroads between 1972 and 1978 as proof of these 
railroads' efforts to improve car supply. Mr. Spuhler 
further testified that the net investment in freight cars 
for the principal North Carolina railroads as a proportion 
of their total investment base used in the normal 
development of the industry's rate of return has increased 
f rom 1972 through 1978. This led Mr . Spuhle r to the 
conclusion that these railroads presently have a larger 
portion of their total investment base related to freight 
cars than was the case only seven years ago. Mr. Spuhler 
expressed the opinion that the railroads must use this 
equipment, which is designed to move the nation's freight, 
for the purposes intended and not allow this expensive 
equipment to become unduly immobile, 

Mr. Spuhler pointed to various indicia of productivity 
gains established by the North Carolina railroads over the 
recent years and provided an estimate of line haul 
transportation revenue loss per day caused by the undue 
detention of cars by shippers. 

Finally, Mr. Spuhler spelled out the per diem rates 
applicable to the cars in Mr. Jones' detention study which 
can be equated to car ownership costs. 

J.A. Brough, a public witness representing Ge orgia 
Pacific Co rporation, testified in op position to the 
proposal. He stated that his primary interest is in 
recovering better car supply from the railroads. He further 
testified as to the instances of poor railroad service 
received by his company's facilities in North Carolina and 
to the necessity of his company's purchase of railroad cars 
to help alleviate the car supply situation. 

Based on the testimony and the exhibits presented at the 
hearing, and the entire record in t his docket, the 
Commission makes the following 
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FINDINGS OF FACT 

1. The rail common carriers participating in the tariff
schedules under suspension in this proceeding are subject to 
regulation by this Commission and are properly before the 
Commission with respect to the charges contained in said 
publications. 

2. It is the duty of this Commission to make rules and
fix, establish, or allow rates governing detention, 
demurrage, and storage charges by common carriers. 

3, One of the principal purposes of demurrage and 
detention charges is to provide incentive to shippers and 
receivers for quicker release of freight cars. 

4. There continues to be a chronic shortage of freight 
cars, including pulpwood and wood chip cars, despite the 
railroads' efforts to reduce the shortage through 
acquisition of new equipment. 

5. The
increased 
intrastate 
1971 level. 

the railroads has 
and North Carolina 

are presently at the 

cost of freight cars to 
considerably since 1971 
special detention charges 

6. The present levels of special detention charges are
not adequate to provide the necessary incentive to rail 
shippers and receivers of pulpwood, wood chips, and wood 
products to release cars before the expiration of free time 
allowed for loading or unloading cars or to release those 
cars quicker once chargeable days have begun to accrue. 

7. The proposed charges are likely to provide a :i

incentive to shippers and receivers of pulpwood, wood chips, 
and wood products to load and unload freight cars quicker 
and they are likely to respond to that incentive by a 
quicker release. 

B. The quicker release of freight cars by shippers and
receivers of pulpwood, wood chips, and wood products will 
produce additional productive car days for the benefit of 
all shippers and receivers of these commodities, North 
Carolina intrastate and interstate alike. 

CONCLUSIONS 

1. North Carolina o.s. 62-207 fixes a duty upon this
Commission to make rules and fix or allow demurrage and 
storage charges by common carriers. The Commission 
concludes that this includes the fixing of special detention 
charges. In carrying out this statutory duty the Commission 
is under the obligation to determine whether charges such as 
proposed here are reasonably consistent with the purpose of 
detention or demurrage charges to obtain more prompt release 
of freight cars. In this determination, the Commission must 

weigh the possible benefits of better freight car 
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availaoi�ity to the shipping public as a whole 
possible hardships to individual members or the 
public who may have to incur increased charges. 

against 
shipping 

2. The Examiner concludes that respondents have shown
that there is a reasonable probability that the proposed 
charges will have the desired errect or releasing cars ror 
productive rail service sooner, which will benefit the 
shipping public as a whole through improved freight car 
availability. There is nothing presented in this record 
which would rebut the prima ill!.!. showing by the 
respondents on this issue. 

3. The Examiner concludes that the level or the
proposed charges are reasonable when it is considered that 
the present charges are at the 1971 level and therefore 
reflect none or the inflation experienced by the railroads 
since 1971, during which period or time prices the railroads 
pay for new freight car equipment has more than doubled. 

4. The Examiner conclud·es that the benefits resulting
to the shipping public as a whole from the proposed increase 
in detention charges outweigh the possible hardships to 
individual ship pers who may incur increased detention 
charges. 

5. The Examiner take s official notice or the
Commission's January 24, 1980, decision in Docket No. R-66, 
Sub 97, in which increases in regular demur rage charges 
identical to those proposed here were approved by the 
Commission. The Examiner is or the opinion, and so 
concludes, that the same or similar considerations apply to 
the shipment or pulpwood, wood chips, and wood products on 
which special detention charges apply as to shipments of 
other commodities on which general demurrage applies. 

6. 

common 
burden 
special 

The Hearing Examiner further concludes that the rail 
carriers, respondents herein, have carried their 
or proof showing that the proposed increases in 
detention charges are just and reasonable. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the orders or suspension in this docket be and
the same are hereby vacated and set aside ror the purposes 
or allowing the tarirr schedules to become errective. 

2. That publications authorized hereby may be made on
ten (10) days' notice to the Commission and the public, but 
in all other respects, shall comply with the rules and 
regulations or the Commii,sion governing construction, 
filing, and posting or tarirr schedules. 
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3. That upon publication hereby authorized having been 

made, the investigation in this matter be discontinued and 
this proceeding and the same is hereby discontinued. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 16th day of April 1980. 

(SEAL) 
NORTH CAROLIN A UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. R-66, SUB 102 

B EFORE THE NORTH CARO LINA UTILITIES COMMISSION 

In the Hatter of 
Rail Common Carriers - Suspension and 
Investigation of Proposed Increase in 
Rates and Charges X-357 -A - Subsequent 
Changes in Rates and Charges 

ORDER ON 
RECONSI DERATION 

HEARD IN: 

BEFORE: 

APP EARANCES: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on October 19, 1979, at 10:00 a.m. 

Commis::ioner Edward B. Hipp, Presiding; and 
Commissioners Leig h  H. Hamm ond, Joh n W. 
Winters, and A. Hartwell Campbell 

For the Applicant: 

James L. Howe III, Southern Railway Company, 
P.O. Box 1808, Washington, D.C. 20013 
For: Southern Railway System Lines in North 

Carolina and North Carolina railroads 
in general. 

Albert B. Russ, Jr., 
Railroad Company, 3600 
Richmond, Virginia 23261 

For the Public Staff: 

Seaboard Coast Line 
West Broad Street, 

Theodore C. Brown ,  Jr., Staff Attorn ey, 
Public Staff North Carolina Utilities 
Commission, P. O. Box 991, Ral eigh, North 
Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On September 17, 1979, the Public 
Staff - North Carolina Utilities Commission, pursuant to 
G.S. 62-90, filed Exceptions to the Commission O rder in this 
docket entitled "Order Allowing Rate Increase" and issued on 
August 17, 1979. The Public Staff also gave Notice of 
Appeal to the Court of Appeals and moved for reconsideration 
and further hearing under G.s. 62-80 and G.S. 62-90(c) 
before the full Commission. 

On September 25, 1979, the Commission issued its Order 
setting the matter for further hearing and reconsideration 
before the full Commission. 

The matter came on 
October 19, 1979. 
represented by counsel. 

for 
The 

oral argument 
parties we re 

as schedueld on 
pre sen ted and 
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The Commission has carerully considered the exceptions, 
the argument or the parties thereon, and the en tire recor d 
in this pr oceeding. The Commission is or the opinion that 
the Exceptions or the Public Starr should be overr uled and 
denied and that the Or der or August 17, 1979, should be 
rearri rmed. 

It appear s rrom the Exceptions and the oral argument that 
the thrust or the Public Starr•s con ten tions was the 
variations in the increases on the various commodities and 
the railure or the railroads to orrer evidence in suppor t  or 
these var ying increases am ong the comm odities. The 
Commission Or der or August 17, 1979, round and conclu ded 
that the railroads carr ied the statutory bur den or pr oor to 
show that their presen t rates and char ges on intrastate 
operations were not surricient to permit them to continue to 
orrer adequate and erricient transpor tation service under 
these rates. The Or der also concluded that the railroads 
showed the need ror the a dditional reven ues that the 
approved increases would pr oduce and that the increases were 
no t excessive. Upon consideration or the entire recor d in 
this docket, the Commission rearri rms these t'indings and 
conclusions and is or the opinion that the evi dence suppor ts 
these rindings. 

With respect to the varying increases on the dirrerent 
commodities: the Commission rearrirms its rindings in the 
August 17, 1979, Or der that the increases appr oved therein 
are just and reasonable. An examination or the recor d 
reveals that the railroad witnesses on cross-examination 
gave reasons ror the variations in the increases among the 
commodities involved in this proceeding. The Commission is 
or the opinion, and so concludes, that the evidence is 
surt'icien t in this pr oceeding to suppor t a rinding that the 
varying increases appr oved were just and reasonable and were 
no t discr iminatory under G.S. 62-140 . 

IT IS, THEREFORE, ORDERED as rollows: 

1. That all or the Exceptions or the Public Starr t'iled
September 17, 1979, be, and the same are hereby, overr uled 
and denied. 

2. That the Or der or August 17, 1979, in this docket,
be, and the same is hereby, rearrirmed. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 14th day or January 1980. 

(SEAL) 
N ORTH CA ROLI NA UT ILITIES C OMMISSION 
Sandra J. Webster, Chier Clerk 
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DOC�l!!T NO. R-66, SUB 108 

BEFORE THI!! NORTH C ARCLINA UTILITIES CO�lISSIOI 

In the �atter of 
Rail Common Carriers - Filing 
Proposing Increased Rates 
Schedu led to Become Effective 
!loveaber 3, 1979 

) 
) ORDER GRANTING 
) !:lA TE IlfCRUS? 
) 

HEARI: Iii: 

BEFORE: 

APP EARANCES: 

Co■■ission Hearing Rooa, Dobbs Build ing, 430 
North Salisbury Street, Raleigh, Korth Carolina 
2 7 602 on !lay 20., 1980 , at 10:00 a. m. 

co■■issioner Edvard B. Hipp, Presiding: and 
Co■■issioners John i. Winters and Douglas P. 
Leary 

For the R espcndents: 

Odes L. Stroupe, Jr., Hunton & Villia■s, P. c. 
Box 109, Raleigh, Jort h Carolina 27602 
For: The North Carolina Railroads in general, 

and Southern Railva y Company and !lorfollt 
Southern Railway Company in particular 

Ja■es L. Bowe, III, Southern Railway Coapany, 
P .O. Box 1 808, Washington, D.c. 200 13 
For: The !forth Carolina Railroads in general, 

and Southern Rai lvay Company and N orfolk 
southern Railway Company in particular 

Albert B .  Russ, Jr., Seaboard Coast Line 
Railroad Company, 3600 Vest Broad Street ., 

R ichmond, Virginia 232 61 
l"or: The !lort h Carolina Railroads in general, 

and Seaboard Coast Line R ailway Coapany in 
particular 

For the Intervenors: 

Theodore c. Brown, Jr. ,  Staff Attorney - Public 
Staff, North Carolina Utilities Com■ission, 
P .O. Box 991, Rale igh, Korth Carolina 27602 
Por: The Usin g  and consuming Publi c 

ET TBE COl!l!ISSIO!I: This docket was instituted by the 
filing by Southern Freight Tariff Bureau, 151 Ellis Street, 
IE, Atlanta, Georgia, of tariff schedule s with this 
Coa■ission on Septeaber 18, 1979, proposing to increase 
tran�portation rates on un■anu factured tob acco between 
poi::ts in North carclina designated as follows: 

southern l"reight Tariff Bureau, Onmanufactured Tobacco 
Tariff, ICC SFA 4968, Supplement 146 thereto, in full tc 
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the extent the Borth Carolina intrastate traffic 1s 
involved. 

Said filing proposed an increase in the current rates on 
un.11anufactured tobacco in North Carolina intras tate traffic 
by approxi■ately 101. 

ey order dated Oece■ber 21, 1979 • the co■.11ission suspended 
the �roposed rates .for a period of 270 days fro• their 
effective date, instituted an invest igation, scheduled 
filing dates for testimony and set the hearing for !!ay 1, 
1980, at 10:00 a • .11. Thereafter , the Public Staff intervened 
in this �roceeding on behalf of the Osing and Consu■ing 
Public. 

on !arch 17, 1980, the Rail common carriers operating in 
Rorth Carolina, by and through their counsel of record, 
filed a !!otion in this Docket and Docket No. R-66, Sub 110 
(involv ing rates on grain)• asking among other things, that 
said two cases be heard the same day and evidence be filed 
the same day. This Commission, by Order dat ed !!arch 20, 

1980, set the time to file testimony in both proceedings on 
�pril 1E, 1980, and scheduled the hearings in R-66, Subs 108 
and 110, for the sa■e day. On April 18, 1980, the Borth 
Carolina Rail co■■on carriers filed the prepared testiaony 
of Patrick J. Glennon, Francis e. Spuhler, and Ployd ?. 
!cCla■rock. On !!ay 9, 1980, the Public Staff of the Rorth
Carolina Utilities Coaaission filed the prepared testiaony
of Ja■es c. Turner.

u the outset of the bearing, the North Carolina Rail 
Coa■on Carriers moved th at Docket Ho. R-66, Subs 108 and 
110, be combined for hearing purposes, and with no otjecticn 
from the Public Staff, it vas so ordered. 

Patr ick J. Glennon, commerce Officer, Southern Railway 
System, Washington, t. c., testified that this filing arose 
as a result of E■ergeocy Proceeding 221l, dated Dece■ber 16, 
1977, proposing an increase fro■, to and within Southern 
Railway territory. Th e publication vas ■ade in Tariff ICC 
SPA 270-K, Sup. 122, effect ive !!arch 21l, 1978. !Sr. Glennon 
further indicated that the North Carolina Utilities 
co■■is sion subsequently rejected the increase for Rortb 
Carolina intrastate traffic, and that thereafter publicaticn 
was once again ■ade in Tariff S upple■ent 11l6, dated 
Se pte■ber 28, 1979, seeking this increase effective llove■ber 
3, 1979. l!r. Glen·non further indicated that this tariff 
si■ply seeks to recover a portion of the previous e xceptions 
■a de on leaf tobacco under Ex Parte 305-A ana Ex Pa rte 330, 
but that subsequent increased operating costs, car 
acquis ition costs, labor costs, etc., necessitated this 
effort to bring the llorth Carolina rates on t:>bacco up to a 
level which vould appro ximate vhat they vould have �een had 
no uceptions or hold-dovns been ■ade in Ex Parte 3CS-l and 
330.
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!Ir. Glennon vent on to indicate that in 1979 Soathern 
Railway handled 186 tobacco 110ve■ents producing $�0,711 in 
system revenue and that pursuant to his request, he had 
furnished irovements to !Ir. Spuhler represen ting s1,; of 
Southern Railvay•s North Carolina traffic in this comm odity 
vi th a request that �- Spuhler cost said 11ove■ents. Be 
further stated that it should be noted that Southern 
Railvay•s largest movement is fro■ Fairmont to Brook C:>ve 
vhich movement represents approximately 3� of Southern•s 
total tobacco traffic in North Carolina aad the ratio of 
that particular ■ovement•s revenue to variable cost s based 
on tbe present revenue levels is 901, and only 75i vhen 
fully allocated. Be further stated that vith the proposed 
increase included, the ratios increase to 1071 and 82%, 
respectively, for that movement. !r. Glennon indicated that 
if the proposed increased rates become effective, 
approxi■ately $10,504 of additional revenue to Southern 
Railway System vill te produced. 

Finally, �r. Glennon indicated that the intrastate rail 
tobacco shipping market had been declining over the years 
and that nov it accounts for only 8% of Southern•s total 
tobacco traffic, and that in his opinion, the reason for 
this decline of freight vas the fact that 11ost of the hauls 
vere short and the ■otor carriers were better able to handle 
these short hauls. 

Floyd E. 11cc la■roclt, Assista nt 11anager-com■erce, The 
Pa■ily Lines Syste■, corroborated llr. Glennon•s testimony 
and indicated th at in this proceeding, the railroads vere 
trying to improve their revenues and match the increases 
that were applicable to interstate traffic effective !larch 
24, 1978. Finally, !r. !!cClararoclt indicated that the 
proposed rates vould result in additional revenues of 
apprcximately S1, 500 annually to The Pamily Lin es System. 

Francis II. Spuhler, Seni:>r Cost �nalyst, Research 
Defart■ent, southern freight Association, testified on 
behalf of the North Carolina Rail co1111on Carriers that be 
had developed variable and fnlly allocated costs for 
movements on onmanufactured tobacco within North car:>lin a, 
and that based on the r epresentative movements the ratios of 
revenue to variable costs at present revenue levels ranged 
fro■ 621 to 137t, resulting in a weighted avera ge of 1121. 
He further indicated that the ratio m ust be above 1001 
before any contribution is made to f ix ed rail costs, and 
therefore, this range is very low. He stated that if the 
propcsed increases are aFpro,ed, the range of ratios of 
re,enue to variable costs would be from 701 to 149':I:' vith a 
weighted average of 1231. er. Spuhler says that the ratios 
of present revenue to fully allocated costs range fro• 481 
to 1CSJ, and that if the pr:>posed rate increases are 
approved, this range vould be only 53� to 11QJ. Be 
indicated that in his opinion, the pr�posed increase results 
in a revenue-cost ratio vhich is vell v ithin reason. !Ir. 
Spuhler stated that in doing his revenue to cost study, he 
used representative aovements, reflecting actual route 
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mileage, lading weights and type of equipment being used in 
the service, and that by using !!ail For• 1' Cost For•ul a, 
specific service f actors, by route, vere applied to the unit 
costs of each railraod participating in the ■ove•ent.

Finally, !Ir. Spuhler st ated that in his opinion, the 
present revenues of this com•odity vere not sufficiently 
above the variable costs of service for a given operation tc 
contribute its fair share of nonvariable or constant costs, 
and thus causes the burden of these constant costs to fall 
upon other traffic. 

James c. T urner, Transportation Supervisor, Accounting 
Division, Public Staff, North Carolina Utilities Commission, 
testified that at the ti•e of the filing of the proposed 
tariff, the Public Staff objected to this increase proposal 
by virtue of the fact t.he:r had no data shoving the amount of 
traffic and revenues, and that they vere not aware of the 
compensativeness of the present unmanufactured tobacco rates 
being applied to the tr affic involved. He further indicated 
th at after the carriers filed testi10ny and exhibits in this 
proceeding on 1'pril 18, 198 0, the Public staff then became 
aware that the total additional revenues to be realized fro• 
th is change vould tctal about S12,000 for Southern R&ilvay 
System and The Family �ines system, and the proposed rate 
change would result in ratios of revenues to fully allocated 
costs ranging fro■ 531 to 1141 vhich the Public Staff was 
not llilling to say vas unreasonable. 

Finally, !Ir. Turner indicated t hat it vas the Public 
Staff's position that the evidence submitted by the 
railroads substantiated the increase sought in this 
proceeding. 

Based on the testimony and 
hearing, and the entire record 
Co■mission 11ak es the following 

exhibits presented at the 
in this Docket, the 

P' I!IDI NGS OP' P 1'CT 

1. The Rail Co non carriers participating in the tariff
schedule under suspension in this proceeding are subject tc 
regulation by this Com■ission vith respect to the charges 
contained in said publications. 

2. This 
the rates 
Carolina. 

proceed ing involves a proposed 101 increase in 
on unmanufactured tobacco ship■ents in North 

3. The revenues from unmanufactured tobacco moving in
intrastate commerce in North Carolina represent a very, very 
saall portion of North Carolina Rail common carriers• 
revenue and total traffic. 

4. The Respondents• evidence, based on the 
reprEsentative move■ents of this traffic, intrastate in 
lorth Carolina, indicates that the ratio of present revenues 
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to present variable costs range from 62% to 137%, while the 
ratio of present revenue to fully allocated costs ranges 
from 48% to 105%. Respondents' evidence further indicates 
that under the proposed rates, revenue to variable cost 
ratios would range from 70% to 149%, while under the same 
proposed rates, the revenue to fully allocated costs ratio 
would range from 53% to 114%. 

5. Respondent railroads have satisfied the statutory 
burden of proof in this proceeding to show that the proposed 
tariff schedule is just and reasonable, and that there is a 
need by the Respondents for the increase proposed in the 
tariff schedule. 

CONCLUSIONS 

The Commission finds and concludes that the tariff 
schedule increase proposed herein by the Respondents on 
unmanufactured tobacco is just and reasonable and that there 
is a need by the Respondents for the increase proposed in 
such tariff schedule. In so deciding the Commission notes, 
among other things, the following: The North Carolina 
shipments of unmanufactured tobacco by the Respondents 
represent a very, very small portion of the North Carolina 
intrastate total revenues and total traffic. It is further 
.. oted that the present revenue to cost ratios for the 
representative shipments involved in this tariff indicate 
that a reasonable contribution to fully allocated costs is 
not being made. Also, with regard to the revenue to costs 
ratios under the proposed tariff, this Commission concludes 
that the range of such is not unreasonable and neither is 
the contribution said rate makes to fully allocated costs. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Order of Suspension in this Docket dated 

December 21, 1979, be, and the same is hereby, vacated and 
set aside for the purposes of allowing the tariff schedule 
to become effective. 

2. That the publication authorized hereby may be made on
five (5) days' notice to the Commission and to the public, 
but in all other respects, shall comply with the Rules and 
Regulations of the Commission governing construction, 
filing, and posting of tariff schedules. 

3. That upon publication 
been made, the investigation in 
and this proceeding be, 
discontinued. 

hereby authorized and having 
this matter be discontinued 
and the same is hereby, 

ISSUED BY ORDER OF THE COMMISSION. 

This the 25th day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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,ocKET NO. R-66, SUB 108 

BEFORE THE �ORTH CARO LINA UTILITIES COMMISSION 

In the Matter of 
?.ail Common Ca�riers - Filing 
Proposing Increased Rates Scheduled 
to Become Effective November 3, 19 79 

AME!lDED O RDER 

659 

SY THE COMMISSION: On July 25, 1980, the Commission 
issued an "Or der Granting Rate Incre a se" which a pproved a 
proposed tariff increase for shipments of unmanuf actured 
to bacco, and authorized publication of the a pproved tariff 
on five (5) days· notice. Upon !leing advised that the 270 -
day suspens!.on period allowed by G.S. 62-134 expi res on 
July 30, 1980, and that due to a del ay in receipt of the 
Commission Or der, the Southern F reight Tariff Bureau- will 
not pu,lish the t ariff until July 30, 1980, the Commission 
conclu des that the O rde� shoul·d be amen ded to allow 
pu,lication on one day's notice so that the effective period 
of suspen sion will not exceed 270 days. 

IT IS, THEREFORE, ORDER'.::D that the "Order Gra nting Rate 
Incre ase" be, and hereby is, amen ded to allow publication on 
one (1) day's notice. 

ISSUED BY ORDER OF TSE co�:MISSION. 
This the 29th day of July 1980. 

(SEAL ) 
NORTH CAROLINA UTILITIES COM�ISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. R-66, SUB 109 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rail Common Carriers - Suspension and 
Investigation of Proposed Increase in 
Rates and Charges (S-368-A), Scheduled 
to Become Effective December 18, 1979 

ORDER ALLOWING 
RATE INCREASE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, 
North Salisbury Street, 
Carolina, on Tuesday, 
10:00 a.m. 

Dobbs Building, 430 
Raleigh, North 

April 1, 1980, at 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners John w. Winters and Douglas P. 
Leary 

For the Respondents: 

Odes L. Stroupe, Jr., Hunton & Williams, P.O. 
Box 109, Raleigh, North Carolina 27602 
For: North Carolina Railroads, Southern Railway 

Company, and Norfolk Southern Railway 
Company 

James L. Howe III, Southern Railway 
P.O. Box 1808, Washington, D.C. 20013 
For: North Carolina Railroads, Southern 

Company, and Norfolk Southern 
Company 

System, 

Railway 
Railway 

Albert B. Russ, Jr., 
Railroad Company, P.O. 
Virginia 23261 

Seaboard Coast Lines 
Box 27581, Richmond, 

For the Public Staff: 

Theodore 
Carolina 
Raleigh, 
For: The 

c. Brown, Jr., Staff Attorney,
Utilities Commission, P.O. Box 
North Carolina 27602 
Using and Consuming Public 

North 
991, 

BY THE COMMISSION: This matter arose upon the filing with 
this Commission by Southern Freight Tariff Bureau (SFTB), 
151 Ellis Street, N.E., Atlanta, Georgia 30303, on November 
26, 1979, for and on behalf of Rail Carriers in North 
Carolina, Application S-457 seeking permission to publish 
Supplement s-9 to Tariff of Increased Rates and filing a 
Tariff Schedule proposing a general increase varying by 
commodities but predominating with an increase of 6.41 in 
rates and charges applicable on North Carolina intrastate 
rail shipments scheduled to become effective on North 
Carolina intrastate traffic on December 18, 1979, and 
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further incorporating into said Tariff Schedule Borth 
Carolina intrastate fuel surcharges of t. 21, 1 .lil, and 2.11. 
Said 'l'ar iff •as designated as follows :  

Southern Freight TariU Bureau Tariff of Increased Ra tes 
and Charges I-368-1, Suppleaent lo. s-9, thereto in full. 

The Coaaission, being of the opinion that this was a 
matter affecting the public interest, concluded tilat tu 
lpplication to grant publication of the suppleaent should be 
allowed and bf Order dated Dece■ber 17, 1979, suspended the 
proposed increased rates, declared Uis aatter to be a 
general ra te case under G.S. 62-137, ordered that an
inYestigation be conduct ed into and concerning the 
law fulness of the tariff schedule suspended, and set this 
aatter for hearinq in the Bearing Boo■ of the Coa■ission, 
Dobbs Building, li30 lorth Sali sbur:r Street, Raleigh, lorth 
Carolina, on !lay 15, 1980, at 10:00 a.a. 

On loYe■ber 26, 1979, the raii carrie rs prefiled the 
testiaonr of fi•e wi tnesses. lotice of Intenention •as 
filed in this Docket by the Public Staff on February 13, 
1980. On !larch 21, 1980, the Public Staff prefiled the 
testiaon y of one witness and filed !lotions to co■pel 
Production of Data, for Exte nsion of Tiae to File Testiaony 
and a Continuance of the Bearing, or as an alternati'fe to 
disaiss the application. on sarch 27, 1980, Southern 
aaiiway and lorfolk Southern Railwa:r filed a reply to that 
aotion. 

on !area 31, 1980, the co••·ission issued an order denyi.llg 
the !oti on to Continue and setting the reaaining !lotions for 
oral Argument at the hearing at the tin and place 
scheduled. 

lt the hearing, the Respondent s offered the testiaony of 
the following witnesses: B • .e. Steart, Assistant Director, 
c oaaerce l!arlceting Ser'fices D epart■ent , Southern Rail vay 
System; Broolcs B. Gordon, aanager-coaaerce, Seaboard Coast 
Line Railroad co■pany; R.A. Robb, Co■■erce Sta tistician, 
Southern Railway Syste■; Ronald G. Butler, Senior Bcono■ic 
Analyst, Seaboard Coast Line Railroad Coapany; and Bartley 
1. Bird, aanager-Research Depar taent, Southern Freight 
Association. 

The Public Staff presented the testi■ony of the following 
witness: D.l. Poole, Staff Accountant, Public Staff 
Accoanti ng DiY ision. 

!!r. Stewart, in his testiaony, recounted the Yarious 
phases through which the increased tarif� went prior to its 
filing •ith this Coa■ission. Be pointed out that on Jilly 
26, 1979, a Petition and yerified sta te■ents vere filed with 
tha Interstate Coa■erce co■aission, by the nation's rail 
carriers requesting peraission to file a tariff increasing 
freight ra tes ani charges by, a■ong other things, 6.41 
within southern territory. Be fur-ther indicated that rate 
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adjustaents aboYe and below the 6.41 vere proposed on soae 
coaaodities Iii.th an effectiYe date requested as of october 
1, 1979. !Ir. Stewart further indicated that the railroads 
filed the aforesaid Petition with the Interstate coaae rce 
Co■■ission and the present lpplication with the Morth 
Carolin3 utilities coaaissi3n seeking additional reYenue to 
coY er increased operating costs and to pre•ent any further 
decline in tha railroads' oYerall financial condition. !r. 
Stewart also indicated that on Septe■ber 19 the Interstate 
Coaaerce coaaission authorized the carriers to incorporate 
into their !aster Increase Tariff in this particular 
Petition the full aaount of the fuel cost pass through 
authorized in EX Parte 311. on October 5, 1980, the 
coaaission serYed its Order aut.laoruing the increase to be 
effectiYe OCtober 15, 1979, on interstate freight. !r. 
Stevar t further indicated tha t tile In1erstate coaaerce 
Coaaission found that Ua proposed 6.41 increase in rates 
and charges was consistent with the uti- inflation 
guidelines of the council on Wage and Price Stability. !r. 
Stewart further vent on to indicate that the underlying 
causes for the railroads' need for additional reYenue 
steaaed fro a the fact that labor and aa teria l costs ha Ye 
increased at a auch higher rate than earnings and that 
capital outlays aust be kept continaoas and at a high leYel 
to keep the rail carriers• plant s and equipaent in good 
running order. !r. Stewart went on to indicate the extent 
of southern Railwar•s econoaic actiYity and inYestaent in 
Borth Carolina, along with the ailes of track operated 
within tllis State. l!r. Stewart indicated that based on the 
record o f  past increases in llorth Carolina intrastate rates, 
he did not belien that the increase, if authorized, would 
diYert t raffic to other ■odes and that in fact, he belieYed 
the traffic woald continue to grow along with the railroads' 
ability to pro'fi.de good serYice. sr. Stewart further 
indicated by refarrini to ais late-filed Exhibit c, that 
71.041 of the co■aodities in North Carolina intrastate 
co■■erce subject to the rate iacreases under this tariff are 
at tile 6.41 increase leYel, while 28 .961 are either abOYe or 
below said 6.41 with a high of 9.4� increase and a low of 
1.41 increase. Further, based on !r. Stewart's late-filed 
Exhibit D, l!r. Stewart sh�wed a co■parison of interstate 
traffic for llorth Carolina and intrastate traffic for lorth 
Carolina for the calendar year 1979, which updated his 
preYious lppendix B to his testi■onr. Finally, l!r. Stewart 
esti■ated the effect of the increase on the reyenues of 
So11thern Railw ay for lorth :arolina intra state traffic to be 
additional reTenues of appro%iaatelr S926,000. l!r. Stewart 
explaine d that the fuel sarcharge application in this 
pr3ceedi.ng is a result of the fact that the 368-·A tarif.f 
proposes to incluie, as a part of the tariff rat.her than as 
surcharges, those fuel charges which the Borth Carolina 
Dtilities Coaaission had authorized at the tiae of the 
filing of the lpplication, and that the Rail Co■aon carriers 
were not asking for any additional inc reases because of 
these fuel increases, but in fact, this was just a tariff 
siaplification which had already been granted in the !!aster 
�ar iff filed v ith the Interstate coa■en:e coa■ission and 
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vould •�ke the lorth Carolina tariff consistent with the 
Interstate !aster fariff. 

Brooks B. Gordon of seaboard Coast Line Railroad coapany
also re::ounted the history of this increase as it eTolTed
through the Interstate coaaerce co■■ission, corroborating
!r. Stewart's testi•on:r on this subject. !r. Gordon
further pointed out that the sa■e coaaodities handled by his
railroad intrastate i.n sorth caroliDa are also handled in
interst�te coaaerca froa and to lorth Carolina. He stated
that the Borth Carolina railroads are seeking t he increased
reYenaes on !forth caroliDa intrastate traffic to aToid an:r
deterioration of the financial position of the railroads
inas■u ch as that had a direct relationship to the ability of
the nilroads to serYe the public. ls vith !r. Stewart, !r.
jordon detailed the extent of in•est■ent by Seaboard coast
Lin e l!ailroad coapan:r in llorth Carolina and the nu•ber of 
■iles of track operated and he indicated that in his opinion
this increase, if a1loved, would not ca use a <li Yersion of
tra ffic to other ■odes of transportation. Pinall:r, !r.
Gordon indicated that Seaboard coast Line Bailroad Coapan:r
sod Clinchfield Railroad ::o■pan:r would increase tlleir
reYenue fro• lorth car�lina intrastate traffic by
¼pproiiaatel:r S1.1 aillion if said increased rates and
charges are allowed.

the R espondents presented testiaon:r through B. A. Bobb of 
Southern Bailva:r Coapan:r and Ronald G. Butler of Seaboard 
coast Line Railroad Coapany. rhese witnesses pre sented t.be 
intrastate lorth Carolina reTenues, eipenses, rents, taxes, 
investaent, and rates of return for Southern Railway 
co■pany, Morfolk southern !lailvay co■pa n:r, Seaboard Coast 
Line Ra ilroad Coapany, and Clinchfield Railroad Coapan y. 
Both witnesses utili%ed the so-called "Luck ett Poraula," 
preYious ly approYei by the lorth Carolina Otilities 
Coa■issiou and the Borth Carolina supreae court, and used 
for separating sorth Carolina interstate and intrastate 
expenses . !r. Robb stated that the Horth Carolina railroads 
are ::on stantl y seeking t� i■proTe the accuracy of the 
for■ula. Certain aodifications had been aade according to 
!r. Robb which were incorporated into the foraula used in
the last general rate increase reguest, Docke t lo. B-66, Sab
102, in 1979, and !r. Robb stated that the aoditicatious
included an iaproTe■ent whereby the use of an effectiYe tax
rate to separate federal incoae taxes, were incorporated in 
order to proTide a ■ore fair alloc:a tion of _this e xpense.
Based on the separation for■ula, ar. Robb deterained that
the coa bined !forth Carolina intrasta te operations of 
Southern Railway coapany and its wholly owned af'filiate, 
sorfolk southern Railway coapany, for the year ending June 
30, 1979, produced a S428,.00 deficit in net railway 
operating inco■e. !r. B�bb fa rther updated his Rorth 
Carolina approxi■ate intrastat e operating results in his 
late-filed !xhibit c for tlle calendar :rear 1979 and showed 
an in:reased S537,000 deficit in net railway operating 
incoae for Southern Railway co■pany and 1orfolk Southern 
Bailvay Coapany. !r. Butler testified that the Seaboard 
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Coast Line's 1978 Jorth Carolina intrastate operations 
produced a 3.151 rate of retw:n. 

Sr. Butler and !'Ir. Bobb indicated, respectiTely, that the 
Jorth Carolina approxi■ate net railway invest■ent for their 
respec tive railroads vas S21,914,000 and S16 ,0514,000; or a 
total of $37,968,000. 

!r. Bird preseDted erldence relating to the recent 
increases ill cost of doing business by the railroads 
operating in Borth Carolina. ud as to these railroads, the 
need generally for i■proTed earnin gs. l'lr. Bird indicated, 
as did !r. Stewart, that this request on Borth Carolina 
intrasute traffic is co■parable to an increase designated 
by the Interstate Co■■erce co■■ission as Ex Parte 368 which 
vas filed vith that Co■aissi,11 on Jilly 26, 1979, and vhich 
becaae effectiYe on October 15• 1979, with respect to 
interstate traffic. !r. Bird stated that the cost 
escalati ons incurred by the principal railroads operating in 
Korth Carolina subsequent to the last general increase (B-
66, Sub 102, Ex Parte 357) a■ounted to S107.8 aillion which 
vas 6.01 of their oYerall freight revenues. !r. Hird 
eaphasized the fact that the increase vas not based on any 
cost escalations incurred after July 1, 1979, except •ith 
regard to •other ■aterials• vhich vas indexed through the 
period October 1, 1979. l'lr. Hird further e■pusized that 
his costs as projected in his tables and eXhibits to his 
written testiaony were understated because they did not 
account for all the expected increases in costs vhich would 
take place between the date of the calculations and the 
effectiv e dat e of this present proposal as initially filed 
with the Interstate Coa■erce Coa■ission. !r. Hird, in his 
work tables •1• through •G•• detailed the co■ponents of the 
ite■s representing the S107.8 ■illion cost escalation. Be 
offered testi■ony and exhibits r eflecting a listing of all 
Class 1 and C1ass 2 railroads, switching and ter■inal 
co■panies operating within this State. the total ailes of 
line operated by these railroads, and the proportion 
percenta ge of such ■ileage operated in this State. !r. Bird 
indicated that data utilizei in his testiaony and exhibits, 
fo� the ■ost part, related to the principal railroads 
operating within lorth Carolina, •hich are Southern Railvay 
Coapany and Seaboard Coast Line Railroad Coapany. Be 
indicated that the data for these two Class 1 railroads is 
representati ve of the railroad aeeds of all lorth Carolina 
railroais and is consistent with the approach used in past 
pr3ceedings before this Coaaission. ar. Hird stated that 
the ability of the railroads t o  pro,ide ■odern facilities to 
■eet lorth Carolina's and the nation's transportation needs
is i■periled if additional reYenue is not i■aediately
forthcoaing. Be indicated that in 1978 the rate of return 
3D net invest■ent as reu.ized by t he principal Class 1 lorth 
Carolina railroads was a substandard 7.591 syste■vide. Be 
further stated that in bis opinion this is an inadeguate 
rat e  of return, especiallf in light of the Interstate 
C oaaerce Coa■ission•s recent deter■ination in the 
congress ionally ■andated Revenue Adequacy case, Bx Parte 
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capital is a 
!Ir. Hird also 

percent of 
incoae; casll 

of vorlting 

353, that 10.61 for the railroads' cost of 
necessary rate of return on net inYestaent. 
discussed othe r financial indicators su ch as: 
reYe.nues carried dovn to the net operating 
flow; lo ng-ter• debt sources; and application 
capital and ratio of assets to liabilities. 

Pinally, �r. Bird eaphasized the capital intensi� nature 
of the railroad industry and pointed to t he particular need 
,f the railroads to generate large aaounts of capital 
annually just to replace v�rn out plant and eguipaeat. 

Sr. Poole testified that it was the Public Staff's 
position that a 1.11 additional fuel surcharge granted by 
this Co■rission on !larch 11, 1980, should also be rolled 
into the present tariff effectiYely zeroing the fuel 
sur charge. Be further indicated th.at it vas the Public 
Staff 's reco■aendation that the present fuel surcharge 
report be aodi�ied fro■ the Public Staff's pre•ious 
recoaaen aed for■ and that i t  be filed on a ■onthly basis by 
the rail carr iers rather than upda ting vhen a fuel surcharge 
increase is applied for and as preYiously proposed by the 
Public Staff and approYed by this Co■aission. 

At t he conclusion of the hearing, the Public Staff renewed 
its Sotion to Dismiss the rail carriers• case on the grounds 
that they had not coaplied with the Public Staff Data 
Bequest and the rail coaaon carriers opposed said !lotion and 
pointei out the extent ud nature of the data which vas, in 
fact, furnished. 

Based on the testi■ony gi•en, the exhibits present.ed, and 
the e•idence adduced, the co ■■ission aates the foll01ting 

PIIDIIGS 01' UC'? 

1. The co■aon carriers participating in the Tariff
Schedule under suspension in this proceeding are subject to 
regulation by  this coaaissi on vi th respect to such rates and 
charges tJaroug� the representation of the Southern Preight 
Tariff Bureau. 

2. The railroads• aethod of separation of systea 
expe nses and lorth Carolina expenses in the application of 
the •Lu ckett Poraula" appesrs reasonable in light. of the 
record in this case a.nd the present requireaents of the 
Co■aission. l111le 111-17 (b) (12) g. 

3. The ■otion of the P ublic Staff to disaiss the 
spplicstion of the rail carriers in this proceeding should 
be denied. 

ll. The approxiaat e  rateable fair nlue of the portion of
the railroad property used and useful and deYoted to 
intrastate traffic in Horth Carolina is S37, 968,.000. 
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S. The intrastate rates and charges currenUy in effect
in lorth Carolina rsil traffic are not sufficient to produce 
re• enue adequate to pro•ide the railroads a fair, 
reasonable, and just rate of return on t.he !Orth Carolina 
inYestae nt deYote1 to intrastate use and used and useful in 
prodaci11 g re•enue. Southern and lotlolt. Southern 
experienced a net railway operating deficit for the year 
1979. Seaboard for its test rear had only a 3.151 return on 
in• estaent on its intrastate operatioas. 

6. The increases in rates and charges approYed herein
vill coapeasate the railroads for their increased expenses 
and vill allow a aore re asonable rate of  return on the lorth 
Carolins in•estaent. 

7. The increase in intrastate rates and charges approYed
.herein is necessary at this u- to afford the railroads a 
fai r retura on their property, used and useful, in 
co1111ectio11 with their intrastate operations in Horth 
Carolina. 

8. Inflation in aany phases of intrastate coaaon carrier
operations has ad•ersely .affected the operating results of 
the railroads. 

9. Seyenty-one percent {711) of the coaaodities in lort.h
Carolina intrastate co■aerce subject t.o the rate increases 
under the proposed tariff are at tae 6.41 increase le•el. 
vhi le 28.91 are either aboye or belov the 6.41 increase wit.a 
a high of 9.41 in:rease and a low o f  1.41 increase. Those 
coaaodities aboYe or belov t.he 6.41 increase. and the 
reasons therefor, include furniture, grain and grain 
products, and canned goods; these exceptions to the 6.41 
increase •ere proposed in order to iapro•• the utilizatioa 
of the railroads• equipaent (furniture, canned goods, and to 
■eet the proble■ of a contiauiag shortage of equip■eat 
(graia and grain products). 

10. The coaaon carriers participating ia the tairff
schedales under suspension in this proceeding are in need of. 
additional re Yenues and sh�uld be alloved to aat.e an 
increase in their rates and c.harges as appro•ed bJ this 
Order. The increases approYed herein are just and 
r easonable and are identical to those increases appro•ed by 
the Interstate co■aerce coaaissioa in EX Parte 368, as 
aaended. 

11. The propose1 roll-in of the fuel surcharges in effect
at the tiae of the filing of this Application, paralleling 
!x Parte 31t. is reasoaable, necessary and con•enient, while
the roll-in of the additional 1.11 fuel surcharge increase
granted subsequent to the filing Of t.he aforesaid 
Application is not dee■ad reasonable, necessary or 
con•enient and, in fsct, would coase<Juently aake said tariff 
schedule differ froa the !x Parte 368 Tariff filed With the 
Interstate Coaaerce Coaaissioa, and conMqaen tly, coald well 
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be confusing to shippers while resulting in no real benefit 
to the■ in cost saYings. 

12. The present procedure with respect to the reporting
of fuel costs by the railro ads, which requires the 
submission of fuel reports with an application for a fuel 
surcharge increase rather than sub■ission on a ■onthly 
basis, is sufficient; and the orders of the co■■ission, 
dated Dece■ber 17, 1979, eli■inating the ■onthly fuel 
rep orting require■ent is reaffir■ed. (Docket Ro. B-66, subs 
1 oq , 1 os , 1 06, and 107) 

CONCLOSIOIS 

1 .  The Sotion of the Public Staff to dis■iss this 
Applicat ion is hereby denied. 

2. G.S. 62-133 requires that the co■■ission in this
proceeding give due consideration, uong other factors, to 
the fair Yalue of the public utilities• propertJ, used and 
useful, in providing the ser•ice rendered to the public 
within this State, the utilities• esti■ated re•enue under

the pres ent proposed rates, the public utilities• esti■ated 
re..-enue and operating expenses, and thereafter, requiring 
this Co■ ■ission to fix a rate of return on the fair value of 
the property as will enable the public utility, by  sound 
■anageaent/ to produce a fair profit for its stockholders,
considering changing econoaic conditions and other factors
as ·they then exist, to maintain its facilities and ser•ices
in a:co rdance vith the reasonable require■ents of its
customers and the territory co•ered b y  its franchises and to
co■pete in the aarket for capital funds which are reasonable
and which are fair to its custoaers and which are fair to
exi sting investors.

The railroads in this procEeding hav e  carried the 
statutory burden of proof to show by  ■aterial and 
sub stantial evidence that the present rates and charges on 
intrastate operations are not sufficient to per■it tile■ to 
continue to offer adequate and efficient transportation 
service under these rates. 

3. The co■■ission concludes that the Applicant railroads
ha•e sh ovn the need for additional re..-ennes that the
increase appro•ed by this order will produce , that the
increases are not ei:cessi..-e, aud that the increases should 
be allowed to becoae effectiYe on 10 days• notice.

q_ The Coa■ission concludes that the rolling in to the 
Tariff o f  the fuel surcharges autaorized by this co■■ission 
prior to the filing of the present lpplication is 
reasonable, con..-enient and necessary while the rolling in of 
the 1.11 fuel surcharge authorized by this coa■ission on the 
11th d1y of Sar:h 1980 is not reasonable under the 
cir cuast ances, would differ fro■ tae interstate tariff, and 
■ight re sult in confusion_ a■ong shippers.
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S. While the Co■■ission does not conclude that the fora
and ■ethod used in ■aking the separation in this case 
reflects to a certainty accurate results, the Co■■ission 
does conclude that the carriers have, in good faith, 
atte■pted to ■odify said for■ula  and ■ethodology to reflect 
■ore accurate results. The Respondents herein sho uld 
continue such efforts. The Co■■ission does conclude that 
the evidence, when considered in light o f  the circu■stances 
of this case, de■onstrates tha t the intrastate operations of 
the carriers by rail operatin3 within the State of Bo rth 
Carolini do not produce sufficient revenues to provide a 
fair rate of return for such operations. 

6. The co■■ission concludes that it is i ts duty to
protect the public by requiring service at just and 
reasonable rates and that duty also requires this Co■■issiOII 
to fix rates which are just aad reasonab le to the utility so 
that the utility ■i ght have earnings sufficient to give 
reasonible serrlce. 

7. The Co■■ission further concludes that the Bail Coa■on
Carriers vho are the Respondents hereia, have carried the 
burden of proof shoving that the proposals herein are just 
and reas onable. 

8. The co■■ission also concludes that the present ■ethod
of reporting f uel cost increas es by the railroads is
sufficient and that there has been no substantial changes in
the operations of the railroads which would require
reportin g on a ■onthly b asis.

IT IS, TBERBPOBE, OBDERBD: 

1. That the Order of Suspension in this Docket dated the
15th dsy of Dece■ber 1979, be, ·and the sa■e is hereb y, 
vacated and set aside and that the Applicant Bail Carriers 
herein b e, and the sa■e are hereby, authorized to publish 
and file with the co■■ission, on 10 days• notice, 
appropriate tariffs containing increases in rates and 
charges identical to those published applicable to 
interstite co■■erce in Borth Caro lia a, such increases in 
interstste rates having been approved by the Interstate 
Co■■erce Co■■ission in Ex Parte 368. 

2. That publication authorized hereby aay be ■ade on 10
day s• notice to the Co■■ission and the public, and in all

other respects s�all co■ply with the rules and regulations 
of th e Coaaission governing constraction, �iling, and 
FOSting of tariff schedules. 

3. That upon publi cation authorized hereby having been
■ade, this proceeding be, and the sa■e is hereby, 
discontinued. 

ISSUED BY ORDER OP THB CO!!ISSIOI. 
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This the 27th day of June 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. R-66, SUB 110 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rail Common Carriers - Proposed 
Increases in Rates on-Grain 
Between Points in North Carolina 
Scheduled to Become Effective 
January 5, 1980 

ORDER GRANTING 
RATE INCREASE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, Dobbs Building, 430 
North Salisbury Street, Raleigh, North Carolina 
27602 on May 20, 1980, at 10:00 a.m. 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners John w. Winters and Douglas P. 
Leary 

For the Respondents: 

Odes L. Stroupe, Jr., Hunton & Williams, P.O. 
Box 109, Raleigh, North Carolina 27602 
For: The North Carol�na Railroads in general, 

and Southern Railway Company and Norfolk 
Southern Railway Company in particular 

James L. Howe, III, Southern Railway Company, 
P.O. Box 1808, Washington, D.C. 20013 
For: The North Carolina Railroads in general, 

and Southern Railway Company and Norfolk 
Southern Railway Company in particular 

Albert B. Russ, Jr., Seaboard Coast Line 
Railroad Company, 3600 West Broad Street, 
Ri chm_ond, Virginia 23261 
For: The North Carolina Railroads in general, 

dnd Seaboard Coast Line Railway Company in 
particular 

For the Intervenors: 

Theodore C. Brown, Jr., Staff Attorney - Public 
Staff, North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: This Docket was instituted by the 
filing by Southern Freight Tariff Bureau, 151 Ellis Street, 
NE, Atlanta, Georgia, of tariff schedules with this 
Commission proposing to increase transportation rates on 
grain between points in North Carolina and designated as 
follows: 
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Southern Freight Tariff Bureau (Southern Freight Tariff 
Association, Agent), Freight Tariff SFA 4017, Supplement 
No. 224-A, on behalf of rail carriers operating in North 
Carolina. 

Said filing proposed an increase in the current rates on 
,rain in North Carolina intrastate traffic by 51 on 
untransited movements and 101 on transited movements as 
reflected in Item 1.52B of Supplement 198 thereto. 

On December 13, 1979, a letter of protest was received 
from Holly Farms Poultry Industries, Inc.; however, said 
letter of protest was withdrawn by letter on May 6, 1980. A 
letter of protest was also received on December 18, 1979, 
from Ralston Purina Company. However, again a letter of 
withdrawal was received by this Commission on March 31, 
1980. By Order dated January 3, 1980, the Commission 
suspended the proposed rates for a period of 270 days from 
their effective date, instituted an investigation, ordered 
that the Public Staff Data Request be complied with, 
Scheduled filing dates for testimony, and set the hearing 
date for May 20, 1980, at 10:00 a.m. Thereafter, the Public 
Staff intervened in this proceeding on behalf of the Using 
and Consuming Public. 

On March 17, 1980, the Rail Common Carriers operating in 
North Carolina, by and through their counsel of record, 
,iled a Motion in this Docket and Docket No. R-66; Sub 108 
(involving rates on unmanufactured tobacco), asking, among 
other things, that said two cases be heard the same day and 
evidence be filed the same day. This Commission, by Order 
dated March 20, 1980, set the time to file testimony in both 
proceedings on April 18, 1980, and scheduled the hearings in 
R-66, Subs 108 and 110, for the same day.

On April 18, 1980, the North Carolina Rail Common Carriers
filed the prepared testimony of Patrick J. Glennon, Francis 
M. Spuhler, and Floyd E. McClamrock. On May 9, 1980, the
Public Staff of the North Carolina Utilities Commission
filed the prepared testimony of James c. Turner.

At the outset of this hearing, the North Carolina Rail 
Common carriers moved that Docket R-66, Subs 108 and 110, be 
combined for hearing purposes, and with no objection from 
the Public Staff it was so ordered. 

Patrick J. Glennon, Commerce Officer, Southern Railway 
System, Washington, D.C., testified that this filing arose 
as a result of SFA Emergency Proposal 213 dated December 16, 
1977, whereby publication was made in Tariff ACC SFA 4017, 
Supplement 171, effective July 28, 1978. He further 
indicated that the North Carolina Utilities Commission 
subsequently rejected the increase for the North Carolina 
Intrastate Traffic under Docket No. R-66, Sub 91, on 
September 8, 1978. Thereafter, publication was once again 
-ade in Tariff ICC SFA 4017, Supplement 224-A dated January
5, 1980, seeking this increase effective January 5, 1980.
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Mr. Glennon further indicated that only selected rates in 
the tariff for ICC SFA 4017 are to be increased, and that as 
a matter of fact, over 99% of North Carolina's grain traffic 
moves under rates not involved in this proceeding. In 
summary, Mr. Glennon indicated that point-to-point rates on 
grain and grain products would be affected but that most of 
these rates were now obsolete; that Items 65695.02 through 
65697.38 - Scale on Feeding Tankage - was involved, but that 
there were no movements under this Item; that Items 119460 
through 119638, which were rarely used, was applicable only 
when no other rates could be found in Sections 1 through 5. 
He further indicated that grain, soybean meal and feed were 
all moving under publications not subject to this increase. 
Mr. Glennon stated that on almost all of the proposed 
increases, the shipper could take advantage of the lower 
charges by using Item 65713 which encour-ages heavier loading 
on a reduced rate, and that for the representative movements 
in North Carolina of this traffic which represented over 90% 
of the 1979 North Carolina traffic subject to the increase, 
only the Wilson to Raleigh movement detailed therein would 
not produce lower charges by using Item 65713. 

Mr. Glennon further indicated that in looking at the 
variable cost-to-revenue ratios of these representative 
movements, one sees very quickly that the rates presently 
applicable are not compensatory. Finally, Mr. Glennon 
indicated that if the proposed increase became effective, 
Southern Railway Company would gain $1,768 additional 
revenue at the current X-311-A level. 

Floyd E. McClamrock, Assistant Manager-Commerce, The 
Family Lines System, corroborated Mr. Glennon's testimony, 
and indicated in this proceeding that the railroads were 
trying to improve their revenues and match the increases 
that were applicable to interstate traffic effective July 
28, 1978. Finally, Mr. McClamrock indicated that the 
proposed rates would result in additional revenue of $3,100 
to The Family Lines System. 

Francis M. Spuhler, Senior Cost Analyst, Research 
Department, Southern Freight Association, testified on 
behalf of the North Carolina rail carriers that he had 
developed variable and fully allocated costs for movements 
of grain and grain products in closed equipment moving 
within North Carolina, and that based on the representative 
movements furnished to him by Southern Railway System and 
The Family Lines System, the ratios of revenue to variable 
costs based on present revenue levels ranged from 125% to 
157%. He further indicated that it should be noted that the 
ICC has found, on numerous occasions, that rates well above 
180% of variable costs were not unreasonable. Mr. Spuhler 
further stated that based on the representative movements 
turnished to him, the revenue to fully allocated costs ratio 
ranged from 96% to 121\ under the present rates, and if the 
proposed rates are approved, the range would be from 1061 to 
1241. Again, he indicated that in his opinion, these 
figures are not unreasonable from a revenue-cost standpoint. 
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Mr. Spuhler stated that in doing his revenue-to-cost study, 
he used representative movements, reflecting actual route 
Mileage, lading weights, and type of equipment being used in 
the service and that by using 1977 Rail Form A Cost Formula, 
specific service factors, by route, were applied to the unit 
costs of each railroad participating in the movement. 
Finally, Mr. Spuhler stated that in his opinion, the present 
revenues for this commodity were not sufficiently above the 
variable costs of service for a given operation to 
contribute its fair share of nonvariable or constant costs, 
and thus, causes the burden of these constant costs to fall 
upon other traffic. 

James c. Turner, Transportation Supervisor, Accounting 
Division, Public Staff, North Carolina Utilities Commission, 
testified that at the time of the filing of the proposed 
tariff, the Public Staff objected to this increase proposal 
by virtue of the fact they had no data showing the amount of 
traffic and revenues and that they were not aware of the 
compensativeness of the present grain rates being applied to 
the traffic involved. He further indicated that after the 
carriers filed testimony and exhibits in this proceeding on 
April 18, 1980, the Public Staff then became aware that the 
total additional revenues to be realized from this change 
would total about $4,800 for Southern Railway System and The 
Family Lines System, and that the proposed rate change would 
result in ratios of revenues to fully allocated costs 
ranging from 106% to 134% which the Public Staff was not 
willing to say was unreasonable. Finally, Mr. Turner 
indicated that it was the Public Staff's position that the 
evidence submitted by the railroads substantiated the 
increase sought in this proceeding. 

Based on the testimony and the exhibits presented at the 
hearing, and the entire record in this Docket, the 
Commission makes the following 

1. The Rail 
schedules under 
regulation by 
Commission with 
publications. 

FINDINGS OF FACT 

Common Carriers participating in the tariff 
suspension in this proceeding are subject to 
this Commission and are properly before the 
respect to the charges contained in said 

2. This proceeding involves a proposed 5% to 10% 
increase in the rates on certain shipments of grain in North 
Carolina. 

3. Well over 90% of grain moving by rail in North
Carolina intrastate traffic is not subject to this increase. 

4. The Respondent's evidence, based on the 
representative movements of this traffic intrastate in North 
Carclina, indicates that the ratio of present revenues to 
.ariable costs range from 125% to 157%, while this same 
present ratio of present revenue to fully allocated costs 
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ranges from 961 to 1211. Respondent's evidence further 
indicates that under the proposed rates, revenue-to
variable-cost ratios would range from 1391 to 1751 while 
under the same proposed rates the revenue-to-fully
allocated-costs ratio would range from 1061 to 1341. 

5. Respondent Railroads have satisfied the statutory
burden of proof in this proceeding to show that the proposed 
tariff schedule is just and reasonable and that there is a 
need by the Respondents for the increase proposed in the 
tariff schedule. 

CONCLUSIONS 

The Commission finds and concludes that the tariff 
schedule increase proposed herein by the Respondents on 
grain is just and reasonable and that there is a need by the 
Respondents for the increase proposed in such tariff 
schedule. In so deciding, the Commission notes, among other 
things, the following: well over 901 of all grain shipped 
intrastate in North Carolina is not subject to the increase 
proposed above. It is further noted that the present 
revenue-to-cost ratios for the representative shipments 
involving this tariff indicate that a reasonable 
contribution to fully allocated costs is not being made. 
Also, with regard to the revenue-to-cost ratios under the 
proposed tariff, this Commission concludes that the range of 
such is not unreasonable and neither is the contribution 
said rate makes to fully allocated costs. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Order of
January 3, 1980, be, and the 
aside for the purposes of 
become effective. 

Suspension in this Docket dated 
same is hereby, vacated and set 
allowing the tariff schedule to 

2. That the publication authorized hereby may be made on
five (5) day's notice to the Commission and to the public, 
but in all other respects shall comply with the rules and 
regulations of the Commission governing construction, 
_iling, and posting of tariff schedules. 

3. That upon publication
been made, the investigation in 
and this proceeding be, 
discontinued. 

hereby authorized and having 
this matter be discontinued 
and the same is hereby, 

ISSUED BY ORDER OF THE COMMISSION. 

This the 25th day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET UO. R-66, SUB 114 

B::FORE THE NORTH CAROLitlA UTILITIES COMMISSION 

In the Matter of 
Emergency Fuel Surcharge for ) ORDER APPROVING 
Transportation by Rail Carriers in ) ADDITIOYAL 
North Caro lina Intrastate Commerce ) SURCHARGE 

,,s 

3Y THE COMMISSION: On February 8, 1980, the Commission 
received a petition riled by Jam es L. Howe III, General 
Attorney, Southern Rai lway System, P.O. B o x  1 808, 
Washington, D.C. 2001 3, for and on !>ehalf of the intrastate 
rail carriers seeking an additional increase of 1.1 S in the 
current fuel surcharge. Statement in support of this 
increase was filed by J .K. Hoza, Research Analyst, employed 
by Southern Freight Association. 

FINDitlGS OF FACT 

1. Fuel surchar ges previously g:-a nted by this 
Commission to the rail common carriers currently to tal 3.5�. 

2. Fuel costs are continuing to escalate !>eyond the 
control of the transportation industr y, this Commission, and 
the using and consuming public. 

3. From September 16, 1979, to January 7, 1980, costs
per gallon of fuel have risen 9.3 c ents for the intrastate 
rail carriers. 

4. Based upon .. 37 8 fuel consumption levels, a fuel 
price increase of 9.39 c ents per gallon would require a 1.4% 
increase in revenues to orfset the increased fuel costs 
incurred from September 16, 1979, to January 7, 1980. 

s. Based upon supporting data filed with the petition, 
it appears reasona ble that an additional 1.1� ruel surcharge 
on transportation revenue 1(111 accomplish a pass through or 
fuel costs on a dollar-for-dollar basis ror the intrastate 
rail carriers. 

CONCLUSIONS 

1. The Commission concludes that the rail carriers
transporting Nor th Caro lina intra state trafric have 
continued to experience increases in the cost of fuel since 
September 16, 1979. 

2. A surcharge or 1.1� will provide a dollar-for-�ollar
pass thro ugh of the increased fuel costs being incurred. 
The Commi s s 1 on cone l udes that this surcharge is just and 
reasonable and sho ul d be approved. 

3. The �ranting of the instant fuel surcha:-ge increase
is viewed bf this Commission as permitting interim relief 
because this Commission has assigned for hearing on April 1, 
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1980, a general rate increase application by the North 
Carolina rail carriers referred to as X-368 and docketed by 
th!.s Commission as R-66, Sub 109, This general application 
propo ses to inc or porate the fuel surcharge into the 
conversion table rate ':>ase. In Docket No. R-66, Sub 1011, 
the Commission granted a 1.2i general rate increase to the 
intrastate rail carriers by O rder dated July 2!1, 1979. 

4. The Commission is concerned abo ut the adequacy of 
the present fuel surcharge reports being filed by the rail 
c arriers when seeking an additional fuel surcharge. A 
hearing date has already been set by the Commission to view 
both the general increase application in Docket No. R-66, 
Sub 109, and the request to incor porate the current fuel 
surcharges into the conversion table rate base. The 
Commission concludes that the adequacy of the fuel report 
form used by the rail carriers should be a matter for 
consideration in Docket No. R-66, Sub 109. 

IT IS, THEREFORE, ORDERED: 

1. That the additional fuel surcharge of 1,1% is hereby
approved as interim rate relief and allowed to becom e 
effective March 12, 1980, as scheduled. 

2. That the adequacy 
report filed by the North 
and here by is made a part 
general rate proc eeding. 

of the present fuel surcharge 
Caro lina rail c arriers should ':>e 
of the Docket No, R-66, Sub 109, 

3, That any recomm endations for revising the present 
fuel surcharge report shall be filed with the Commission on 
or before May 20, 1980, in Docket No. R-66, Sub 109. 

ISSUED 3Y ORDER OF THE COM�ISSION. 
This the 11th day of March 1980. 

(SEAL) 
HORTH CA ROLINA UTILI:'IES CO MMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. R-5, SUB 262 
DOCKET NO. T-1977 

677 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 
Temporary Suspension of Operating Authority 
Conferred by Certificate No. R-5 as Requested 
by the Trustee of.REA Express, Inc., 141 East 
44th Street, New York, New York 10017 

and FINAL 
ORDER 

Sale and Transfer of Common Carrier Certificate 
No. R-5 From the Trustee in Bankruptcy or REA 
Express, Inc., to Central Transport, Inc., d/b/a 
CT Transport. 34200 Hound Road, Sterling Heights, 
Michigan 48077 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Hearing Room of the Commission, Dobbs 
Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on Wednesday, 
March 19, 1980, at 10:00 a.m. 

Chairman Robert K. Koger, Presiding; and 
Commissioners Edward B. Hipp, Sarah Lindsay 
Tate, Leigh H, Hammond, A. Hartwell 
Campbell, and Douglas P, Leary 

For the Applicants: 

David H, Permar, Hatch, Little, Bunn, Jones, 
Few & Berry, Attorneys at Law, P.O. Box 527, 
Raleigh, North Carolina 27602 
For: Central Transport, Inc., d/b/a CT 

Transport, Trustee of REA Express, 
Inc., Bankrupt 

For the Protestants: 

Thomas w. Steed, Jr., Joseph W. Eason, Allen, 
Steed and Allen, P.A. , Attorneys at Law,

P.O. Box 2058, Raleigh, North Carolina 27602 
For: Estes Express Lines, Fredrickson Motor 

E x p r e s s  C o r p o r a t i o n, Ov e r n i t e  
Transportation Company, St andard 
Trucking Company, Thurston Motor Lines, 
Old Dominion Freight Lines, Bruce 
Johnson Trucking Company, Inc., and 
Blue Ridge trucking Company 

BY THE COMMISSION: On January 18, 1980, a Recommended 
Order was entered in Docket No. T-1977 approving the 
transfer of Certificate No. R-5, together with the operating 
authority set forth therein, from REA Express, Inc., 
Bankrupt, to Central Transport, Inc., d/b/a CT Transport. 
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Prior to the issuance of the Recommended Or der, on 
November 13, 1979, counsel for Protestants in this docket 
filed a Petition and Motion For Reconsideration And 
Rescission Of Temporary Suspension Orders and on November 

27, 1979, Applicants' counsel filed a Response thereto. 
Decision on said Petition and Response in Docket No. R-5, 
Sub 262, was deferred pending the final determination of the 
matters in Docket No. T-1977 by Commission Order dated 
December 17, 1979. 

By Order in these dockets dated February 15, 1980, the 
C ommission assigned Protestants' Exceptions to the 
Recommended Order for oral argument before the Commission 
and consolidated therewith for hearing the Petition and 
Response filed in Docket No. R-5, Sub 262. 

Upon call or the matters for hearing at the time and 
place noted above, counsel on behalf or both Applicants and 
Protestants were present and offered oral arguments. 

Upon a review of the entire record in these proceedings, 
including the Exceptions filed herein, and after considera
tion of the able arguments of counsel on behal f of the 
involved parties, and of the Commission's official files in 
these dockets, the Commission makes the following 

FINDINGS OF FACT 

1. That REA Express, Inc., holds Certificate No. R-5 
issued by this Commission and by the application filed 
herein, authority is sought for the sale and transfer of 
said Certificate to Central Transport, Inc., d/b/a CT 
Transport. 

2 .  T h a t  C e r t i f icate 
t ransportation of general 
restrictions which generally 
originally handled by rail. 

No. R-5 aut horize s t h e  
commodities with certain 

limit such service to that 

3. That the original and traditional service handled by 
REA Express, Inc., and its predecessor Railway Express 
Agency, Incorporated, was the maintenance of express offices 
at railway stations and the providing for express shipments 
of commodities moving between such of fices by passenger 
trains which operated on schedules and enabled REA to render 
an expeditious or "express" service. With the decline of 
railroad service in the State, REA found it necesary to 
apply to the Commission for authority to substitute its own 
over-the-road truck service in the handling of its express 
between certain points. This Commission has granted such 
authority from time to time, on the basis that such 
authority involved no new service or change in the manner or 
operation other than to substitute over-the-road truck 
service in lieu or rail service. Limitations and 
restrictions were imposed in most cases upon the grant of 
such substituted motor carrier service to provide that the 
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service would be restricted to service auxiliary to and 

supplemental of' the express service handled by REA. By 
1968, REA had discontinued all of its use of rail service 
and all of its intrastate traffic in North Carolina moved by 
truck pursuant to its Certificate No. R-5. 

4. That prior to November 6, 1975, REA had actively 

operated under its Certificate in the transportation of 
general commodities, primarily in the small shipment range, 
and provided a pick-up and delivery service in several 
hundred North Carolina towns through terminals located at 
Charlotte, Greensboro, Kinston, Raleigh, and Wilmington, 
North Carolina, and at Greenville, South Carolina, and 
Norfolk, Virginia. 

5. That in February 1975, REA filed in the United 
States District Court, Southern District of New York, a 
petition to operate as a debtor in possession and on 
November 6, 1975, was adjudicated bankrupt by that Court and 
a Trustee in Bankruptcy appointed. Within days the Trustee 
placed an embargo against further transportation operations 
by REA except for delivery of express shipments which had 
been tendered to REA prior to the embargo. REA h as 

conducted no intrastate transportation operations in North 
Carolina since November 6, 1975, nor held itself out to 
perform such operations since that date. 

6. Since adjudication of bankruptcy, the Trustee has 
liquidated the assets of REA and all motor carrier 
equipment and terminal facilities, including those used in 
its North Carolina intrastate operations, have been sold 
except in certain few instances where the assets are under 
litigation. 

1. In November of 1977, REA, through counsel, requested 

from this Commission a suspension of operations under its 
Certificate No. R-5 which suspension was granted until 
December 31, 1978, by order of the Commission issued on 
December 6, 1977, in Docket No. R-5, Sub 262. In December 
1978, REA, through counsel, requested a further suspension 
of operations under its Certificate which was granted until 
December 31 , 1979, by Order of the Commission dated 
January 3, 1979, issued in the same docket. During the 
conduct of the hearing in this matter, the Hearing Examiner 
continued the suspension of operations under Certificate 
No. R-5 for the duration of the proceedings before the 
Commission. 

8. That with approval of the Bankruptcy Court, the 
trustee for REA in the latter part of 1978 and early part of 
1979 sold the operating authorities of REA at public 
auction. REA's North Carolina intrastate authority in its 
Certificate No. R-5 was sold to Central Transport, Inc., for 
the sum of $500.00. 

9. That Central Transport, Inc., which would do 

business under the name of CT Transport in North Caroilna, 
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under its own authority and through its af filia ted 
compani es, operates as a common carrier of general 
commodities in interstate commerce in several states and 
also holds intrastate general commodity authority in the 
States of Illinois, Indiana, Michigan, and Ohio. Central 
Transport, Inc., holds no North Carolina intrastate 
authority. Initial operations of the company in North 
Carolina, if the transfer is allowed, would be performed 
through terminals at Charlotte and Greensboro, and the 
company proposes to provide a general commodity pick-up and 
delivery service through the State and otherwise operate as 
a motor carrier of freight, except it wil 1 not interline 
intrastate freight. 

10. That as of June 30, 1979, Central Transport, Inc.,
had total assets of $27,151,000 and total liabilities of 
$8,491,363 and that for the six months ending June 30, 1979, 
it had freight revenues of approximately $55 million. 

11. That all of the Protestants are common carriers of
property by motor vehicle authorized to transport and 
actively engage in the transportation of general commodities 
in intrastate commerce between points and places in North 
Carolina as authorized by thei r respective franchi se 
certificates issued by this Commission. The geographical 
scope of Certificate No. R-5 substantially duplicates the 
scope of the op erating authority held by each of the 
Protestants and the transportation operations now being 
conducted by the Protestants include the type of 
transportation operations proposed to be conducted by CT 
Transport if the application is granted. None of the 
Protestants are experiencing full utilization of their 
equipment and facilities in North Carolina and a resumption 
of transportation operations under Certificate No. R-5 by CT 
Transport would divert intrastate traffic and revenues from 
these Protestants. 

Based upon the aforesaid findings of fact, the Commission 
reaches the following 

CONCLUSIONS 

approval 
by the 

That this application seeking 
op erating authority is governed 
G.S. 62-111 which provides: 

of the sale 
provisions 

of 
of 

"(a) No franchise now existing or hereafter issued under 
the provisions of this Chapter other than a franchise for 
motor carriers of passengers shall be sold, assigned, 
pledged or transferred, nor shall control thereof be 
changed through stock transfer or otherwise, or any 
rights thereunder leased, nor shal l any merger or 
combination affecting any public utility be made through 
acquisition or control by stock purchase or otherwise 
except after application to and written approval by the 
Commission, which approval shall be given if justified by 
the public convenience and necessity. Provided, that the 
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above provisions shall not apply to regular trading in 
listed securities on recognized markets. 

"(e) The Commission shall approve applications for 
transfer of motor carrier franchise made under this 
section upon findings that said sale, assignment, pledge, 
transfer, change of control, lease, merger, or 
combination is in the public interest, will not 
adversely affect the service to the public under said 
franchise, will not unlawfully affect the service to the 
public b y  other public utilities, that the person 
acquiring said franchise or control thereof is fit, 
willing and able to perform such service to the public 
under said franchise, and that servic e under said 
franchise has been continuously offered to the public up 
to the time of the filing said application or in lieu 
thereof that any suspension of service exceeding 30 days 
has bee n  approved by the Commission as provided in 
G.S. 62-112(b)(5)." 

The first statutory criteria which must be determined is 
whether or not the sale of authority is "justified by the 
public convenience and necessity" within the meaning of 
G.S. 62-111 (a). In State Ex. Rel. Utilities Commission 
v. Associated Petrol�Carrier� 7 N .C. A pp. 408, 17 3 
S.E. 2nd 25 ( 1970), the North Carolina Court of Appeals 
reiterated the long-standing interpretation of •public 
convenience and necessity" in transfer cases first
enunciated by this Commission in In Re Comer Transport 
Service, N,C.U.C. Docket No. T-821, Sub2 (reported in 54 
N,C.u.c. Reports 266 (19 65)): 

"The Commission in effect interpreted the criteria 'if 
justified by the public convenience and necessity' in 

G .s. 62-111 (a) to be a statutory basis for the test of 
dormancy. Where the authority has been abandoned or 
'dormant, the Commission has denied applications for 
transfer because approval would in effect be the granting 
of a new authority without satisfying the new authority 
test of public need set out in G.S. 62-262(e)(1). Where 
the authority has been actively operated, the applicants 
for sale and transfer of motor freight carrier rights 

are under no burden to show through shipper witnesses 
that a demand and need exists.' Comer, supra. The 
rationale is that public convenience and necessity was 
shown to exist when the authority was granted or acquired 
under the 1947 grandfather clause, and the rebuttable 
presumption of law is that it continues. Thus, the 
C o mm i s s i o n  i n  Comer held that 't h e  statutory 
requirement referr�(G.S. 62-111 (a)) is satisfied by 
a showing that the authority has been and is being 
actively applied in satisfaction of the public need 
theretofore found,'" 7 N,C. App. at 413-414. 

There can be no question from the evidence in this 
proceeding that the operating authority of REA has not been 
actively applied in satisfaction of a public need as to 
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support a finding of "public convenience and necessity" in 
this case. REA has conducted no transportation activities 
under its Certificate for a period of four years and
possesses none of the equipment or facilities to perform any 
such operations. Certainly any public need which may have
existed for the transportation services formally provided by
REA must, in the absence of shipper witnesses evidencing a
real need for such service, be presumed to be bound by
existing carriers such as the Protestants. Whatever may be
the present limitations on the Commission"s authority under 
G .s. 62-112 to cancel REA· s certificate for unlaw ful
suspension of operations, those limitations have no bearing
on the Commission's discretionary authority to consider the
issue of dormancy when determining whether a transfer is 
"justified by the public convenience and necessity" within 
the meaning of G.S. 62-111 (al. Accordingly, the Commission
concludes that the operating authority which is sought to be
transferred in this proceeding is not being, and has not
been, actively operated by REA in satisfaction of public
need and is dormant, and the transfer of such operating
authority is not justified by the public convenience and
necessity within the meaning of G.S. 62-111(al.

The provisions of G.S. 62-111(el provide that approval of 

transfer of operating authority can be made only if "service 

under said franchise has been continuously offered to the 

public up to the time of filing said application or in lieu 
thereof that any suspension of service exceeding 30 days has 
been approved by the Commission as provided in G.S. 62-
112(bl (5)." Al though closely related, the issue of 
compliance with this provision is separate from the question 
of dormancy under G.S. 62-111(a). There is no question but 
what service under REA's Certificate has not been 
continuously offered to the public up to the filing of this 
application for transfer. As indicated above, REA has not 
conducted nor offered any transportation services under its 
certificate since November 1975. Consequently, the question 
to be determined is whether or not the suspension of service 
has been approved by the Commission as provided in G.S. 62-
111 (bl (5l. The Commission concludes that the necessary 
approval has not been given. First, the records of this 
Commission established that it was not until after 
December 6, 1977, over two years after REA ceased its 

operations, that the Commission entered its first order 
suspending operations under Certificate No. R-5. Nothing in 
that first or the subsequent Orders of the Commission 
expressly or implicitly approved of the suspensions of 
operations by REA prior to December 6, 1977. The provision 
of G.S. 62-112(b) providing for the written consent of the 
Commission for suspension of authorized operations, when 
read in conjunction with Rule R2-47 of this Commission 
prohibiting a discontinuance of service under a certificate 
"without first obtaining written authority from the 
Commission," clearly contemplates that carriers desiring to 
suspend operations must secure written consent of the 
Commission prior to, or immediately after, the supension 
occurs. The suspension Orders of December 6, 1977, and 
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December 31, 1979, do not constitute approval by this 
Commission of cessation of operations by REA in November 
1975. The contention by REA that its suspension of 
operations was not unlawful in that it was a "case of 
involuntary failu re or susp ension brought about by 
compulsion" within the meaning of G.S. 62-112(b)(5) is 
without merit. The CommissiQn concludes that service under 
the REA certificate s ought to be transferred in this 
proceeding has not been continuously offered to the public 
up to the time of filing of the application and that such 
suspension of service was not approved by the Commission 
within the meaning or G.S. 62-111 (e). 

The Commission concludes that the Applicants have not met 
the statutory provisions imposed in G.S. 62-111 and, 
therefore, the application in this docket should be denied; 
that Certificate No. R-5 heretofore issued to REA Express, 
Inc., should be cancelled; that the Petition and Motion For 
Reconsideration and Rescission of Temporary Suspension 
Orders filed on November 13, 1979, should be denied; and 
that Protestants' Exceptions to the Recommended Order herein 
should be allowed. 

IT IS, THEREFORE, ORDERED: 

1. That the Protestant's Exceptions to the Examiner's
Recommended Order are allowed. 

2. That the application for authority for the sale and
transfer of Certificate No. R-5 from REA Express, Inc., 
Bankrupt, to Central Transport, Inc., d/b/a CT Transport be, 
and the same is hereby, denied. 

3. That Certificate No. R-5, heretofore issued to REA

Express, Inc., be, and the same is hereby, cancelled. 

4. That the Petition and Motion for reconsideration of
the authorized suspension of operations granted by the 
Commission to REA Express, Inc., be, and the same is hereby, 
denied. 

ISSUED BY ORDER OF THE COMM ISSION. 
This the 17th day of September 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, Deputy Clerk 
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DOCKET NO. R-66, SUB 111 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rates - Railroad - Proposed Change of 
the Transit General Rules at Points 
in North Carolina 

ORDER GRANTING 
RULES CHANGE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room, 
North Salisbury Street, 
Carolina, on April 22, 1980 

Dobbs Building, 430 
Raleigh, North 

Commissioner Leigh H. Hammond, Presiding; and
Commissioners Sarah Lindsay Tate and John W. 
Winters 

For the Respondent Railroads: 

R. Lyle Key, Jr., Attorney, 
Nashville Railroad Company, 908 
Louisville, Kentucky 40201 
For: Family Lines Railroad System 

Louisville & 
W. Broadway,

James R. Paschall, Assistant General Attorney,
Southern Railway System, P.O. Box 1808, 
Washington, D.C. 20013 
For: Southern Railway System 

Odes L. Stroupe, Jr., Hunton & Williams, 
Attorneys at Law, Wachovia Bank Building, P.O. 
Box 109, Raleigh, North Carolina 27602 
For: North Carolina Railroads in general and 

Southern Railway and Norfolk Southern 
Railway in particular 

For the Public Staff: 

Theodore C. Brown, Public Staff Attorney, P.O. 
Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: On December 27, 1979, Southern Freight 
Tariff Bureau, on behalf of the rail carriers operating in 
North Carolina, filed tariff schedules with the Commission 
proposing to amend the transit rules applicable to certain 
commodities. The new rules provide that the balance of the 
through rate in effect at the time of outward bound movement 
from the transit station will apply to outbound transit 
shipments in lieu of the balance of the through rate 
effective at the time of the original inbound shipment(s) to 
the transit station. 

By Order 
January 30, 

of 
1980, 

the Commission 
these proposed 

in this 
changes, 

docket dated 
scheduled to 
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become effective on February 2, 1980, were suspended and 
investigation was instituted. The tariffs designated in the 
suspension and investigation Order were: 

The 
1980. 

Southern Freight Tariff Bureau 
(Southern Freight Association, Agent) 

Freight Tariff SFA 9998-B, Supplement 43 
Freight Tariff SFA 9930-E, Supplement 190 

matter was assigned for hearing in Raleigh on April 22, 
The hearing was held as scheduled. 

On February 14, 1980, and February 21, 1980, Southern 
Freight Tariff Bureau filed further tariff schedules 
proposing to amend the general transit rules in those 
tariffs, to become effective on March 22, 1980, and March 
29, 1980, in the same manner as those changes proposed 
earlier, as outlined above. These tariffs were suspended 
and placed under investigation by Supplemental Order of the 
Commission in this docket, dated March 18, 1980. The 
tariffs designated in the March 18 Order were: 

Southern Freight Tariff Bureau 
(Southern Freight Association, Agent) 
Freight Tariff SFA 9799-I, Supplement 46 
Freight Tariff SFA 9102-A, Supplement 94 
Freight Tariff SFA 9107-A, Supplement 77 
Freight Tariff SFA 9170-M, Supplement 27 
Freight Tariff SFA 9933-F, Supplement 77 

These tariff schedules were consolidated and made a part of 
the investigation instituted by the Order in this docket 
dated January 30, 1980. They were also under consideration 
at the April 22, 1980, hearing. 

The Commission received a protest concerning this matter 
on January 17, 1980, from J.R. Keimeier, Branch Traffic 
Manager of Ralston-Purina Company in Charlotte, North 
Carolina. 

Intervention was filed by the Public Staff of the North 
Carolina Utilities Commission on February 13, 1980. 

Testimony was prefiled by Floyd E. McClamrock of the 
Family Lines System and Diane C. Moody of Southern Railway 
System on March 24, 1980, and by Dennis Sovel of the Public 
Staff on April 14, 1980, in accordance with the Commission's 
Orders in this docket. 

This matter came on for hearing on April 22, 1980. The 

Respondent railroads and the Public Staff were present and 
represented by counsel. Ralston-Purina was present and 
represented by Public Staff counsel. The railroads 
presented the testimony of Diane c. Moody, Senior Commerce 
Officer, Southern Railway System, and Floyd E. McClamrock,
Assistant Manager Commerce, Family Lines System. The 
Public Staff presented the testimony of Dennis E. Sovel, 
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Acting Director, Transportation Rates Division, Public 
Staff, and J.R. Keimeier, Branch Traffic Manager 
Charlotte, Ralston-Purina. At the close of Respondent's 
evidence, the Public Staff moved to dismiss the application 
for failure to carry the burden of proof, which motion was 
denied. The motion was renewed and taken under 
consideration at the close of the hearing. 

Based upon a careful consideration of the testimony, 
exhibits, and documentary evidence presented in this 
proceeding, the Commission makes the following 

FINDINGS OF FACT 

1. The Respondent railroads participating in the tariff
schedules under suspension in this proceeding are subject to 
regulation by this Commission. 

2. This proceeding involves a change in transit rules
for application on North Carolina intrastate traffic. 
Currently, on North Carolina intrastate traffic, the through 
rate assessed on transit shipments is the rate in effect on 
the date the shipment was billed from the initial origin. 
The new rule provides that the through rate is the rate in 
effect on the date the shipment is billed from the transit 
station. 

3. The shipper, who has a transit privilege available 
for use in what is actually two separate movements; pays the 
local inbound rate at the time of the original movement and, 
if he elects to use the transit privilege, pays the balance 
of the through rate when he ships from the transit station 
to the final destination. The proposed change does not 
increase the local inbound rate as that is determined by the 
date the shipment is billed from the initial origin. 

4. Once an inbound movement has been made to a transit
station, the shipper has many options. He need not use the 
transit privilege but may ship his commodity from the 
transit station using a nontransit rail rate, if that is 
more economical. The shipper may also elect to ship the 
outbound commodity by motor carrier or dis pose of the 
commodity locally. 

5. The rule change may result in either rate increases
or rate decreases, depending on whether the through rate has 
been increased or decreased in the period between the 
inbound and the outbound shipments. 

6. Not all transit shipments will be subject to rate
changes due to this rule change, since rate changes are not 
frequent enough to affect all shipments. Southern Railway's 
study showed the average time between date of the inbound 
waybill and date of the outbound waybill was 38 1/2 days. 
Family Lines' study showed an average time to be 48.6 days. 
This means that unless a rate change went into effect on 
North Carolina intrastate traffic within those 38 1/2 days 
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or 48.6 days, the rate at the time of the inbound movement 
to the transit station and the rate at the time of the 
outbound movement would be the same. 

7. Grain and soybeans are the principal commodities 
affected by this change. Ralston-Purina is a principal 
intrastate shipper of these commodities. 

8. The new rule will greatly simplify transit billing. 
Transit tonnage often originates at many different or1g1ns. 
Tonnage from different movements is combined at the transit 
station and reshipped at a later date to a final 
destination. Since many inbound waybills often are used for 
one outbound waybill, the practice of using the through rate 
in effect on the date of the inbound shipment means that 
besides determining the applicable through rates, the person 
doing or checking the billing must also determine the 
correct level of rates which should be applied. With the 
new rule, it is only necessary to determine the current rate 
level. 

9. The transit rule change will promote tariff 
simplification by simplifying tariff applications. 

10. Transit charges, which are meant to defray certain 
clerical and incidental costs related to transit shipments 
but do not defray the general, operating expenses incurred 
in a through movement, are not at issue in this proceeding. 

11. Many transit shipments involve both interstate and 
intrastate traffic on the same outbound waybill. 

CONCLUSIONS 

Although transit is regulated by this Commission once it 
is published in rail carriers' tariffs, no statute requires 
that transit be offered to shippers at all. In this sense, 
it is a carrier-granted and carrier-defined privilege. 
Under this privilege, a shipper is able to apply a through 
rate for movement from initial origin to final destination 
to what is actually two distinct movements, from the initial 
origin to the transit station, and later, from the transit 
station to the final destination. The through rate plus a 
transit charge results in a more economical total charge 
than would the combination of two local rail rates. This is 
why the shipper uses the transit privilege. In return for 
granting the privilege, the railroads presumably retain 
traffic which would be lost under the higher local rates 

alone. Nothing requires use of the transit privilege if 
there is a more economical alternative, even if an inbound 
shipment is initially intended to be transited and moves on 
a transit bill of lading. 

Under both the present and the proposed rules, the shipper 
pays the local rate from the initial origin to the transit 
station which is in effect on the date of the shipment. In 
no case would that rate be increased. Whether transit is 
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used or not, that rate remains the same for the first 
portion of the transit movement, which is in actuality, if 
not in theory, a local movement in itself. There is, 
therefore, no retroactive ratemaking in this rule change 
because the local rate for the first movement is never 
changed. What is involved in the rule change is simply the 
rate to be charged for the second movement. 

The charge for the second movement in a transit shipment 
is thus all that is involved in this rule change. This 
charge maintains the fiction of a through movement even 
under the new rule because it is still based on subtracting 
the local rate already paid from a through rate. The only 
difference under the new rule is that it is the through rate 
in effect at the time of the second, rather than the first, 
movement, which is the figure from which the previously paid 
rate is subtracted to obtain the rate for the second 
movement. 

This change does not result in unreasonable rates. The 

shipper need not pay more than the total of the local rates 
in effect at the times of each movement. If the carriers 
did not offer transit privileges, they could lawfully charge 
the local rate currently in effect for each segment of a 
transit movement. Since these rates have been authorized by 
the Commission, there is no question about whether they are 

above a reasonable level. Under this proposal the shipper 
need never pay more than the combination of the two local 
rates effective at the time of each shipment, since he can 
always elect to do that directly if it is more economical. 
The transit shipper will in fact always still pay less than 
this figure if it is to his advantage to use the through 
rate. The only difference under the proposal is that the 
amount of the shipper's discount over the combination of 
local rates is reduced in those limited instances where a 
rate increase goes into effect between the first and second 
movements. Indeed, since all inbound billing is not used 
for outbound transit billing, the shipper may be able to 
arrange his affairs so as to minimize the impact of this 
proposal. Also, the shipper will receive the advantage of 
any rate decreases which may take effect between the first 

and second movements. 

This is not a revenue proceeding since the revenue impact 

is not known or foreseeable and the primary purpose of the 
rules change is not to raise any specific amount of revenue. 
The change may result in revenue increases, revenue 
decreases, or in many instances, no revenue change at all, 
depending on whether any rate changes take place between the 
first and second parts of a transit movement and the nature 
of those changes. 

The Commission does not accept the suggestion of Ralston
Purina that rate increases or decreases only apply to the 
balance of the through rate applicable to transit movements 
in North Carolina. This would result in a system which is 

at variance with that in effect on interstate traffic and in 
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other states in this area. We noted earlier that many 
transit shipments involve both interstate and intrastate 
traffic on the same outbound waybill. For this and other 
reasons, Ralston-Purina's proposal would complicate billing 
and tariffs and would be contrary to the carriers' desire to 
simplify these matters. Moreover, this proposal is based on 

the erroneous assumption that the carriers are changing the 
local rate on the first portion of the movement. In fact, 
this remains unchanged, as we have seen. What the carriers 
are doing in effect is reducing the discount for the second 
part of the movement when there is a rate increase. Since 
they could reasonably charge the local rate for this 
movement, if viewed separately, and since the balance of the 
through rate will still be below that new local rate, the 

new rule does not result in charges which are too high for 
either movement. Since the carriers have justified a higher 
local rate for the same movement in any general increase 
proceeding which may have intervened, and this rate is 
presumably reasonable for the local movement standing alone, 
it cannot logically be said that a lesser charge for 
identical service is unreasonable. 

The new rule will simplify tariff applications and make 
billing easier because only one rate, the current one, need 
be checked rather than all the previous rates applicable to 
tonnage from a variety of waybills. 

The Commission finds and concludes that the respondent 
rail carriers have met their burden of proof and that the 
proposed rule change is just and reasonable and should be 
permitted to become effective. Under these circumstances 
the renewed motion of the Public Staff to dismiss the 
application is denied. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Orders of Suspension in this docket dated 
January 30, 1980, and March ]8, ]980, be, and the same are 
hereby, vacated and set aside for the purpose of allowing 
the tariff schedules to become effective. 

2. That the publications authorized hereby may be made 
on one day's notice to the Commission and to the public, but 
in all other respects shall comply with the rules and 
regulations of the Commission governing construction, 
filing, and posting of tariff schedules. 

3. That upon publications hereby authorized having been
made, the investigation in this matter shall be 
discontinued, and this proceeding be, and the same is 
hereby, discontinued. 

ISSUED BY ORDER OF THE COMMISSION. 
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This the 18th day of August 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-89, SUB 16 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
The Provision of Telephone Service to the 
Entire Northpoint Commercial Plaza from the 
Southern Bell Telephone and Telegraph 
Company's Exchange of Winston-Salem Rather 
than from the Mid-Carolina Telephone 
Company's Old Town Exchange 

RECOMMENDED 
ORDER 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room 214, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on May 20, 1980 

Hearing Examiner Robert Gruber 

For Mid-Carolina Telephone Company: 

F. Kent Burns, Boyce, Mitchell, Burns and

Smith, Attorneys at Law, 107 Fayetteville
Street, Raleigh, North Carolina 27602

For Southern Bell Telephone and Telegraph Company: 

R. Frost Branon, General Attorney, Southern
Bell Telephone and Telegraph Company, P.O.
Box 30188, Charlotte, North Carolina 28230

For the Public Staff: 

Jerry B. Fruitt, Chief Counsel, Public Staff
North Carolina Utilities Commission, P.O. 
Box 991, Raleigh, North Carolina 27602 

GRUBER, HEARING EXAMINER: This matter arose as a result 

of a motion filed by the Public Staff on May 1, 1980, 
requesting that an order be issued requiring Mid-Carolina 
Telephone Company (hereinafter called Mid-Carolina) and 
Southern Bell Telephone and Telegraph Company (hereinafter 
called Bell) to show cause why telephone service to the 
entire Northpoint Commercial Plaza should not be provided 
from the Winston-Salem exchange of Bell rather than the Old 
Town Exchange of Mid-Carolina. On May 2, 1980, the 
Commission for good cause appearing issued a show cause 
order requiring Mid-Carolina and Bell to appear before the 
Commission to show cause why telephone service should not be 
provided to the entire Northpoint Commercial Plaza from the 
Winston-Salem exchange in accordance with the official 
exchange service area maps on file with the Commission. On 
May 7, 1980, Mid-Carolina filed a motion requesting that the 
order to show cause be dismissed, 
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The matter was called for hearing at the appointed time 
and place. Mid-Carolina renewed its motion to dismiss the 
show cause order and said motion was taken under 
consideration by the Hearing Examiner pending receipt of the 
evidence in the case. The Public Staff offered the direct 
t e s timony o f  Ge n e  A ,  C lemmo ns, Di r e ctor of the 
Communications Division, and W.B. Leverton, property owner 
in the Northpoint Commercial Plaza. Southern Bell offered 
the test i.mony of W. F. Oyer, Jr., District Staff Manager
Rates. Mid-Carolina offered the testimony of Archie Thomas, 
President of the Company. 

Based upon the pleadings, all of the evidence, testimony, 
and exhibits presented and the official Commission files and 
records, the Commission makes the following 

FINDINGS OF FACT 

1. That Mid-Carolina and Southern Bell are public
utilities subject to the jurisdiction of this Commission. 

2. That all regulated telephone companies in North 
Carolina are required to file exchange service area maps to 
define the geographical area within which each company has 
the authority and obligation to provide service. 

3, That the entire Northpoint Commercial Plaza area is 
now located in the franchised exchange service area (ESA) of 
Bell's Winston-Salem exchange and has been so located since 
at least 1974, 

4. That Southern Bell was providing telephone service
and had constructed facilities to all of the developed 
portion of the Northpoint Plaza prior to the extension of 
facilities into the Plaza by Mid-Carolina in 1979. 

5, That Mid-Carolina violated the provisions of 
G.S. 62-110 when it extended its facilities into the 
Northpoint Commercial Plaza without first obtaining from the 
Commission a certificate that public conv enience and 
necessity required such construction. 

6. That only Southern Bell has the obligation and
authority to provide telephone service to the entire 
Northpoint Commercial Plaza under its certificate of public 
convenience and necessity as reflected on its official 
exchange service area (ESA) maps on file with the 
Commission. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 

This finding is jurisdictional and uncontroverted. 

EVIDENCE A�D CONCLUSIONS FOR FINDING OF FACT NO, 2 

Public 

utilities 
Staff witness Clemmons testified that telephone 
are required to file exchange service area maps 
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with the Commission. The witness further testified that the 
tariffs of both Southern Bell and Mid-Carolina state that 
exchange service areas for each exchange are identified on 
maps fl.led as a supplement to the tariff and that such maps 
were on file for the Old Town exchange of Mid-Carolina and 
the Winston-Salem exchange of Southern Bell. 

Southern Bell witness Dyer and Mid-Carolina witness 
Thomas both testified that their respective companies have 
on fl.le with the Commission exchange service area maps with 
the latest revision having an effectiv e date of April 26, 
1978, for Winston-Salem and October 15, 1978, for Old Town. 

N .c. General Statute 62-31 gives the Commission full 
power and authority to make and enforce reasonable rules and 
regulations for public utilities. The Commission has 
established such rules in connection with exchange service 
area maps. Commission Rule R9-4(b)(2) requires that each 
regulated telephone utility in North Carolina have on file 
with the Commission for each exchange it serves a map 
showing the exchange service area. In addition, 
Rule R9-4(b)(5) requires that when a telephone utility 
desires to make changes in maps, an official fl.ling shall be 
made to the Commission. The requirement that telephone 
utilities file exchange service area maps is clearly set 
forth in Commission Rules and in the telephone company 
tariffs. 

EVIDENCE ANO CONCLUSIONS FOR FINDING OF FACT NO. 3 

Public Staff witness Clemmons testified that his study of 

the Winston-Salem and Old Town exchange service area maps on 
file with the Commission clearly show that the entire 
Northpoint Commercial Plaza is within the Winston-Salem 
exchange service area. The witness further testified that 
the current Winston-Salem exchange service area map has an 
effectiv e date of April 26, 1978, and the current Old Town 
exchange map has an effectiv e date of October 15, 1978. 
Witness C lemmons testified that the current Old Town 
exchange map shows that boundary line to be in the same 
location as the Winston-Salem map and that a check of the 
exchange maps back to 1974 disclosed that the boundary line 
as shown on those maps agrees with the current maps. 

Mid-Carolina witness Thomas and Southern Bell witness 
Dyer both agreed on cross-examination that the current 
exchange service area maps of their respectiv e companies 
show the Northpoint Commercial Plaza to be located in the 
Winston-Salem exchange service area. 

Based on the testimony and exhibits of the Public Staff, 

Mid-Carolina and Southern Bell, the Examiner concludes that 
the entire Northpoint Commercial Plaza is within the 
franchised exchange service area of Southern Bell's 
Winston-Salem exchange and that the area where the Plaza is 
located has been within the Winston-Salem exchange service 
area since at least 1974. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 
NOS. 4, 5, AND 6 

Public Staff witness Clemmons testified that at the time 
of his field visit to the Northpoint Commercial Plaza area 
in April 1980, he found that Mid-Carolina had extended 
telephone cable from its Old Town exchange to the western
most portion of the Northpoint Commercial Plaza and was 
serving one subscriber. Mid-Carolina witness Thomas 
testified that Mid-Carolina initially provided service to 
the Plaza in mid-1979. 

Witness Thomas further presented as Mid-Carolina 
Exhibit No. 4 a letter dated November 1, 1978, addressed to 
a Mid-Carolina official and signed by a southern Bell 
of ficial to which was attached a ske tch (no s cale) 
"indicating the agreed upon exchange service area boundary 
location between Southern Bell and Mid-Carolina Telephone 
Comp any a t  a n  arbitrary line s e p arating t h e  two 
companies .•. • (Emphasis added.) Witness Thomas presented 
Mid-Carolla Exhibit No. 7 showing that in June 1979 Mid
Carolina extended facilities a distance of 2,141 feet to the 
westernmost portion of the Plaza from its nearest existing 
facilities located on Edgebrook Driv e. Southern Bel l 
witness Dyer testified that his Company's facilities come 
within 800 feet of the portion of the Plaza in question. In 
addition, Oyer Exhibit No. I shows that Southern Bell has 
been providing service tothe Plaza since at least March 27, 
1974, when service was provided to K-Mart and Big Star. 

The language of G.S. 62-110 is clear that a public 
utility cannot begin the construction of facilities into an 
area without first obt aining from the Commission a 
certificate that the public convenience and necessity 
requires such construction ex cept "construction in to 
territory contiguous to that already occupied and � 
receiving similar service from another public utility ••• ," 
(Emphasis added.) This latter provision permits a utility 
to begin the construction of facilities without first having 
a certificate of public convenience and necessity £!!.!L in 
the case where the extension is into a contiguous area not 
receiving service from another utility. When Mid-Carolina 
extended its facilities into Northpoint Commercial Plaza in 
1979, the Plaza was not an unserved area. It was being 
served b y  Southern Belt and was assigned to the 
Winston-Salem exchange on the exchange service area maps of 
both companies. Under the provisions of G.S. 62-110, 
Mid-Carolina was required to obtain a certificate from the 
Commission before it extended its facilities into the serv ed 
area. The certificate could have been effected through a 
revision in the exchange service area maps to place the 
Plaza in the Old Town exchange after a finding by the 
Commission that such an extension was required by the public 
conv enience and necessity. The purpose of an exchange 
service area map is to define the area where a utility has a 
monopoly right and obligation to provide service. The 
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defining of a service area helps to avoid unnecessary 
construction or duplication of facilities. The purpose of 
Commission Rule R9-4 requiring that exchange service area 
maps and any changes in the maps be filed is intended to 
give the Commission an opportunity to decide if a boundary 
change is reasonable and in the public interest. The 
legislature recognized the necessity for such oversight by 
the Commission when it authorized the Commission under 
G.S. 62-31 to make and enforce reasonable rules and 
regulations. Such authority is essential to prevent abuses 
by utilities, who left to their own devices may not act in 
the public interest. The legislature further recognized the 
need for the Commission to assign and regulate utility 
service areas in the public interest when it passed G.S. 62-
110.2 in 1965 giving the Commission authority to assign 
ele ctric service areas. It seems clear from the 
legislature's action that it fully intended for the 
Commission to oversee the establishment of exchange service 
areas. 

Another consideration in this matter is raised by the 
Court's 1974 decision in State ex. rel. Utilities 
Commission v. Southern Bell�ephone lliid Telegraph 
Company, 21 N.C. App. 1rr:-- In that case, the cour t
concluded "that the Commission does not have the authority 
to compel Southern Bell to provide local exchange service to 
an area which is already receiving such service from another 
public utility." 

This instant case mus t be viewed in light of the 
circumstances with which the court was concerned in its 1974 
decision. In the 1974 case, Central Telephone Company had 
been assigned a service area on its ESA maps,  had 
constructed facilities to serve the assigned area and was 
providing service to the area in question. Notwithstanding 
these circumstances, the Commission ordered Southern Bell to 
extend its facilities and provide service into the same 
area. The court stated that "The single issue presented by 
this appeal is whether the Utilities Commission was correct 
in ordering Southern Bell to provide telephone service to 
individuals who reside in an area which is presently served 
by Central Telephone Company." 

The court concluded that "under the facts of this case 
to order Southern Bell to renderservice to an area already 
occupied by Cen tral Tele phone Company would foster 
duplication, wastefullness and unwarranted competition - all
of which are repugnant to the avowed policy of the public 
utility law." (Emphasis added.) 

It seems axiomatical to the Commission that it is also 
repugnant to public utility law for a telephone utility on 
its own motion to extend its facilities into an area already 
occupied by another telephone utility without a finding 
first being made by the Commission that the public 
convenience and necessity requires such extension. 
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The facts of the instant case are that at the time 
Mid-Carolina extended its facilities 2,141 feet to reach the 
Northpoint Commercial Plaza in 1979, the entire Plaza area 
was assigned to Southern Bell on the exchange maps of both 
companies, the exchange service area maps had reflected such 
assignment since at least 1974, Southern Bell had already 
constructed facilities within the Plaza area to service 
potential subscribers, Southern Bell was serving all of the 
developed portion of the Plaza and Southern Bell had 
facilities located within 800 feet of the undev eloped 
westernmost portion of the Plaza in question. The Plaza 
area to which Mid-Carolina extended its facilities was not a 
contiguous unserved area 
which Southern Bell had 
years. 

but a part of the same development 
been serving for at least fiv e 

The Commission concludes that Mid-Carolina's action to 
arbitrarily separate a small portion of the Plaza from the 
majority of the Plaza was not in the public interest, 
resulted in the unnecessary extension of facilities and 
violated the provisions of G.S. 62-110. The Commission 
further concludes that Southern Bell has the obligation and 
authority to serve the Northpoint Commercial Plaza and that 
service to the entire Plaza should be provided from the 
Winston-Salem exchange in accordance with the ESA maps on 
file with the Commission. 

IT IS, THEREFORE, ORDERED: 

1. That the motion made by Mid-Carolina to dismiss the
show cause order and the motion of Southern Bell that it be 
dismissed from the proceeding are denied. 

2. That Southern Bell i.s hereby ordered to provide
telephone service to the entire Northpoint Commercial Plaza 
in accordance with its current Winston-Salem exchange 
service area map on file with the Commission. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 16th day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-89, SUB 16 

BEfORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
The Provision of Telephone Service to the 
Entire Northpoint Commercial Plaza from 
the Southern Bell Telephone and Telegraph 
Company's Exchange of Winston-Salem Rather 
than from the Mid-Carolina Telephone 
Company's Old Town Exchange 

ORDER 
OVERRULING 
EXCEP TIONS AllD 
Afr!RMING 
RECOMMENDED 
ORDER 

HEARD IN: 

B EfORE: 

APP EARANCES: 

The Commission Hearing Room, 
430 North Salisbury Street, 
C a r o lina, on September 
11:00 a.m. 

Dobbs Building, 
Raleigh, Nor th 

19, 1 9 8 0, at 

Presiding; and 
Tate, John .i. 

Chairman R obert K. K oger, 
Commissioners Sarah Lindsay 
Winters, Edward B. Hipp, 
Campbell, and Douglas P. Leary 

A, Hartwe ll 

for Mid-Carolina Telephone Company: 

f. Kent Burns, Boyce, Mitchell, 
Smith, Attorneys at Law, P.O. 
Raleigh, North Carolina 27602 

Burns and 
B o x  1406, 

f or Southern Bell Telephone and Telegraph Company: 

R. frost Branon, General Attorney, Southern 
Bell Telephone and Telegraph Company, P.O.
Box 30188, Charlotte, North Carolina 28230

f or the Public Staff :  

Jerry B .  fruitt, Chief Counsel, Public Staff-
North Carolina Utilities Com�ission, P.O. 
Box 991, Raleigh, North Carolina 27602 

BY T'lE COMMISSION: On July 16, 1980, Hearing Examiner 
Robert Gruber issued a Rec ommended Order in this docket. 
The Recommended Order denied the motion made by �id-Carolina 

to dismiss the show cause order and also denied the motion 
of Southern Bell that it be dismissed from the proceeding. 
In addition, Southern Bell was ordered to provide telephone 
service to the entire N orthpo int Commercial P laza in 
accordance with its current Winston-Salem exchange service 
area map on file with the Commission. On July 29, 1980, 
Exceptions of Mid-Carolina Telephone Company to Rec ommended 
Order was filed. S outhern Bell filed Exceptions to 
Recommended Order and Author ities in Support There of on 
July 31, 1980. 
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Oral ar gum en t on the 
Commission on September 19, 
Southern Bell, and the 
presen ted or al argum en t 
positions. 

Exceptions was heard by the 
1980. Counsel for Mid-Carolina, 

?ubli c Staff were pr esen t and 
supporting their resp ective 

Based upon a review of the entire :-ecor d in this 
proceeding, including the Exceptions and oral ar,;um en t bi 
able counsel, the Commission is of the opinion, finds, and 
concludes that all of the findings, conclusions, and 
or dering paragraphs contained in the Recommended Order are 
fully suppor ted by the record. Accordinzly, the Commission 
further finds that the Recom,nended Or:ler dated July 16, 
1980, should be affirmed and that each of the Exceptions 

thereto should be overruled and denied. 

Hid-Carolina"s Edgebrook Drive subscribers are, according 
to Mid-Carolina and Southern Bell service area maps on file 
with the Commission, located in the Winston-Salem exchange 
of Southern Bell. In that these subscribers nave received 
service from Mid-C:irolina for several years, the Co:nmission 
conclu des that it would be unreasonable to require them to 
be served by Southern Bell no twithst anding the fact that 
they are within Southern Bell "s exchange. Therefore, the 

Commission concludes that these subscribers should continue 
to be served by Hid-Carolina, and that boundary lines should 
be revised accor dingly. Therefore, Southern Sell and Mid
Carolina should fi le with the Commission revised maps 
consisten t with this decision showing the Edgebrook Drive 
subscribers in the Old Town exchange of Hid-Carolina and the 

en tire Nor thpoint Commercial Plaza within �he Winston-Salem 
exchange of Southern Bell. 

IT IS, THEREFORE, ORDERED as follows: 

1. That each and all of the Exceptions filed by 

Southern Bell and Hid-Carolina are denied. 

2. That the Recommended Order issued on July 15, 1980, 

is affirmed. 

3. That Southern Bell and M id-Carolina shall file with 
the Commission revised rnaps conforming with this Order. 
Such maps shall show Edgebrook Drive subscribers in the Old 
To·,rn exchange of :Hd-Carolina Telephone Company and the 
entire Nor thpoint Comm ercial Plaza in the Winston-Salem 
exchange of Southern Bell. 

ISSUED 3Y ORDER OF THE COMMISSION. 
This the 8th day of October 1980. 

( Si::AL) 
IORTH CAROLINA UTILITIES COM�ISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-10, SUB 388 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Susie B. Creadick, Complainant RECOMMENDED ORDER 

DIRECTING RESPONDENT 
TO INSTITUTE 
RESIDENTIAL 
TELEPHONE SERVICE 

vs. 

Central Telephone Company, Respondent 

HEARD IN: 

BEFORE: 

APPEARANCES: 

Commission Hearing Room 214, Dobbs Building, 
Raleigh, North Carolina, on February 15, 1980, 
at 10:00 a.m. 

Robert H. Bennink, Jr., Hearing Examiner 

For the Respondent: 

James M. Kimzey, Kimzey, Smith & McMillan, 
Attorneys at Law, Wachovia Bank Building, P.O. 
Box 150, Raleigh, North Carolina 27602 
For: Central Telephone Company 

For the Public Staff: 

G. Clark Crampton, Staff Attorney, Public Staff
- North Carolina Utilities Commission, P.O. Box
99], Raleigh, North Carolina 27602
For: The Using and Consuming Public and Susie

B. Creadick

BENNINK, HEARING EXAMINER: On November 5, 1979, Susie B. 
Creadick (Complainant) filed a formal complaint with the 
Commission against Central Telephone Company (Central or 
Respondent), therein ra1s1ng allegations of "unfair and 
discriminatory treatment" by Central. Pursuant to the 
Commission's rules of practice and procedure, the complaint 
was served upon Respondent by Order dated November 27, 1979. 
Central filed its answer to the complaint on December 17, 
1979. On December 28, 1979, the Commission issued a "Notice 
to Complainant of Answer Filed by Respondent." On January 
7, 1980, the Complainant filed a response in this docket 
indicating that the Respondent's answer was not satisfactory 
�o her. The Complainant also requested that a public 
hearing be scheduled by the Commission. The matter was 
�ubsequently set for hearing by Commission Order dated 
January 28, 1980. 

On February 5, 1980, the Public Staff filed a "Notice of 
Intervention" in this docket on behalf of the Using and 
Consuming Public pursuant to G.S. 62-15(d). 

Upon call of the matter for hearing at the appointed time 
and place, both the Complainant and the Respondent were 



700 TELEPHONE 

present and represented by 
testified in her own behalf. 
testimony of Mac Armstrong, 
Services Manager for Central. 

counsel. The Complainant 
Respondent offered the 

who is Assistant Customer 

Based upon a careful consideration of the complaint, the 
testimony offered at the hearing, and the entire record in 
this proceeding, the Hearing Examiner makes the following 

FINDINGS OF FACT 

1. That Respondent Central Telephone Company is a public
utility as defined in G.S. 62-3(23)a.6 and is subject to the 
jurisdiction of this Commission. 

2. That this proceeding involves a complaint filed
against the Respondent by Susie B. Creadick. Ms. Creadick 
is seeking to establish residential telephone service in her 
own name. The Complainant has been denied such service by 
Central until such time as a past-due account in the amount 
of $363.39 is satisfied. Said past-due account was listed 
in the name of Ms. Creadick's husband, R.N. Creadick, from 
whom she has been separated since February 11, 1979. This 
service was disconnected by Central on July 17, ]979, for 
nonpayment. 

3. That R.N. Creadick, and not the Complainant, applied 
for telephone service from Central in April 1978. Telephone 
service was installed on April 7, 1978, in the name of R.N.
Creadick. The Complainant had no contact whatsoever with 
Central at the time such residential service was initiated 
in April 1978. The Complainant was not informed by Central 
that said Company considered her legal liability to be equal 
to that of her husband at the time such service was 
instituted. All bills were rendered by Central in the name 
of R.N. Creadick alone. This account was listed in the 
telephone book in the name of R.N. Creadick. Company 
records do not indicate that the Complainant was in any way 
involved with the initial application for residential 
telephone service. None of the Company records or account 
cards with respect to the service in question have the 
Complainant's name on them. 

4. That the Complainant resides at 330 West King Street
in Hillsborough (Orange County) and works in Alamance County 
as an employee of the Arts Council. Ms. Creadick has two 
children, ages eight and 12, who are home alone in the 
afternoon between the hours of 3:00 p.m. and 5:00 p.m. The 
Complainant's mother-in-law, Margaret B. Creadick, resides 
in a separate apartment in the West King Street house which 
is kept locked. This residence is jointly owned by the 
Complainant, R.N. Creadick, and Margaret B. Creadick. 
Margaret B. Creadick has telephone service in her own name 
et the residence in question. Complainant does not have 
access to Margaret B. Creadick's telephone. 
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5. That
into a legal 
process of 
outstanding 

the Complainant and her husband have entered 
separation agreement and are presently in the 
negotiating an agreement with respect to the 

telephone bill in question. 

6. That Central was first advised that the Complainant 
was separated from R.N. Creadick at the time Complainant 
sought to initiate service in her own name in August or 
September 1979. At that time, the Complainant advised 
Central of where R.N. Creadick could be contacted so that 
the Respondent could attempt to collect the overdue 
telephone bill in question from him. 

7. That even after his separation from the Complainant,
R.N. Creadick never requested Central to discontinue the 
residential telephone service listed in his name at 330 West 
King Street. Nor did R.N. Creadick ever request Central to 
place said account in the Complainant's name and to remove 
his name therefrom. 

8. That R.N. Creadick presently owns and operates two 
music stores in Chapel Hill, North Carolina; namely, Hill 
Music and Oxbow Music. 

9. That most, if 
�he past-due telephone 
charges associated 
Complainant. 

not all, of the toll calls covered by 
bill in question were made and the 
therewith were incurred by the 

JO. That subsequent to the disconnection of service on 
July 17, 1979, at the 330 West King Street residence, 
Central mailed two letters to R.N. Creadick at the above
referenced address in an attempt to collect the account in 
question. These letters were mailed by Central on September 
21, 1979, and October JO, 1979, respectively. Central 
contacted Mr. Creadick by telephone regarding payment of the 
account on two occasions, their being October JJ, 1979, and 
November 28, 1979. 

ll. That Central has agreed to provide the Complainant 
with telephone service in her own name upon payment of the 
overdue bill in question and said Company has also agreed to 
waive any deposit requirement in establishing such service 
upon satisfaction of such account. 

12. That on December 4, 1979, Central contacted the 

Complainant by telephone in order to gather the additional 
information necessary to complete Complainant's application 
for service. Central is continuing to maintain this 
application in its files. 

13. That under Chapter 12 of the Rules and Regulations of
this Commission, Susie 8. Creadick was not a "customer" of 
Central with respect to residential telephone service 
rendered prior to July 17, 1979, at 330 West King Street, 
pursuant to the account listed in the name of R.N. Creadick. 
Rather, Central's "customer" was R.N. Creadick alone. 
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14. That the Hearing Examiner is without authority to 
make a finding in this matter concerning the question of any 
legal liability for the outstanding telephone bill in 
question which may ultimately be placed upon or be assumed 
by the Complainant. 

Whereupon, the Hearing Examiner reaches the following 

CONCLUSIONS 

Section 62-75 of the North Carolina General Statutes 
specifically provides that the ultimate burden of proof in a 
complaint proceeding before this Commission must be borne by 
the Complainant. Based upon a careful review of the 
evidence presented, the record as a whole, and the foregoing 
Findings of Fact, the Hearing Examiner is of the opinion, 
and therefore concludes, that the Complainant is entitled to 
the relief for which she has prayed in this proceeding. 
Accordingly, Central Telephone Company is hereby directed to 
permit Susie B. Creadick to establish credit and residential 
telephone service in her own name at 330 West King Street in 
Hillsborough, North Carolina. Said service is to be used 
and paid for by the Complainant pending settlement of the 
question of her ultimate legal liability and responsibility 
for paying all or any part of the past-due bill in the 
amount of $363.39 which is presently owing on the account 
previously established in the name of R.N. Creadick. In 
this regard, the Complainant testified at the hearing that 
she and her husband are now in the process of attempting to 
negotiate an acceptable arrangement which would result in 
payment of the overdue account at issue herein. 

Central has taken the basic position in this proceeding 
that the term "customer" as used in Chapter 12 of the 
Commission's Rules and Regulations includes both the 
applicant for residential telephone service and also the 
spouse of such applicant on the theory that both individuals 
dre users of the service, even though only one of such 
individuals may have actually taken part in arranging for 
the initial establishment of service. Review of the Rules 
of this Commission leads the Hearing Examiner to conclude 
that the terms "customer" and "applicant" as used in 
Chapter 12 of said Rules are basically synonymous, 
particularly when, as is the case here, there is no 
significant indication in the record that the utility, even 
by its own corporate practices and procedures, has treated 
both the applicant for service and the spouse of such 
applicant as being equally responsible from a legal point of 
view for the service provided to their household. 

In this particular case, the Hearing Examiner finds that 
the following facts support a conclusion that Central 
regarded R.N. Creactick as its "customer," rather than Susie 
B. Creadick or both of said individuals:

l. R.N. Creadick was the sole applicant for service.
Company records do not indicate that Susie B. Creadick was 
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in any way involved with making the initial application for 
residential telephone service at 330 West King Street in 
April 1978. 

2. None of Respondent's corporate
cards with respect to the service in 
Complainant's name contained thereon. 

records or account 
question have 

3. This account was originally established in the name
of R.N. Creadick alone and only the name of R.N. Creadick 
was listed in the Company telephone book. 

4. All bills were rendered by Central in the name of
R.N. Creadick alone. 

5. Although Central was advised by the Complainant as 
early as August or September of 1979, that she and R.N. 
Creadick were then separated, the Company, nevertheless, 
subsequently mailed two letters addressed to R.N. Creadick 
to the 330 West King Street address in an attempt to collect 
the overdue bill. Said letters were mailed on September 21, 
1979, and October 10, 1979, respectively. Complainant's 
name did not appear thereon. 

6. Central did not attempt to collect the overdue bill
directly from Susie B. Creadick prior to the time that the 
Complainant initially sought to establish a residential 
account in her own name in August or September 1979. 

The Hearing Examiner further notes that 
could certainly have had the service 
disconnected at the time he became separated 
but, for whatever reason, said individual 
follow that course of action. 

R.N. Creadick 
in question 

from his wife, 
chose not to 

While the Hearing Examiner is troubled by certain aspects 
of this case, particularly by the fact that the Complainant 
admits that she was in fact responsible for making most, if 
not all, of the long distance calls billed by Central prior 
to disconnection of the R. N. Creadick account on July 17, 
1979, it must be recognized that a determination of ultimate 
legal liability as between R.N. Creadick and the Complainant 
for the bill in question is beyond the jurisdiction of this 
Commission. Any determination with respect to the ultimate 
legal liability for payment of such bill must, by necessity, 
be made by a court of competent jurisdiction or otherwise be 
settled by means of an agreement negotiated between Susie B. 
and R.N. Creadick. It is beyond the power of this Hearing 
Examiner to make such a determination. 

Therefore, having concluded that Susie B. Creadick was not 
o "customer" of Central for purposes of applying Chapter 12
of the Commission's Rules and Regulations, and having
further concluded that this Commission is without authority
�o make a determination as to whether or not Complainant
bears any legal liability in this matter, it therefore
follows that Central should permit the Complainant to 
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establish credit and residential service in her own name at 
her 330 West King Street residence until such time as the 
ultimate legal responsibility for the outstanding bill is 
finally determined. 

Central is certainly free under the terms of this Order to 
now seek a legal determination of whether Ms. Creadick is 
legally liable for the overdue bill at issue herein. Should 
it be hereafter determined or agreed that Susie B. Creadick 
is in fact liable for all or any portion of said bill, it is 
the opinion of this Hearing Examiner that Central would then 
be justified in insisting upon payment of such sum by Ms. 
Creadick as a condition to providing further telephone 
service in her own name as ordered herein. 

Nevertheless, the Hearing Examiner feels compelled to note 
that the primary legal responsibility of R.N. Creadick to 
pay the past-due bill is clear in this case, notwithstanding 
any potential liability which Central claims Susie B. 
Creadick may share in this regard with Mr. Creadick. It is 
dlso clear that Mr. Creadick, having been the applicant for 
initial service from Central, was a "customer" of said 
company for purposes of applying the Rules and Regulations 
of this Commission. 

Although Central is free to initiate whatever actions it 
ueems appropriate and reasonable in an attempt to collect 
the past-due bill at issue herein, the Hearing Examiner is 
hopeful that legal action by Central in this matter will not 
be necessary in view of the testimony offered by the 
Complainant to the effect that she and her husband are now 
in the process of attempting to settle responsibility for 
payment of the bill in question between themselves, so that 
said account may soon be paid. Complainant is strongly 
urged to expeditiously settle this matter with her husband, 
1f possible, and to fully inform Central and the Public 
Staff of any progress made in this regard as the Complainant 
attempts to reach an agreement thereon with her husband. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Central Telephone Company shall per�it S�sie B.
Creadick to establish credit and telephone service 1n her 
own name at her residence located at 330 West King Street, 
Hillsborough, North Carolina, to be used and paid for by Ms. 
Creadick until such time as her legal responsibility for 
paying all or any part of the outstanding final bill in the 
amount of $363.39 is determined. 

2. That the
above shall be 
deposit if the 
and satisfactory 

service referred to in ordering paragraph 1 
provided by Central without benefit of 
Complainant is able to establish acceptable 
credit pursuant to Commission Rule Rl2-2. 

ISSUED BY ORDER OF THE COMMISSION. 
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This the 28th day of March 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-10, SUB 388 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
M s. Susie B. Creadick, Complainant ORDER 

DECLARING 
DISPUTE 
TO BE 
MOOT 

vs. 

Central Telephone Company, Respondent 

BY THE COMMISSION: On ifarch 28, 1980, Commission Hearing 
Examiner, Robert H. Bennink, Jr., issued a "Recommended 
Or der Directing Respondent to I nstitute Residential 
Telephone Service." On April 14, 1980, Respondent Central 
Telephone Company filed exceptions to this Recommended Or der 
a nd required oral argument on these exceptions. On 
April 18, 1980, the Commission scheduled oral argument on 
these exceptions for hearing on May 22, 1980. By subsequent 
Or der s, the hearing was rescheduled for July 24, 1980. 

The matter came on for 
Commission . At the hearing, 
Company and the Public Staff 
Susie B. Creadick were present 
consideration of the recor d  
Central Telephone Company's 
therein; 

argument before the full 
Respondent Central Telephone 

on behalf of the Complainant 
and made oral argument. Upon 
in its entirety, including 

exceptions and oral argument 

IT IS ORDERED that the complaint of Susie B, Creadick 
vs. Central Telephone Company be, and hereby is, declared 
moot. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 31st day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

COMMISSIONER TATE DISSENTS . 
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DOCKET NO. P-89, SUB 17 

BEfORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Town of Pineville (Pineville Telephone Company), 

Complainant 

vs. ORDER 

Southern Bell Telephone and Telegraph Company 
and Eslon Thermoplastics, Inc., 

HEARD IN: 

BEfORE: 

APPEARANCES: 

Respondents 

Room 213, Commerce Hearing Room, Dobbs 
Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on September 25, 
1980 

Commissioner A. Hartwell Campbell, Presiding; 
and Chairman Robert K. Koger and Commissioner 
Sarah Lindsay Tate 

for the Complainant: 

f, Kent Burns, Boyce, Mitchell, 
Smith, Attorneys at Law, P.O. 
Raleigh, North Carolina 27602 

and 

Burns and 
Box 1406, 

Peter A. foley, Attorney at Law, 1009 Cameron 
Brown Building, Charlotte, North Carolina 

for the Respondents: 

R. frost Branon, Jr., General Attorney, 
Southern Bel l Tele phone and Telegraph 
Company, P.O. Box 30188, Charlotte, North 
Carolina 28230 

Gene v. Coker, Attorney at Law, 1245 Hurt 
Building, Atlanta, Georgia 30303 

for the Intervenors: 

Terry G. 
Law, 1762 
o.c.

Mahn, Werner & Mahn, Attorneys at 
Church Street, N .W., Washington, 

for: Eslon Thermoplastics, Inc. 

BY THE COMMISSION: This Complaint proceeding was 
initiated by the Town of Pineville (Pineville) on August 19, 
1980, wherein it requested that the Commission order 
Southern Bell Telephone and Telegraph Company (Southern 
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Bell) not to pr-ovide or offer to provide telephone service 
to Eslon Thermoplastics, Inc. (Eslon), until hearing was 
held and final order issued determining the issues raised in 
the com;>laint. 

On August 20, 1980, the Commission issued an Or der 

serving the complaint on both Southern Bell and Eslon. 
Additionally, on August 20, 1980, the Commission issued a 
Temporary Order directing Southern Bell not to provide or 
offer to provide telephone service to Eslon Thermoplastics, 
Inc., until hearing on the Temporary Order set for August 
27, 1980, or- as soon thereafter as said determination could 
be made. Southern Bell filed an Answer to the complaint on 
August 25, 1980. 

The matter came on for hearing on August 26, 1980, as 
scheduled 3.nd all parties were pr-esent and represented t>y 
counsel. In addition to arguments by counsel, witnesses for 
Southern Bell and Eslon presented 3worn testimony to the 
e f fect that the Tem;>or-ary Order should be dissolv ed, 
Southern Bell be al lo;;ed to serve Eslon, and that the 
complaint be dismissed. Pineville was allowed to flle a 
memorandum in support of continuing the Temporary Order. 

Following that hearing, the Commission concluded that the 
Temporary Order, issued August 20, 1980, should remain in 
effect pending a hearing before a panel of the Commission 
set for- Sept emb er 25, 1980, and further order of the 
Commission. 

The hearing was duly held before Chairman Koger and 
Commissioners Campbell and Tate on September 25, 1980, in 
Room 213, Dobbs Building, 430 :-lorth Salisbury Street, 
Raleigh, and the entire record, including testimony and 
exhibits pr-oferred at the August 26, 1980, hearing was 
incorporated by reference at this hearing. Jae� G. Crump, 
Acting General Manager of Pineville Telephone Company, and 
R.T. Payne, President and part owner of Mid-South Consulting 
Engineers, testified on behalf of Pineville; Janice Perry, 
Manager - Forecast, and Harry D. Barnes, Jr., Staff 1-lanager 
Business Department, testified on behalf of Southern Bell; 
Rex Eagle, President of Tele-Management Resources, Inc., 
William Bradley, President of Eslon, Edward Zulch, employee 
of Plastic Piping Systems of Maryland, and John E. Hackett, 
Vice President of Administration, Aeronica, Inc., testified 
on behalf of Eslon. Thomas Moncho, General Regulatory 
Manager, Central Telephone Company, made a statement for the 
record. rollo·,1ing the testimony of Southern Bell's 
witnesses, counsel for Southern Bell renewed a motion to 
dismiss ( su pported by Eslon) for the reason that the 
evidence showed that Eslon's equipment to which it wanted a 
Southern Bell connection was located on property located in 
Southern Bell's area of undertaking and was in ful l  
compliance with Southern Bell's tariffs and the rules and 
regulations of the Commission and the FCC. The Commission 
denied the motion without prejudice. 
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Based upon the evidence of record and the public hearing 
held as above recited, the Commission makes the following 

FINDINGS OF FACT 

1. That Southern Bell is a •utility• within the meaning
of G.S. 62-3(23), provides telecommunications services in 
various parts of North Carolina within the areas it has 
undertaken to serve (including Charlotte and substantial 
portions of Mecklenburg County), and is subject to the 
jurisdiction of this Commission. 

2. That the
Telephone Company 
within the Town 

town of Pineville through 
provides telephone service 
limits of Pineville and 

the Pineville 
to customers 

certain other 
•grandfathered" customers outside such limits,
•utility• for the purposes of regulation by
Carolina Utilities Commission. (G.S. 62-3(23}(f)} 

and is a 
the North 

3. That Eslon Thermoplastics, Inc., is a manufacturer of
plastic products such as piping and conduit and markets its 
products across the United States. 

4. That Eslon is presently a telephone customer of
Pineville Telephone Company, and prior to 1979 Eslon's 
business operations were located entirely on a 15-acre tract 
within Pineville's service area. 

5. That in the early spring of 1979, Eslon determined
that as a result of growing financial success it needed to 
expand its facilities and entered negotiations for a 10-acre 
tract of land which abutted the 15 acres it already owned, 
and which was located in Southern Bell's territory. Eslon 
acquired this property in the fall of 1979, for a purchase 
price of approximately $200,000. Upon acquiring the 10-acre 
tract, Eslon owned two contiguous tracts of land consisting 
of 25 acres in the Southland Industrial Park of south 
Mecklenburg County. 

6. That an easement for a railroad spur runs along the
dividing line between Eslon's "old" property and the newly 
acquired 10-acre tract. The boundary line between Pineville 
Telephone Company's and Southern Bel l Telephone and 
Telegraph Company's service territories runs along this 
railroad easement. 

7. That prior to the actual acquisition of the 10-acre
tract, but after negotiations for its acquisition had begun, 
Eslon retained a consulting firm to study its internal 
communications needs. In the course of the consulting 
study, Eslon informed the consultant of its expansion plans 
and where its expansion property was located. The 
consultant inquired of Southern Bell concerning the location 
of its service boundary line and determined that the 
expansion property lay in Southern Bell's territory. 
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8. That the consultant recommended that in light of
Eslon's expansion plans, and in order to avoid any future 
service problems such as "split" telephone service between 
Pineville and Southern Bell, Eslon should lease or purchase 
its own interconnect PBX and seek service from Southern 
Bell. 

9. That upon recommendation of the consultant, Eslon
purchased an electronic PBX switch (OKI Discovery III) and 
had it installed by RCA in a small building or shed located 
on its expansion property within Southern Bell's territory. 
Eslon owns the entire PBX facility, including all lines and 
cables connecting this PBX to Eslon's offices in Pineville's 
territory. 

10. That this privately owned PBX facility initially will 
serve Eslon's current operating facilities, and in addition, 
it is intended to serve and is capable of serving Eslon's 
expanded operations which will be located on the recently 
acquired 10-acre tract. The PBX is located in a reasonably 
central location in order to facilitate the future 
development of the entire 25 acres owned by Eslon. 

11. That after installing the said PBX in Southern Bell's
territory, Eslon contacted Southern Bell and requested Bell 
to furnish Eslon service by interconnecting to the PBX. 

12. That the subject PBX is registered with the FCC and
is fully protected under Part 68 of the FCC rules. 

13. That after reviewing Eslon's request for inter
connection and after determining that the subject switch was 
registered and within Bell's service territory, Southern 
Bell extended its facilities so as to terminate with Eslon's 
priv ate PBX. All of Southern Bell's cable and pole 
attachments used in making the interconnection are 
completely within its own franchise territory. 

EVIDENCE FOR FINDINGS OF FACT NOS. 1 AND 2 

1. The evidence regarding Findings of Fact Nos. 1 and 2
is found in the official files and maps of the Commission, 
its findings in prior orders, and the evidence of record in 
this proceeding. Testimony in this proceeding shows that 
Southern Bell provides service in parts of Charlotte and 
Mecklenburg County and, more particularly, in and around the 
area of the Southland Industrial Park. The evidence and 
testimony of Pineville's witnesses also show that Pineville 
provides service within its town limits and to certain 
customers outside its limits. The maps and testimony in the 
proceeding show that part of what is commonly called the 
Southland Industrial Park is located both within and without 
the town limits of Pineville and that those customers within 
the limits are served by Pineville and those without are 
served by both Southern Bell and Pineville' However, it is 
clear that, in this area in question, the territory outside 
the town limits of Pineville is Southern Bell "territory" 
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and those few customers served by Pineville are so served by 
•grandfather• provisions of previous Commission Orders.

EVIDEN CE FOR FINDINGS OF FACT NOS. 3, 4, 5, AND 6 

The evidence supporting Findings of Fact Nos. 3, 4, 5, 

and 6 is found in the testimonies of William Bradley, 
President of Eslon; Rex Eagle, President of Tele-Management 
Resources, Inc.; Edward Zulch, a representativ e of a 
customer of Eslon; and Jack Crump, Acting Manager of the 
Pineville Telephone Company. Mr. Bradley testified that 
Eslon was in the business of manufacturing and selling 
plastic products, such as piping and conduit, and markets 
same across the United States. Mr. Bradley and Mr. Eagle 
testified as to the importance of good communications 
service to Eslon and its desire to have reliable 
communications now and when its expansion plans are 
realized. Both Mr. Bradley and Mr. Crump testified that 
Eslon is presently a customer of Pineville Telephone 
Company. Mr. Bradley testified concerning the financial 
and corporate history of Eslon, stating that some years ago 
Eslon was operating as a local, and financially troubled 
concern. He stated that Eslon has become financially sound 
and nationwide in its outlook since its parent, Sekisui 
Chemical Company of Japan, bought the concern in January 
1978. Mr. Bradley also testified that as a result of 
growing financial success, Eslon determined that as a part 
of its future plans, it needed to expand its facilities. 
Thus, in early spring 1979, it began discussions and, 
subsequently, negotiations for a tract of land which abutted 
the property it already owned, to be paid for by industrial 
bonds. According to uncontradicted testimony of Mr. 
Bradley, these negotiations culminated in the acquisition of 
this property in the fall of 1979 for a purchase price of 
$200,000. The purchase of the contiguous 10-acre tract 
resulted in Eslon owning 25 acres in the Southland 
Industrial Park area of south Mecklenburg County. 

EVIDENCE FOR FINDINGS OF FACT NOS. 7, 8, 9, 10, 11, AND 12 

The evidence supporting Findings of Fact Nos. 7, 8, 9, 
10, 11, and 12 is found in the testimony of Mr. Bradley and 
Mr. Eagle, and Ms. Perry, Manager-Forecast for Southern 
Bell. As stated above, Mr. Bradley related the expansion 
plans of Eslon and its negotiations for the property in 
question. He also stated that because of its growth and 
n ational outlook, as w e l l  as i ts dep endence on 
communications for sales, it retained Tele-Management 
Resources, Inc., to survey its communications needs. Both 
Mr, Bradley and Mr. Eagle discussed certain communications 
service problems which Eslon was having, and also the 
potential future problem af ter the effectuation of 
expansion plans - of having to take telephone service from 
two utilities. During the course of consultations with 
Eslon, an employee of Tele-Management Resources, Inc., 
talked with Janice Perry, of Southern Bell, whose job it is 
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to know where the Company's boundaries are located. She did 
not know that this employee was inquiring on behal f of 
Eslon; nevertheless, she, in the normal course of her job 
duties, showed such employee where the boundary was. In 
this particular instance, the boundary ran down the railroad 
spur line easement which separated the tract of land owned 
by Eslon and the tract of land w hich it ultimately 
acquired. 

Ultimately, Eslon, based upon its various consultations, 
determined to build an equipment housing on the portion of 
its property which lay in Southern Bell territory and place 
therein the PBX which it obtained from RCA . This decision 
was indeed effectuated, and service was then sought from 
Southern Bell at a point of connection located within the 
above-referred-to equipment housing. Southern Bell received 
an order for service at a location within its service 
territory. The order included a request for certai

r

i trunks 
to be terminated in a registered "fully protected" customer-
provided piece of equipment. Southern Bell has agreed to 
provide service to Eslon. In making interconnection all 
Southern Bell owned facilities will be located wholly within 
its own territory, and any faci lities connecting the PBX to 
Eslon's stations will be customer provided. 

EVIDENCE FOR FINDING OF FACT NO. 13 

The evidence for Finding of Fact No. 13 is found in the 
testimony and exhibits of Harry Barnes, Staff Manager 
Business, Southern Bell, Rex Eagle, William Bradley, and 
Janice Perry, the Southern Bell tariff, and Part 68 of the 
FCC Rules (of which this Commission took judicial notice 
during the course of the proceedings). 

Section A 15.1.2( A )(1) of Southern Bel l's ef fectiv e 
General Subscriber Services Tariff states as follows: 

"Customer-provided registered terminal equipment, 

regi stered protective circuitry, and regi stered 
communications systems may be directly connected at the 
Customer's premises to the telecommunications network, 
subject to Part 68 o f • the Federal Co mmunic ations 
Commission's Rules and Regulations, A 15, 1 preceding and 
the following:" 

The evidence is uncontradited that the PBX which Eslon 
ordered from RCA is a "fully protected" OK1 Discovery 3 and 
bears the registration number B1686J-67747-PF-E, It is also 
uncontradicted that Southern Bell will connect with the PBX 
through a Southern Bell provided RJ21X jack as prescribed in 
its tariffs. Thus, it is clear that the type of PBX and the 
method by which it would be connected to the telephone 
network would be in full compliance with Southern Bell's 
tariff and Part 68 of the Rules and Regulations of the FCC 
as referenced in such tariff. 
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CONCLUSIONS 

The essential facts of this case are these: Eslon owns 
25 acres in south Mecklenburg County, 15 acres of which are 
located in Pineville's exchange and 10 acres of which have 
been recently acquired for expansion purposes and are 
located in Southern Bell's exchange. Eslon receives service 
from Pineville, and all of Eslon's telephone stations are 
located in Eslon's offices on the Pineville side of the 
boundary. Eslon has purchased an FCC registered PBX system, 
which it intends to use to serve the entire 25-acre tract, 
and has located this PBX in Southern Bell's exchange. All 
lines, cables, and equipment linking the PBX to Eslon's 
office facilities in Pineville's exchange are owned by 
Eslon. Eslon has approached Southern Bell requesting 
service through interconnection with its PBX and Southern 
Bell has offered to provide such service. In order to serve 
Eslon, Southern Bell has not and will not extend its lines, 
poles, or equipment into Pineville's territory. Pineville 
seeks to permanently enjoin Southern Bell from serving Eslon 
on the grounds that such service will violate established 
service boundaries, will violate Southern Bell's tariffs, 
and will otherwise violate statutes and Commission rules. 

Based on the facts of this case, the Commission reaches 

the following conclusions: 

1. Southern Bell's interconnection with Eslon's PBX 
located on the 10-acre tract is only a fulfillment of the 
Utility's obligation to serve the customers in its assigned 
service area. 

The clear and undisputed evidence presented in this 
docket shows that Southern Bell has been requested to 
terminate its facilities in an equipment building at a point 
located within territory it has undertaken to serve. At 
this point the Southern Bell facilities are interconnected 
with the privately owned communications system of Eslon and 
do not extend any further. In other words, Southern Bell 
did not extend its cable wires or telephone equipment into 
the Pineville service area. It is Eslon that has installed 
and maintained a private communications system to serve only 
itself which extends from the equipment building in the 
Southern Bell exchange to Pineville's exchange. 

Complainant argues that Southern Bell is or will operate 
or control a telephone system in its service area and cites 

G.S. 62-110 as support for that proposition. This section 
of the North Carolina law applies only to public utility 
plant or communications systems and not to a privately owned 
system which is not serving the public, and since Eslon is a 
private corporation and not a public utility, this law does 
not apply. The communications system that Eslon has 
extended into the service area of Pineville is neither owned 
nor controlled by Southern Bell in any way whatsoever. 
Southern Bell has the right and obligation to serve any 
customer located in its service area. 



714 TELEPHONE 

The evidence does not support the contention that 
Southern Bell intentionally sought to depriv e Pineville of 
any of its customers or revenues. Nor is there any credible 
evidence that either Eslon or Southern Bell or both intended 
to violate any of the statutes of this State regarding 
territorial undertakings to serve. It is quite clear that 
Eslon felt it had the need for expert advice regarding its 
communications problems, especially in view of an expansion 
program which included the acquisition of an additional 10 
acres to be used in connection with its manufacturing 
business. Such action evinces no motivation other than its 
own corporate well being. Southern Bell, on the other hand, 
received an order for service at a location which was 
unquestionably within its service territory. The order 
included a request for certain trunks to be terminated in a 
registered "fully protected" customer-provided piece of 
equipment. Confronted with these facts, Southern Bell's 
agreement to provide the service was only the fulfillment of 
its obligation, as a public utility, to provide such service 
to the public in the areas it has undertaken to serve. 

2. The

and Eslon's 
tariffs. 

proposed 

private 

interconnection between Southern Bell 

PBX will not violate Southern Bell's 

has no tariff that would prohibit a 
its communications system in the manner 
Section A15.1.2(A)(1) of Southern Bell's 
Subscriber Services Tariff states as 

Southern Bell 
customer from using 
proposed by Eslon. 
effective General 
follows: 

•customer-provided registered terminal equipment, 
registered protectiv e circuitry, and registered 
communications systems may be directly connected at the 
Customer· s premises to the telecommunications network , 
subject to Part 68 of the Federal Commu nications 
Commission's Rules and Regulations, A15.1 preceding and 
the following:" 

The evidence is uncontradicted that the PBX which Eslon 

ordered from RCA is a "fully protected" OK1 Discovery 3 and 
bears the registration number B1686J-67747-PF-E. It is also 
uncontradicted that Southern Bell will connect with the PBX 
through a Southern Bell provided RJ21X jack as prescribed in 
its tariffs. Thus, it is clear that the type of PBX and the 
method by which it would be connected to the telephone 
network would be in full compliance with Southern Bell's 
tariff and Part 68 of the Rules and Regulations of the FCC 
as referenced in such tariff. 

Pineville argues that Southern Bell is violating the 
portion of the tariff which requires connection at the 
customer's •premises.• Pineville contends that the PBX is 
located off Eslon's "premises• in that it is located on a 
separate tract of land. Pineville contends that the 
"premises• is the point where telephone stations are located 
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and conversations originate. The Commission notes that the 
term "premises" is not defined in the statutes, the 
Commission Rules, or in Southern Bell's tariffs. Lacking 
such legal definition, the Commission interprets "premises" 
to mean a tract of land which may consist of more than one 
parcel so long as the parcels adjoin each other. Although 
the land was acquired by two separate deeds and is 
separately identified on the Mecklenburg Tax Line Map, once 
the adjoining tracts were acquired b y  one owner, the 
Commission finds that the total 25 acres became the 
"premises" of Eslon. The Commission concludes that inasmuch 
as Eslon now owns both contiguous parcels consisting of 25 
acres, and plans to expand its business facilities over this 
entire parcel, and the PBX is a single system designed and 

located to serve all of Eslon's facilities on both tracts, 
it follows that service is being provided at the customers' 
premises in accordance with the tariff. Southern Bell 
concedes that its tariff would not allow a connection in 
noncontiguous tracts of land. 

This case presents a unique and hopefully infrequent set 
of circumstances where a customer owns contiguous tracts of 
land overlapping a service boundary with a single PBX system 

designed to service both tracts. This decision does not 
condone interconnection involving circumstances 11here the 
customer provided equipment is located across a boundary on 

nonadjoining property. 

IT IS, THEREFORE, ORDERED as follows: 

1. The Temporary Order directing Southern Bell not to

provide telephone service to Eslon Thermoplastics, Inc., is 
dissolved. 

2. Southern Bell should provide service

Thermoplastics pursuant to Eslon's request for 
accordance with its tariffs and the pertinent 
rules and regulations applicable thereto. 

to Eslon 

same, in 
statutes, 

3. The Complaint filed by the Town
(Pineville Telephone Company) on August 
dismissed, and this docket is closed. 

of Pinevi lle 
19, 1980, is 

ISSUED BY ORDER OF THE COMMISSION. 
This the 10th day of December 1980. 

(SEAL) 

NORTH CAROLINA UTILITIES COMMISSION 

Sharon C. Credle, Deputy Clerk 
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DOCKET NO . P-19, SUB 177 

BEFOBE THE NORTH CAROLINA UTILITIES COPIPIISSION 

In the l!atter of 
nc. Cheryl Mahony, complainant 

vs. RECOl!i'IENDED OR DER 

General Telephone Cc11pany of 
the Southeast, Pesp ondent 

REARC IN: Commission Hearing Room, Dobbs 
Raleigh, North Carolina, on J une 5, 
1 O: 00 a. 11. 

Euilding, 
1980, at 

BE-PORE: Robert H. Bennink, Jr., Hearing Exaainer 

APPEARANCES: 

For the complainant: 

Vickie L. Ploir, Staff Attorney, Public Staff -
North Carolina Utilities Co1111ission, P.O. 
Box q91, Raleigh, North Carol ina 27602 

For the Respondent: 

Richard w. Stimson, Senior Attorney,. General 
Telephone Company of the southeast, P.O. 
Box 1412, Durba111, North Carolina 27702 

BENNINK, HEARING EXAIIINER: On December 21, 1979, the 
North Carolina Utilities commission received a three-page 
letter of complaint froa Dr. Cheryl l!ahony (Complainant) 
allesing that General Telephone Company of the Southeast 
(GTSE, company, or R espondent) was unwilling or unable to 
provide adequate telephone serv ice to her at her residence, 
that an employee of the Company had entered her premises tc 
repair her telephone instrument against her express 
instructions by "lyinq" to her landlady, and that the 
Company was unable or unwilling to provide her with 
documents that would substantiate her complaint. By Order 
issued January 23, 1979, the Commission served Dr. Plahony•s 
Complaint on the Company. GTSE's Answer to the complaint 
vas filed with the commission on February 13, 1q00. On 
February 13, 1980, the Company also filed the Statement and 
Plotion of Richard w. Stimson seeking permission to represent 
GTSE in this proceeding. The Company's Answer to Dr. 
Plahony•s Complaint was served on her by order issued 
!!arch 6, 1980. The Commission also issued an Order en 
Plarch 6, 1980, allowing Mr. Stimson's Plotion for permission 
to appear an d represent GTSE in this proceeding. On 
!larch 26, 1980, Dr. Plahony filed w ith the commission certain 
questions in regard to the co111pany•s An swer to her 
Complaint. On April 2, 1980, the Commission issued an Order 
Serving Complainant's Response on Respondent which served 
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these supplemental gaestions on the company. on Aocil 14, 
1980, in response to those supplemental q ue sti ons, GTSf 
filed its Answer to Supplemental Questions. The Commission, 
on April 22, 1980, issued an Ocilec Serving Ansvec to 
Surplemental Ouesticns on Compla inant vbich served the 
Company's supplemental ans11ecs on De. M abonv. On llpcil 28 , 
1980, De . Mahony filed her response to the April 22, 198C, 
Order, therein stating that the Company's cesp'.)nse vas 

unsatisfactory to her and requesting a puhlic bearing. By 
Commissicn Order issued on A.pril 30, 1980, Dr. llabony•s 
Complaint was set for public hearing on June 5, 1980, at 
10:00 a.m., in the Commission Hearing Room, Dobbs Building, 
Raleigh, North Carolina. The Public Staff filed its Notice 
of Intervention on ,June 4, 1980. 

The matter came on for hearing as sched uled vith the 
Complainant and the Company both being present and 
represented by counsel. nr. Ma hony a ppea red and testifie d 
in her ovn behalf. the company responded with the testimony 
of the folloving witnesses: Thomas w. frazier, Service 
Supervisor - Central Office Equipment; :lerel Otley, Service 
Supervis'.)r - outside Plant; !!Obert L. Goodbar, Jr., Service 
Supervisor; Thomas Sanseverino, Installer-Repair11an; Charles 
I!:. Woody, Customer Services Manager - Customer Equipment; 
Terry M. Desmond, Division Service !'tanager; and Donna 
Emmons, customer Services Supervisor, Service Office. 

Based upon a careful consideration of the entire record in 
this proceeding, the Hearing P.xaminer makes the folloving 

FINDINGS OF FACT 

1. General Telephone company of the southeast is a
public utility providing telecommunications services tc 
subscribers 1.n seven southeastern states, including North 
Carolina. The Comp any's activities vithin the State of 
North Carolina are within the ;urisdiction of the North 
Carolina Utilities Commission. 

2. The complainant in this ma tter is De. Cheryl Mahony,
a ph11sician employed by Duke University Hospital, one of 
thirty (30) Fellows in the Hospital's Department of
Cardiology. The Complainant bas heen a subscriber of 
service from the Respondent since January 1977. 

3 .  Dr. l!abon y resides in an apartment containe d within 

the l:ouse '.)f her landlady, !'lrs. Williams. The apartment 
access is through a se parate entry door located on the back 
porch of l'lrs. Wi lliams• home. !'!rs. Williams possesses a key 
to tr. Mahony•s apartment which Dr. Mahony ga ve her for use 
in emergency situations. 

4. The Complainant tel ieves that satisfactory teleph'.)ne
service is an essential part of her emplovment and considers 
any interference or outage an emergency which requires 
immediate and prompt action ty the Respondent. 
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5. Since the Complainant is occasionally on- call to the
hospital, there is concern about medical-le gal problems 
vhich may arise in the event she could not be contacted in 
an erer gency. 

6. A reviev of the Ccmplainant•s service hi story for the
thirty -five (35) month oeriod from January 1'l77 through 
Noverber 1979 indicat es that the Complainant experienced 
three 13) service cc•plaints vhere the trouble vas located 
and corrected and tvo (2) complaints vhere the telephone vas 
working properly vhen tested. 

7. During the month of December 1979, the Coaplainant
re gistered six (6) service complaints vith Respondent. In 
four (II) cases, Respondent vas able to locate the cause of
the interference and corrective actions vere taken. In the 
remaining cases, service vas found to be properly 
functioning. 

8. At the tim e  of tbe hearing, the Coi,plainant vas 
receiving reliable service from the Respondent. 

9. In each of the above cases, the Respondent acted in a
prompt manner to locate and correct the cause of the 
reported trouble. 

10. On December 21, 1979, the Commission received a 
co■plaint from or. l'lahony alleging (1) that the Company 
failed to provide her vith adequate service, (2) that an 
employee of the CODfany entered her premises against her 
wishes by lying to her landlady, and (3) that the Co■pany 
vas unwilling to supply her with information vhich vould 
support her complaint. The Complainant did not request 
specific relief. Aside from the general service matters 
raised by the coirplaint, the thrust of the complaint vas 
directed to events whi ch surrounded a servi ce ccmplaint 
received by the Company during the late evening hours of 
December 6, 1979. 

11. On December 6, 197'l, at ap proximately 11:30 p.m. , the
Co■plainant contacted Respondent reporting a trouble 
e■er�ency. The operator receiving the call obtained the 
basic trouble information and r eferred the call to the duty 
supervisor. The Complainant informed the du ty supervisor 
she was an "on -call" ph ysician, that she could receive calls 
but could not call out on her instrument, and that she had 
experienced simi lar pr oblems in the past which were located 
in the cable. 

12. The du�y supervisor immediately called out a 
sw itchperson who tested all central office equipment and 
reported that the central office equipment was in proper 
working condition. He then recontacted the Complainant to 
discuss the possibility of sending an employee to her 
premises to test her facilities and c onduct any required on
site repairs. The Complainant replied that she did not visb 
to be disturbed any further that evening and requested that 
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the Company not send anycne out that night. The Complainant 
then requested that the duty supervisor recontact her at 
approximately 8: 15 a.m. the follow ing morning. 

13. In an effort to isolate t he problem that night, the 
duty supervisor contacted the outside plant supervisor and 
passed to him the responsibility of deciding what action, if 
any, should be taken. The outside plant supervisor vas 
in formed that the trouble involved an on-call doctor, that 
it was a repeat problem believed hy the customer to be in 
the cable, and that the custo111er did not wish to be 
disturbed further that night concerning the matter. 

14. The outside plant supervisor immediatelv requested a
chEck of the line which was to include t:Pst calls, but 
instructed the craft emp loyee performinJ the tests not to 
disturb the customer. The employee reported that the tests 
indicate"l the line vas clear - no hum, stati c, or noise -
and informed the supervisor that h e  had, against 
instructions, contacted the customer to ensure that his test 
results were accurate. 

15. After the test of the facilities indica ted that they
vere clear, the remaining area to he examined vas the on
premises customer equipm ent. The outside plant sufervisor 
then decided to make a last call to the complainant to 
explain what had teen done and to inform her that the 
prcblem vas most likely in the teleph one instrument itself 
and could be cured if she would allow him and another 
employee to visit the premises that evening. This call 
occurred minutes after the switch person• s contact at 
approximately 1:30 a.m. The Complainant stated that she had 
given her call out to another physician and did not wish to 
be f urther disturbed that evening. �s a result of that 
conversation, further attempts to resolve Or. Mahony•s 
service problem were postponed until l'l:00 a.m. the following 
■orning. No physical corrective actions vere taken that 
evening. 

16. On the morning of December 7, 1979, the Complainant
vas contacted by four of Respondent's employees. She vas 
first contacted by a repair clerk whose purpose vas to 
ensure that service bad been restored to the complainant's 
satisfaction. , second call was made by a person unlrnown to 
the parties. Roth of these individuals were informed that 
service had been restored. The third contact washy the 
duty supervisor whose call was in accord with the 
Complainant's request. that he contact. her that morning. 
During the conversation, the Complainant requested that the 
Company furnish her vith a complete s ervice record. 

17. The last contact with the Complainant occurred when

the service supervisor assigned to investigate and resolve 
the Complainant's recurring cable problems contacted her tc 
discuss the particulars and characteristics of the problems 
encountered. The Complainant �ould not discuss the matter 
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vith him and referred him to the person acting on the 
original report. 

18. On D ecember 7, 1979, the Respondent dispatched an 
installer-repairperson, Thomas Sanseverino, to the 
Complainant's premises to ex amine and test t he facilities 
serving the complainant to discover and, if possible, repair 
the cause of the Coaplainant• s intermittent problems. When 
the repairperson arrived at the scene, he rea lized he had 
visited the pre■ises in the past. He specifically 
remembered his conversations vitb. llrs. llillia11s, the 
Complainant's landlady, vho had allowed him to enter the 
premises in her presence to insta 11 service for a prior 
tenant absent at the time of his visit 

19. The installer did not attempt to enter the premises 
vb.en be arrived. H e  vent straight to the protector where he 
performed all the usual tests. All readings were within 
normal limits, the line was clear, an d all test calls made 
from the protector vere successful. In his opinion, based 
upon ten (10) years• experience, the problem, if any, vould 
be fcund in the Complain ant's telephone instrument. 

20. While !Ir. Sanseverino vas avare that Dr. !lahony might
not te at home, he proceeded to the front of the premises to 
ensure that he did not leave the location without making 
every effort to resolve the prQblem. !Ir. Sanseverino•s 
knock vas answered by llrs. Williams whom b.e h ad known fro■ 
a previous installation assignment. When he inquired 
co ncerning her tenant's telephone proble11s and the 
possibility of entry to test the instrument , l!rs. Williams, 
in Dr. l'lahony• s words, replied t hat she was unaware of any 
problem, "but if he wanted to enter the premises th at would 
be fine." llr. Sanseverino entered llrs. Williams• house 
through the front doer and vas escorted through the interior 
of the house to the back porch door to Dr. "ahony•s 
apartment. l'lrs. Willi ams possessed a key to the apartment 
provided to her by Dr. !!ahony for use in emergency 
situations, and readily opened the apartment to him. Both 
!!r. Sanseverino and !!rs. Williams entered and she remained 
there durinq 95� of the repair. The telephone was in plain 
view and !'Ir. Sanseverino pro=eeded to make several test 
calls from the inst rument without failure. Although the 
dial did not fail during the testinq, re■oval of the 
instrument cover revealed burnt dia l contact points and !Ir. 
Sanseverino decided t o  replace the entire instrument. He 
then called the service supervisor and informed him that he 
had discovered burnt contact points in the instrument and 
ha d changed it out to avoid a recurrence of the trouble. He 
also filled out a Ccmpany survey card to notify the customer 
that he bad been to the premises and placed the card in 
plain view next to the new instrument. llrs. Williams locked 
up Dr. !lahony•s apartment and escorted 11r. Sanseverino back 
through her residence to the front porch. The trouble was 
thereafter cleared and llr. Sanseverino proceeded to his next 
assignment. 
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21. Respondent's North Carolina Divis ion employs 
approx imately 100 installer-repairpersons who may ma);e up to 
ten (10) customer premises visits each day t.o install ,  
change, upqrade, remove, o r  conduct repair activities a t  the 
customers• premises. Between 301 and 404': of those visits 
are made in the presence of landlords, neighbors, or other 
authorized personnel in the absence of the subscriber. 
Employees of the Ccmpany are not allowed to enter any 
customer's premises (terminal rooms excepted) except when 
the customer is present or when an authorized agent of the 
customer or other responsible person grants permission and 
is present during the work. 

22. Premises access arrangements are made at the time a 
customer contacts the company to report a trouble. An 
agreed access time or contact number is obtained from the 
c ustomer and is recorded on document ation associated with 
the report. Should a customer indicate, for any reason, 
that he/she does not want a Company employee to visit 
his/her oremises, the party receiv ing the call Flaces a red 
notation across the face of all doc umentation. An installer 
is not thereafter dispatched to the custome r's residence 
without the expressed approval of the customer. Each of the 
Respondent• s employees vb-:> receives customer complaints has 
received extensive training in the proper reporting of such 
matters. 

23. This case presents the f irst f ormal complaint against
Respondent relating to the above entry policies and 
procedures within the knowledge of current management. No 
other customer of the Pespondent has ever raised a question 
with respect to the propriety of a Company employee having 
entered their premises. The Respondent serves over 80,000 
custcmers in North Carolina. 

24. On Monday, December 10, 1q79, the Co11plainant 
contacted Respondent and demanded to know the name of the 
person who "illegally" E'ntered her apartment on December 7, 
1979. The Complainant had found t he survey card next to the 
teleFhone indicating that a Company employee had entered ancl 
repaired her telephcne. The identity '.>f the installer
reFairperson was not then given to the complainant. The 
Complainant further stated that she had given each of the 
four persons contacting her on the morning ot December 7, 
1979, specific instructions not to enter her premises that 
day. The Company conitted to invest igat e the matter. 

25. The Company thereafter discussed the matter with each
employee involved. Those vho had contact with Dr. llahony 
during the night of December 6, 191q, clearly recalled her 
directions not to send a repairperson out that night. Each 
denied that Dr. �ahony had given the m any instructions with 
respect to entry during normal working ho•1rs on Dece111ber 7, 
1979. 

26. The exact nature of Dr. llahony•s instructions with 
respect to access to her pr�mises by Company employees is 
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unclear. Each of the Respondent's witnesses denied 
receiving any no access instructions from the Complainant on 
the rorning of December 7, 1979. 

27. On December 11, 1979, Complainant again contacte d
Respcndent to obtain the name of tbe installer-repairperson 
and to again request a copy of her service record. 
Respondent disclosed the name of its employee and agreed tc 
provide the service record on DecP.mbe r 12, 1979 . 

28. on December 12, 1979, the Complainant was provided
vi th a service record which vas unintelliqi !::le to her. 
�lthough two Company supervisory personnel then offer ed tc 
explcin all of the notations contained on said service 
record, the Complainant declined such offer. On January 30, 
1980, the Complainant received a comprehensible service 
record history from the Company. 

Whereupon, the Hearing Examiner reaches the f ollowing 

CONCLIJSIONS 

1. The Respondent,
southeast, is :1 public 
3(23)a.6 and, as such, 
this couission. 

General Telephone Company of the 
utility as defined in G.S. 62-

is subiect to the jurisdiction of 

2. The burden of proving eac h essential element of the
complaint at issue herein is upon the ,omplainant who is 
required to sufport each allegation with cJmpetent ,  
material, and substantial evi<lence. r..s. 62-6<;; G.S. 62-75; 
State ex rel. Utilities Commission v. llello L. Teer Co. 266 
!IC 366 146 SE2d 511 (19 66). 

3. The Complainant bas alleged that the Company vas
either unable or unvilli cg to provide her vi th the customer 
service inf ormation which s he request,:id prior to filing this 
complaint. In this regard, Dr. Mahony testified that the 
custcmer service r ecord vbich tbe Company initi ally provided 
to her on December 12, 1979, was completely u nintelligible 
to her and that said report was not at all helpful in making 
the instant complaint. Dr. Mahony further testified that 
while two Company employees did offer to explain the 
above-referenced document to her, she bad gone to the 
Company's office expectinq to be orovided with a more 
comprehensible document which voulcl- not h ave required 
interpretation in order to be understood. On January 30, 
1980, the Complainant received a second service record 
history from the Company which s he vas in fact able to 
understand. company witness Woody testified that in 
response to a letter requesting compilation of a customer 
service history, he would prepare a repor-t similar to the 
second report orovided to Dr. !lahony. Witness lloody further 
testified that it would have only taken him approx imately 15 
minutes to translate the document originally provided to the 
Complainant into a document of the type w hich w as ultimately 
prepared and distributed to her. Accor-dingly, the Hearing 
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Exa111iner concludes that the company should henceforth 
endeavor to provide its customers who make either � verbal 
or written request for a service history with a report which 
is at least as comprehensible to a lavman as the second 
report whic h was ul timately provided to the complainant in 
this case. 

4. The Complainant has alleged that the Company was 
unatle or unwilling to provide her with reliable telephone 
service. While the record does reveal an unusually h igh 
incidence of reported troubles on Complainant's line, there 
is nc question surrounding t he Company's response to each of 
the Complainant's trouble reports. It is apparent from the 
record that each complaint was handled on a priority basis 
and that the Company responded pr omptly each time the 
Co■plainant reported a trouble. Each employee of Pespondent 
acted in a sincere effort to provide the Complainant with 
reliable service. It is also clear that the Company has 
made every effort tc resolve the C:>rplainant•s problems and 
to ensure that she will continue to receive reliable 
service. The allegation that the company was �n.!!illiJlg to 
provide good service has been refuted in t.hi s ca se. With 
respect to the ability of Respondent to continue to provide 
good service, it is noted that even the Complainant 
testified that she had received good and reliable service 
for approximately six months prior to the hearing. The 
record does not indicat e that service related relief was 
requested. Nor is any mandated by the facts. 
Notwithstanding the above, GTSE is hereby advised to take 
all steps necessary to ensure the continued provision of 
reliable and satisfactory service to the complainant. 

5. The Complainant has alleged that a ComFany employee
entered her apartment against her wishes by l ying to her 
landlady. Although the evidence indicates that the entry 
was against t.he comflainant• s wishes, there is a substantial 
question left by the record that those desires were in fact 
co■municated to the Resoondent. The Complainant's testimony 
did not clearly define the substance of her conversations 
with Respondent's employees. There appear to be tvc 
ver sions of exactly what was said and, by the Ccmplainant•s 
own admission, her commentf were subiect to in terpretation.  
The Respondent's witnesses each denied having received any 
instructions from the Complainant w ith respect to premises 
entry on December 7, 1979. The facts show t.hat the person 
entering Complainant's apartment did so with the eirpressed 
consent and in the company of Complainant's landlady who 
possessed a key given to her by complainant for use in such 
situations, thereby implying that she had authority to allow 
entry. There is no evidence that an employee of Respondent 
lied to gain entry to C o■plainant•s premises. 

6. The Complainant did not seek 3ny relief, but did
request that the Commission e1amine the R esfcndent•s 
pr e■ises entry FOlicies. As previously noted, those 
policies are lo ngstanding and have not been heretofore 
challenged by any of the Respondent's custcmers. The 
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Hearing Examiner is confident that the Company vould not 
have entered the complainant's premise s had the 
Complainant's position been made expressly knovn to it. 
Likevise, there is no question that each o f  Respondent's 
employees acted vith the sole purpose of providing or 
restoring telephone service to the Complainant. Finding the 
current policy to be proper and considering the unique facts 
of this case, no premises entry policy restructuring relief 
should be granted. 

7. In conclydirui this Qrdgr, !J:!� !!!lHil!.9. Exuin�.! 
!u:liev es that it i§ ex1remel1 i ■eortant to n21� !h�! sin£�
ih� filing Ql the instsn! £Q!E!�in1, th� R�.2.fil1ndent h��
�rteved !his matter vj.th each of the em£lovees involved and
ta� aJ§o tevie ved j.ts 2remises entry Eroc�dures vith all 
fit�1 and �econd line SUEervisors vith res£onsih.i.!ities over 
Ettli�e� en1tY activities. In addition, the Res�ondent has 
��1tY.£llted duty s_y£ervis2r res12onsibilities to include all 
cust.£111� coniact, including follov-uE activities. The 
inieLt Qf the te�eonsibility reali gnment is to reduce the 
IlY.�bfil Qf 2etsons contacting a customer rfil)orting s night 
u2uhle emetgency. The �om2any is hereby advised to remain 
CQonizant of it� dut1 to see that its em2loyees continue to 
z:ovide it§ customers with sat_isfactory and efficient 
�nic�. 

IT IS, TREREPOPE, CRDEBED as follovs: 

1. That GTSE shall undertake all reasonable efforts tc
ensure the continued provision of reliable and satisfactory 
se rvice to the Complain ant. 

2. That in response to a verbal or vritten request for a
customer service re.art, GTSE shall provide the customer 
�ki ng such request vith a document vhich i s  at least as 
comprehensible to a layman as the sec ond se rvice report 
which was ultimately provided to the Complainan t herein. 

IS�UED BY ORDER OF THE COMNISSION. 

This the 13th day of November 1980. 

(SUI) 

NORTR CAROLINA UTILITIES CON�ISSION 
Sandra J. Webster, Chief Cleric 
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DOC�ET NO. P-82, SUB 11 

BEFORE THE NORTH CABOLIIA UTIL ITIES C OftftISSION 

In the Ratter of 
Application of A ircall, Inc., for an ) ORDER 
ldjustaent in Its Rates and Caacges ) GRANTING 
Applicable to In trastate Radio Co■mon) PARTIAL INCREASE 
Carrier Service in North Carolina I II BATES 

RE ARD IN: 

BEFORE: 

APPEARANCES: 

Buncombe C ounty Courthouse, C ourtaouse Plaza, 
Asheville, Worth Carolina, on ft arch 18, 1980, 
and the Hearing Roo■ of the Co•■ission, Dobbs 
Building, �30 North Salisbury street, Raleiga, 
North Carolina, on ftacch 20 and 21, 1980 

Co■■issioner Edward B. Hipp, Presiding, and 
Co11■issioners A. Hartwell ca■pbell and Douglas 
P. Leary

For the Applicant: 

Tho■as B. Eller, Jr., Attorney, P.O. Drawer 
27866, Raleigh, North Carolina 27611 
Foe: A ircall, Inc. 

For the Public Staff: 

Paul L. Lassiter, Staff Attorney, Pu blic Staff 
- North Carolina Utilities Co■■ission, P.O. Boa

991, Dobbs Building, Rale igh, North Carolina
27602
Foe: The Using and consu■ing Public

Br THE COftftISSION: This ■atter is before the Coa■ission 
upon the applica tion of lircall, Inc. (lircall, ecc, or 
Applicant), filed Dece■ber 17, 1979, for anthority to 
aoderDize and bring current its service regulations and 
revise and in=rease its rates and charges OD radio co■aon 
carrier service it provides in its certifica ted territory in 
and aroW1d Ashe ville, North C arolina. The co■■ission OD 
January 16, 1980, suspended effectiveness of the proposed 
rates and charges, ordered a general investigation into tae 
reasonableness thereof, scheduled public hearings, and 
required the Applicant to give notice to the public and to 
its consumers. 

The Public 
gave Notice 
interventions 
Application. 

Staff North Carolina Utilities Co■■ission 
of Intervention. There v ere no other 

or protests to the granting of the 

After appropriate rulings on production of docu■ents and 
other procedural aatters, the ■atter ca■e on for hearings 
and vas heard as scheduled. 
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One public witness, !d■und Horgan, appeared in opposition 
to the increase in the ■obil e telephone co11■unication 
service rate. A subscriber to A pplicant's a uto■a tic ■obile 
telephone service through his own equip■ent, !Ir. Horgan 
■akes very little use of lircall 's service. !Ir. Horgan is
President of International Teleco■, an electronic consulting
fir■ which has a service area pri■arily outside of the
Asheville area. In order to use the services of o ther RCCs
outside the Asheville area, !Ir. Horgan subscribes to
A ircall's service and then pays a transient rate to the aces
rendering service in other territories. !Ir. Horgan was not
opposed to the Applicant receiving an increase in its
co■■unication service rate , but felt tha t the increase
propo.98d was too substantial.

SeYeral custoaers appe ared and 
Aircall in the As heville hearings. 

testified in support of 
These were : 

1. Dr. Reavis T. Eubanks, a general practitioner in the
lsheYille area , testified that he was pleased with Aircall's 
service, that equipment failures have been absolutely 
aini■al, and in the one instance w hen his pager needed 
servicing, the pager w as replaced i■■ediately. Dr. Eubanks 
felt that the increase in rates was justified and that 
subscribers vho frequently utilize the Applicant's service 
should pay a proportionately higher rate. However, be did 
ask the Coa■ission to consider the nuaber of calls that 
would be i ncluded in the base subscription rate. 

2. Alan L. Duckett, a subscriber of the Applicant's 
services al■ost s ince A ircall's inception, te stified that he 
found the service to be of inesti■able value to his funeral 
ho■e business, and he strongly supported the proposed 
increase. 

3. llichael Robert Pagan, a highway  contractor, testified
that his co■panr subscribes to both ■obile tele phone and 
paging serrlce fro11 Aircall and that bot h services have been 
of treaendous value to his business in saving ti■e and 
ai.leage and that the service has been excellent. He also 
stated that Aircall's ■obile telephone service is superior 
to any other ■obile telephone service which his company has 
utilized in the past and that bis company is supportive of 
the rate increase. 

The principal eYi dence was taken in the hearings in 
Raleigh. The Applicant presented the follow ing: 

1. Ira A. Saith, Jr., President - Aircall, Inc.;

2. H. R andolph Currin, Jr., President, Currin and 
Associates, Inc.. Consultant Re venue Requirements 
Alloca tions, Rate of Re turn, and Rate Des ign: and 

3. !Is. J udy Beacham, Senior Utility Analyst, Currin and
Associates, Inc., Consultant - original C ost Rate Base and 
End of Period Re venues and Expenses. 
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The Public Staff Nor th Carolina Utilities coa■ission 
presented the following witnesses: 

1. Robert Weiss, Staff Economist - Rate of Return and 
Cost of capital; 

2. Tho■as 
Ad just.■ents; 

Collins, Staff Accountant Accounting 

..,. Benjaain Turner , Staff Co1nu nica tions Engineer 
Plant Condition and Service; and 

4. Leslie c. Sutton, Staff Co■■unicat ions Engineer -
Revenues. 

Ya rious ■otions and o bject ions were ■ade by the parties 
during the course of the bearing. Rulings thereon by the 
coa■ission appear of record. 

Af ter due consideration of the ver ified Application, the 
testimony and exhibits of the six witnesses for the 
Applicant, the four witnesses for the Public Staf f, and the 
one public vitnass, taking judicial notice of the matters 
and things noted in the record of hear ings, the arguaent and 
br iefs of counsel, and upon a review of the entire record as 
a whole in accordance vith applicable law, the Co■■ission 
aakes the following: 

FINDINGS OF FACT 

1. Tha t Air�all is a North Carolina Cor poration which is
doing business in Nor th Carolina as a franchised public 
utility providing service as a radio coaaon carrier in the 
Asheville area . 

2. That Aircall is lawf ully before this Coaaission for a
determinat ion oft.he justness and reasonableness of its 
proposed rates and charges pursuant to Chapter 62 of the 
Gener al Statutes of llorth Carolina. 

3. That the test period established by the co■■ission is
the 12 aonth s ended oecea ber 31, 1 978. The annual increase 
in revenues sought by Aircall under its proposed rates is 
ap proxi■ately S66, 201. 

4. That Aircall is prov id ing good service to its 
custoaers in Horth Carolina. 

5 . That the or iginal cost of Aircall's plant in service
used and useful in prov iding radio comaon carrier services 
in Worth Carolina is S289,952. From this amount should be 
deducted the accumulated depreciation associated with the 
original cost of this plant of $104,026, resulting in a 
reasonable original cost less depreciation or a net plant in 
s ervice of $185,926. 
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6. That the reasonable allowance for working capital for
Aircall is $7,215. 

7. That the original cost of Aircall's net plant in 
service to custo■ers within the state of North Carolina is 
S185,926 , plus the reasonable allow ance for working capital 
of $ 7,215, less the unamortized invest■ent tax credit of 
S4, 198, which yields a reasonable original cost net 
investment (rate base) of $188,943. 

8 .  That the Company's test year oper ating revenues, net 
of uncollectables, after appropriate accounting adjustments, 
under present rates are approxi■ately 1169,626, and under 
the co■pany•s proposed rates vould have been approximately 
$234,516. 

9. That the appropriate level of the co■pany•s operating
revenue deductions (or expenses) under present rates, after 
accounting and pro for■a adjustaents, including taxes, is 
$ 180,447, which includes the aaount of $47,730 for actual 
investment curr ently consumed through actual reasonable 
depreciation. 

10. That the capital structure vhich is proper for use in
this proceeding is the following: 

Ite■ 
Long-Term Debt 
Com■on Equity 

Total 

.f�E.fil!! 
50.67 

_49 .33 
1 00. 00 

11. That the Co■pany•s proper embedded cost of debt is
15.631. The fair rate of return vhich should be applied to 
the original cost net investment of Aircall (or ra te base) 
is 18.771. This return on Aircall's rate base •ill allov 
the co■paoy the opportunity to earn a return on its co■■on 
equity of 22.00S, after recovery of the embedded cost of 
debt. Such returns on rate base and common equity are just 
and reasonable. 

12. That the Company' s pro for■a return on its rate base
at the end of the test year under present rates is 
approxi■ately (5.601), which is less than the Co■■ission has 
deter■ined to be just and reasonable. Therefore, in order 
to earn the level of returns which the co■■ission finds to 
be jnst and reasonable, Aircall should be allowed to 
increase its r ates and charges so as to produce an 
additional $53, 117, based on operat ions during the test 
year. The Co■■issi on finds that, giv en efficient 
■anagement, this a■ount of additional gross revenue dollars
will afford the co■pany a fair opportuaity to earn the level
of retnros on r ate base, and original cost equity which the
Co■■ission has found to be fair, both to the Co■pany and to
its cnsto■ers.
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13. That the President's voluntary vage and price 
guidelines •ust be applied with due discretion and 
flexibility in order that the A pplicant be alloved a fair 
and reasonable return on original cost net invest■ent, as 
required by the General Statutes of the Stat e of IJorth 
Carolina. 

!VIDEIJC! AND COIJCLUSIOIJ S P'OB FINDINGS OP' PACT !JOS. 1-4

The evidence for these findings are contained in the 
Ye rified application, the Co■■ission•s Order Setting 
Hearing, the testi•ony of the public witnesses, and the 
testi•ony and exhibits of Co■pany witness S■ith. These 
findings are essentially infor•ational, procedural, and 
jurisdictional in nature and were, for the ■ost part, 
uncontested. 

EVID!ICE lND CONCLUSI ONS POR PIIDIIG OP PACT BO. 5 

The evidence for this finding is locat ed in the verified 
application and in the testimony and exhibits of Co■pany 
witness Beacham and of Public Staff witnesses Collins and 
Turner. The a■ounts presented were as follows: 

RCC plant in service 
A ccu■ulated depreciation 
Bet plant in service 

co■pany 
Iii tnes§_ B"c;:Jaa■ 

$291,687 
-ll�Q!!!
$1 73,603 

Public 
St�!f Witnesses 

$255,832 
- 91.283
$164,549

In developing the end-of-period RCC plant in service, both 
Co■pany vi tness Beach a■ and Publ ic Staff witness Collins 
started with the balance per books at Dece■ber 31, 1978. 
Co■pany witness Beacham contended that this figure should be 
adjusted for two ite■s to reflect actual known changes 
through Dece■ber 31, 1978. The Public Staff contended that 
six adjustments were required to reflect a reasonable end
of-period level of plant in service after allowing for 
actu al known changes through Dece■ber 31, 1978. The 
following chart shows a listing of the adjustaents proposed 
by these witnesses: 
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�.!!£ti2U2 !! 
ace plant in secYi ce - per 

books (12/31/78) 
Additions: 

A uto■atic aobile equi paent 
lev Yehicles 

Less: 
Pager retire11en ts 
!obiles not in serYice
Hickory trans■itter
Old Yehicles

Total 

co■panr 
Witness 
Beacha• 

$2611,416 

32, 959 

5,688 

Public Staff 
Witness 
Collins 

S2 61J,416 

32,959 
9,162 

13,909 
22,527 

3 ,506 
10. 763 

$2 55,832 
======-== 

These ite■s account for the difference s between the
a■ounts presented bf the Co■pany and by the Public Staff. 
One of these differences relates to the treat■eiit of so■e 46 
fully depreciated pagers. The Public Staff has re■oYed thea
fro■ the accounts while the CO■panr has not. In order to be 
consistent with generally accepted accounting principles and 
to ensure that the proper leYel of depreciation expense is 
included in the cost of serYice for purposes of this 
proceeding, the co■■ission concludes that the Public Staff's 
treat■ent of this ite■ is proper . 

Another difference concerns the appropriate a■ount f or 
■obiles not in serYice, which should be em;loded fro■ the
plant in serYice account for rat-11aking purposes. In the
Co■pany•s initial filing, they excluded 122, 527 for these
units which is the a■ount excluded b y  the Public Staff.
HoveYer, Coapany witness Beachaa testified tllat while
reviewing the data supporting the application, the co■pany
di scoYered that so11e of the equip aent included in tile
$2 2,527 a■oWlt was leased equip■ent which had neYer been
included in the plant in serYice account, and therefore, the
appropriate exclusion should be $5,688. The co■aission
concludes that $ 5,688 is the proper aaount to be deducted
fro11 plant in serYice for ■obile teleph<?nes not in serYice .

The next ite■ concerns the Hickory trans■itt.er which had 
been in serYi=e as a part of Aircall's Hickory Operation 
prior t o  1976. Since that ti■e and until jnst recently, it 
had been leased to Two-Vay Radio, another radio co■■on 
carrier. Public Staff witness Turner testified that since 
Aircall was no longer doing business in Hickory, the 
inYestaent should not be included in the rate base because 
it is not used and useful. Co■panr witness Saith testified, 
howe•er, that the trans■itter should be included in the rate 
base because tha Co■pany had plans to place it in service 
pending regulatory appronl, engineering de sign, and 
construction. He anticip ated that the plant voald be in 
ser•ice by the end of 1980. 

The Co■■ission concludes that the trans■itter vas not in 
service daring t he test year and, farther. it VllS not in 
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serYice a t  the close of the heariag in this docket. 
Therefore, the co■■ission concludes that the plant is not 
used and useful and, consequently, the original cost of this 
item of Sl,506 should be re■oYed fro■ pla nt in ser•ice. 

The l ast item concerns auto■otiYe eguip■ent. The Co■panf 
■ade no adjust■ents to plant in ser•ice for known changes in 
the auto■otiYe equip■ent account occurring subsequent to the 
test rea r. The co■panr had included two •ehicles in its 
rate base, a 1974 Jeep and a 1977 Buick. Public Staff 
witness Turner testified that he found during his 
investigation that the Co■panr was actually using tvo 
recentlr purchased Yehicles in its business operation; a 
Che•rolet pickup truck and a Subaru truck with fout'-vheel 
dri•e. PUblic Staff witness Turner included the original 
cost of taese new Y ehicles in plant in serYice, but ezcluded 
the original cost of the 1974 Jeep and 1977 Buick , because 
he determined that they were not used and useful utility 
plant. The co■panr did not contest the ezclusion of s,,482, 
the original cost of the Jeep fro■ plant in ser•ice. 
Howe•er, the Co■pany contends that the Buick is still used 
and useful in that it is used to de■onstrate ■obile 
telephones to prospecti•e customers and that it w as dri•en 
to Raleigh siz or se•en times during the course of this rate 
proceeding. In •iew of this, and the fact that the Buick 
was the only passenger Yehicle owned by the co■pany at the 
close of the he1ring, this co■■ission concludes tkat the 
Buick is in fact used and useful utility plant. 

Based on the e•idence in the record which shows that the 
inclusion of the Yehicles purchased after the end of the 
test year as proposed by  Public Staff witness Turner is in 
fact an actual change in nonre•enue producing in•est■ents 
occurring since the end of the test period, the Co■■ission 
concludes that the $9,162 addition to Yehicle in•est■ent is 
appropriate. This a■ount should be added to the Dece■ber 
31, 1978, •ehicle balance (Sl0,763), less $4,482, the 
original cost of the Jeep, resulting in the fair and 
reasonable level of •ehicle inYest■ent of S15,443. 

After a careful review of the record, and particularilf 
Public Staff witness Turner Exhibit 1, the Co■■ission 
concludes that one additional adjust■ent aust be sade to 
gross plant in ser•ice. Under E•idence and Conclusions of 
Finding of Fact Kos. 8 and 9, the co■■ission has included 
the reyenues and expenses related to the pronounced growth 
in custo■ers experienced by the Applicant in the 
Henderson•ille and Canton area, between the end of the test 
period and the close of the hearing . In keeping with the 
■atching concept in income deter■ination and the 
nor■alization concept in the fixing of rates, the co■aission 
■ust ■atch these expense and revenue adjustments with any
additions to plant necessary to ■eet this custo■er growth .
Thus, after much deli beration, the Co■■ission concludes that
pager inYestment should be increased by $11,000 in order to
allow the Coapany a representati•e leYel of pager investment
necessary to support the le•el of custo■ers considered fa ir 
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and reasonable in this pr oceeding. This addition of $11,000 
re sults in a total pager investment level of $159,841 , which 
equates to S313 per pager. This level of invest■ent per 
pager is somewhat higher than that (S302) a ssociated with 
the 46 pagers retired above br the Co■■ission but so■evhat 
less than that ($323) advocated by t he Public Staff and 
found reasonable by this commission in D ocket 83, sub 6. 

A fter making these adjust11ents to plant in service, the 
Commission finds that the proper gross plant in service for 
the test year ending Deceaber 31, 1978, is $289,952. 

In developing the end-of-period level of accumulated 
depreciation, both Coapany witness Beacham and Public Staff 
witness Collins started with the balance per books at 
Dece■ber 31, 1978. !'Is. Beac ham contended tha t this a■ount 
sh ould be adjusted f or tv� ite■s to reflect actual known 
changes through Dece11ber 31, 1978. The Public Staff 
contended that six adjust■ents were required to reflect a 
reasonable end-�f-period level of accumulated depreciation 
after allowing for actual known changes through Deceaber 31, 
1978. The following chart shows a listing of the 
adjust■ents proposed by these witnesses: 

Company 
llitness 
!l!l�gJ!y 

Public Staff 
Iii tness 

�illiO!). __ !;.2lliJ!§.._ 
Accu■ulated depreciation - per 

books (12/31/78) 
Additions: 

Autoaatic mobile equipment 
Nev vehicles 

Less: 
Pager retirements 
�obiles not in serv ice 
Hickory transmitter 
Old vehicles 

Tot al 

$117,841 

4, 120 

3,877 

$117,841 

2, 270 
1, 219 

7,996 
1 "· 200 

1,972 
5.879 

S 91,283 

Five ite■s ac:ount for the differences between t he a■ounts 
presented by Co■pany witness Beacham and Public Staff 
witness Collins. The first concerns the adjust■ents in the 
deprecia tion reserve account ■ ade by the Public Staff to 
correspond with the adjustments updating the auto■otive 
equip■ent account. Consistent with the Co■mission•s earlier 
finding concerning the proper auto■otive eqoip■ent account 
balance, the Coa■ission concludes that the fair and 
reasonable level of accumulated depreciation related to the 
auto■otive accounts is $6,065, after consideration of 
depreciation rates found to be fair and reasonable under 
Evidence and Conclusions for Finding of Fact No. 9 .  

The second item concerns the appropriate 
accumulated depreciation to include for the nev 
aobile equipment. The Coapany contend s that the 
should be depreciated over an eight-year period, 

level of 
auto■atic 
eqaip■e at 
resulting 
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in a reserve adjust■ent of S�,1 20. Tbe Public Staff 
contends that S2,270 is the appropriate adjust■ent to be 
■ade, based upon depreciation rates developed bJ Public
Staff witness Turner. correspond ing with the co■■ission•s
findings in Evidence and Conclusions for Finding of Pact No. 
9 regarding the appropriate depreciation rates, the 
Co■■ission concludes that SJ,55 7 is the appropriate 
adjust■ent to the accu■ulated depreciation account for the 
new auto■atic ■obile equip■ent. 

T he third ite■ concerns the appropriate reduction in the 
accu■ulated depreciation reserve for the pager retire■ents.

Public Staff witness Turner reduced the pager accu■ulated 
depreciation balance bJ a net a■ount of S7,996. This a■ount 
was deri-.ed bJ netting tbe fully depreciated pager 
retire■ents of S 13,909, found appropriate in tbe 
Co■mission•s conclusions above, witb SS,913 of pager 
salvage. Publi= Staff witness Turner stated t•at this 
salv age figure was equal to an a■ount the Co■pan7 had 
received as replacement pay■ent by custo■ers or trade-in 
credits for pagers retired since 1976. The Co■pan y contends 
that the pagers were fully depreciated at the ti■e of this 
I8tire■ent, and therefore the proceeds should be reported as 
a gain on the inco■e statement. Though the treat■ent of 
this ite■ advocated by the Public Staff is used in larger 
telephone companies, the co■■ission concludes that, 
considering Aircall's s■all size and the nature of the ite■ 
involved , the pager salvage in excess of net book cost 
should be reflected in the income statement. Therefore, the 
Co■■ission concludes that $13,909 of accu■ulated 
depreciation related to the retired pagers should be 
deducted fro■ the end-of-period accumulated depreciation 
ba lance. 

The fourth ite■ concerns the depreciation associated with

■o biles not in serv ice. Consistent with the earlier finding 
that the Co■pany•s reduction of $5,688 in the plant account 
for ■obiles not in service was appropriate, the Co■■ission 
finds that the corresponding adjust■ent to the reserve 
account should be SJ,877. 

The final ite■ concerns the adjustm ent for depreciation of 
S1,972 for the Hickory trans■itter. Consistent with the 
Co■■ission•s earlier finding that the trans■itter should be 
e�cluded fro■ rate base, the Co■■ission finds that the 
Sl,972 reduction is appropriate. 

In correlation to the $1 1,000 adjust■ent, in co■ing to an 
appropriate representative level of pager invest■e nt, as 
spoken to above, the Co■■ission concludes that accu■ulated 
depreciation sbould be increased by $2,200 for this ite■, 
after consideration of the depreciation rates found to be 
fair and reasonable under Evidence and conclusions for 
Finding of Fact No . 9. 

After ■a ting 
depreciation, the 

these adjast■ents to accu■ulated 
Co■■ission finds that the proper 
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depreciation reserve level for the test year ended Dece■ber 
31 , 1978, is $104,026. 

EVIDEJCE AND CONCLUSIONS FOB PINDIIG OF PACT 10. 6 

Co■pany witness Beacha■ and Public staff witness Collins 
each presented a different a■ount for the working capital 
allowance as shown by the chart below: 

Cash allowance 
Custo■er deposits 

Co■ pan f II i tness 
--l!ll£!!lL __ 

$11,686 
_jl,_!J!!�) 
S 7, 841 

Public S taff 
!i.U�H_£2!li!!§ 

SS,107 
.{1£845) 
$1,262 

The difference in the cash amounts shown above results fro■ 
the different ■ethods e■ployed by the witnesses in 
calc ulating the cash reguire■ent and fro■ the different 
levels of operating and ■aintenance expenses deter■ined by  
the witnesses. co■pany witness Beacham calculated the cash 
require■ent by dividing her le vel of opera ting and 
■aintenance expenses by 12, whereas Pu blic Staff w itness 
Collins divided his level of operating and maintenan ce
expenses by 24.  

In prior telepho.ne cases in which this co■■ission has used 
the for■ula aethod for calculating the cash requ ire■ents, 
operatin g and maintenance expenses have been di vided by 12 
to arrive at the cash reguire■ent for working capital. One
twelfth is generally used in proceedings in vbich the 
Co■pany bills its services in advance, as is the case with 
Aircall. 

The Co■■ission concludes fro■ the evidence in the record 
that the cash co■ponent of working capital should be 
deter■ined by dividing end-of-period operating and 
■aintenance expenses by 12 . Using operating and ■aintenance
expenses found proper in Evidence and Conclusions for 
Pi nding of Fae t lfo. 9 • the Co■mission concludes that S 11,060 
is the proper a■ount of the cash coaponent of working
capital in this proceeding. 

The Co■pany and the P ublic Staff agreed as to the proper 
level of custo■er depos its. 

Based on the foregoin g Findings and Conclusions, the 
Co■■ission finds that $7,215 is the appropriate a■ount of 
working capital allow ance to be used in this proceeding. 

EVIDElfCE AND CONCLUSION S  POR FINDING OF FACT 90. 7 

T he Co■■ission has prev iously deter■ined in Evidence and 
Conclusions for Findings of Pact Nos. 5 and 6 that the 
proper level of net plant in service at Deceaber 31, 1978, 
is $185.926 and that a reasonable allowance for working 
capital is $7,215. 
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The last ite■ to be considered in the deter■ination of the 
Co■panr•s rate base is the uaa■ortized job deYelop■ent 
in•est■ent taK credit (JDITC) incurred under the ReYenue Act 
of 1971. Both the Co■panr and the Public staff witnesses 
agree that lircall should be treated as an option (1) 
co■panr under the IRS regulations. Botb also agree tllat 
$5,037 is the proper leYel of JDITC for 1978. To this 
a■ount, co■panr witness Beacha■ added $3,296 for the new 
auto■atic ■obile telephone equip■ent while Public Staff 
witness Collins added SJ,213 for this eguip■ent. The 
co■■ission concludes that the appropriate a■ount of JDITC 
for the new auto■atic ■obile telephone equip■ent is  S3,296. 

!either co■panr witness Beacha■ nor Public Staff witness
Collins include� JDITC for the new Yehicles inclnded i■ the 
rate base. The co■■ission concluded in EYidence and 
Conclusions for Finding of ract Ho . 5 that these Yehicles 
should be included in the rate base; therefore, JDITC shonld 
be recognized for these Yehicles. Based upon the S9, 16 2 
original cost and a depreciable life of fonr rears as found 
to be appropriate in !Yidence and conclusions for Finding of 
Pact  10. 9, the Co■■ission concludes that $305 of JDITC 
should be recognized for these vehicles. In addition to 
this adjust■ent, s1q9 should be deducted for the recapture 
of inYest■ent taK credits related to the Jeep sold bf 
Aircall subsequent to the end of the test :,ear and $734, 
related to the taK credit on the $11,000 additional pager 
invest■ent, should be added. 

Based on the foregoing Findings and Conclu sions, the 
co■■ission concludes that $9,223 is the appropriate a■ount 
of JDITC to be considered in this case. 

Public Staff witness Collins reduced the u na■ortized JDITC 
by the a■ount of the credit carried forward, due to an 
inadequate taK liability under his calculations. The 
Co■■ission agrees with the theorr supporting this 
adjust■ent . Hence, this Coa■ission concludes that the rate 
base shoald be reduced bf the proper a■ount of una■ortized 
JDITC of sq, 198 after the approved increase of $53, 117 as 
deter■ined in EYidence an d conclusions for rinding of Fact 
!lo. 12. 

Therefore, the Co■■ission concludes that lircall 1 s net 
plant in serYice of 118 5,926 plus the rea sonable allowance 
for working capital of $7,215 less the una■ortized JDITC of 
$4,198 yields the approKi■ate level of original cost net 
inYest■ent of $18 8,943. 

EVI DENCE AHO CO!CLUSIOBS FOR FIIDIIG OF FACT ao. 8 

co■panr witness Beacha■ and Public Staff witnesses Satton 
and Collins presented testi■onr concerning Aircall's 
representatiYe leYel of end-of-test-period re•enues. Tile 
following chart shows the a■ounts presented by the 
vi tnesses: 
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Operating Revenue: 
llobile Telephon e 
Pager 
Paging, Installation & 

Special Charge 
llobile Telephone !l[tra Calls 
llobile Telephone Installation 

Special Charges 
llobile Transient Calls 

Tot al 

and 

Coapany Public 
Witness Staff 
�ll.£ll! lfj.t9iS§eS 

s 17,250 s 16,1104 
132.036 1119,7 18 

2.197 1,020 
2,1'10 2,076 

1,380 1,200 
943 _---1..&..QQ� 

$156;116 $171,426 
======::r= =======:s: 

The Co■pany deter■ined the end-of-period adjust■ent to 
■o bile telephone and pager revenue by calculating the end
of-period inc reaental billing units over the actual or the
a.erage nu■ber for the test year and ■ultipl ying these units
by the billin� rate. This revenue increase was added to
actual operating revenues to deter■ine end-of-period ■obile
telephone and psger reYenues.

The Co■pany used the actual test year nonrecurring 
revennes (Paging, Installation & Special Charges, llobile 
Telephone Extra Calls, llobile Telephone Installation & 
Special Char ges aad llobile T ransient Calls) of $6,930 to 
calculate end-of-period revenues. The co■pany contends that 
these re.enues fl uctuate significantly during a 12-■ontb 
period; therefore, it is difficult to choose one ■onth as a 
basis to annualize these revenues. The total end-of-period 
revenues p resented by the co■pany was $156,2 16. 

Public Staff witness Sutton used the sa■e ■ethodology the 
Co■pany used to calculate the end-of-period adjust■ent to 
■obile telephone and pager revenues as he did to calculate
tile end-of-period level of nonrecurring revenues. In 
addition, the Public Staff ■ade an adjust■ent to end-of
period revenues to exclude special charge revenues which are 
revenues fro■ s ervices which the Public Staff contends do 
not properly belong in the regulated environ■ent since these 
services a re available in the open ■arket . 

The Co■■ission concludes that the special charge revenues, 
whicA were ex cluded by the Public Staff, should be included 
in the calculstion of the end-of-period revenues. The 
Co■■ission also concludes that the actual test year level of 
nonrecurring revenues should be used in calculating the 
total end-of-period revenues. 

The Public staff also ■ade a pro for■a adjust■ent of 
$17.970 to test year pager revenues to reflect the 
additional re venues related to the subs criber growth in the 
Canton and Hendersonville areas after the end of the test 
year. The Public Staff contends that this increase in 
su bscr ibers is a result of the establish■ent of PX service 
between the Canton and Hmdecsonv ille el[changes and the 
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control ter■inal in Asheville, which enabled toll-free 
calling fro■ these two exchanges to Ashe ville. The Pnblic 
Staff position is that since the Co■pany included an 
adjust■ent to telephone expenses to reflect the additional 
expenses incurred in providing this FI service, it is proper 
to include the ad dition al revenues t hat occurred as a result 
of these expenditures. The Co■pany contends that this FX 
service w as added to i■prove service and not to acquire 
additional subs=ribers and that the additional subscribers 
resulted fro■ the Applicant's ■arketing effort at an 
industrial trade fa ir in January 1979. The Co■pany also 
contends that the Public Staff f ailed to include any 
addit ion al invest■ent in pagers and any incre ase in 
operating expanses required to support these nev 
subscribers, therefore, violating the fundamental accounting 
concept of ■atching revenues, expenses, and invest■ent. 

The Co■■ission concludes that the ■agnitude of the cost 
($4,296 per year) associated with the FX service , co■pared 

vith the s■all nu■ber of custo■ers (7) at test year end, 
indicates ■anagerial desire to encour age custo■er gr,ovth in 
the Hendersonv ille and Canton area. Therefore, the 
Co■■ission concludes that, consist ent vith the inclusion of 
a representative level of pag er invest■ent to ■eet the 
growth in the Canton and Hendersonville area under Evidence 
and Conclusions for Finding of Fact No. 5, and the annual fl 

service charges of S4 ,296 under Evidence and Conclusions for 
rinding of Fact No. 9 the $17,'170 additio nal revenues should 
be included in the calculation of end-of-per iod gross 
revenu es. 

The parties did not disa gree on the appropriate 
uncollectible rate to be used in this proceeding. 
Therefore, after the adjust■ents found to be approproiate by 
this Commission, the Commission concludes that the fair and 
re asonable level of end-of-period net re venues under present 
rates is $169,626 ($173,052 S3,426), and under the 
Comp any's proposed rates would be approxi■ately $234,516 
(S23 9, 253 - S4, 737). 

EVIDENCE AND CONCLUSIONS FOR FINDING Of FACT 110. 9 

Coapany witness Beacham and Public Staff witne ss Collins 
presented testi ■ony and exhibits shoving the level of 
oper ating revenue deductions which the y believed should be 
used by the Commission for the purpose of fixing A ircall's 
rat es in this proceeding. The following tabular su■■ary 
shows the a■ounts cl ai■ed by each witness. 
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Operating expenses 
Depreci ation 
Inco■e taxes 

Total operating revenue 
Deductions 

TELEPHONE 

co■pany 
Witness 
Beacha• 

s14o;m 
37,046 

$177,283  
======::::= 

Public Staff 
Iii tness 

_ _follimL_ 
$122,577 

23,575 
__ 2.787 

$14 8,939 

In developing the end-of-period level of operating 
expenses, both the Company and Pub lic Staff started with the 
ba lance per books at December 31, 1978. B oth witnesses ■ade 
adjust■ents to this balance in order to bring expenses to an 
end-of-period leYel and to reflec t actual known changes 
th rough December 31, 1978. Those oper ating expenses for 
which there is disagree■en t are detailed in the following 
chart. 

Co■pany Public Staff 
Witness Witness 

Item Beacha■ __ £2.!lins I! i.H�L:�llS.i 
Leased equip■ent s --1-, 135 s 966 s 169 
other taxes 6,846 6,285 561 
Advertising 4,235 3,341 894 
D ues and subscriptions 2,823 2,670 153 
Insurance and medical 5,59 8 4,535 1,063 
Legal and accounting 8,145 7,0 12 1,133 
Salaries 6 8,649 61 ,622 7,027 
Off ice supplies and 

■iscellaneous �QJ� ----2..&11.§ _§.i660 
Tot al $ 109,469 $91 , 809  $17,660 

======= =:..=-==-=== ======= 

The first item concerns the appropriate level of leased 
equipment expense. T he Public Staff in troduced in to 
evidence copies of the leases which indicate that the annu al 
payments over the next three years will be $966. Therefore, 
the Co■■ission concludes that the appropriate leve l for this 
expense is $966. 

T he second item conce cn s the level of other taxes included 
by the witnesses. Since the appropria te level of this 
expense is affected by the levels of gross plant in service 
and employee salaries, Co■■ission treatment of these items 
■ust be considered. Since under Evidence and conclusions 
for Finding of Pact No. 5, the C3m■ission concluded that the 
appropriate end-of-period level of plan t is $28 9,952, the 
resulting end-of-period property taxes are $3 ,192. Under 
the conclusions below , the Commission deter■ines that the 
appropriate level of end-of-period salaries is $6 8,649; 
the refore, end-of-period level of e■ployee taxes is $3,8 8 3. 
Consequen tly, the Co■■ission concludes that, after 
adjustments for end-of-period prope rty and e■plo yee taxes, 
the appropriate level of other ta,:es to be considered in 
this proceeding is $7 ,090. 
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The next itea of difference relates to the level of 
advertising expense included by each witness. The Coapany 
included advertising expense :>f $4,235, vhi le the Public 
Staff included ad vertising expense of SJ,341, resulting in a 
dif ference of $ 894, vhic h is the actual test year yellov 
page adyertising expense. The C:>■pany contends that yellow 
page advertising expense was included in telephone expense 
during the test year; therefore, this adjustmen t vas to 
reclassify yellow page adYertising expense fro■ telephone 
expense to advertising expense. Public Staff witness 
Collins contenis that in reYiewing the advertising expense 
account for the test year, he deter■ined that yellov page 
adYertis ing ex pense was included in this account. After 
considering the evidence, the Co■■ission concludes that the 
appropriate leYel of adYertising expense is $3,341. 

Next, the proper level of dues and subscriptions was 
disputed. The Public Sta ff included $2,670 while the 
Co■pany included S2,823, resulting in a difference of S153 . 
Two adjustments account f or this difference. First, the 
witnesses used a different number of pagers in calculating 
Telocator Dues. The Co■pany based their calculation on 481 
pagers, while the Public Staff based their calc ulations on 
500 pagers. The Co■■ission finds that the appropriate level 
of end-of-period pagers in service of 500 should be used in 
the calcu lation of the proper level of dues and 
subscriptions. The second adjustae nt was made by the 
Company to include the additional monthly charge of S20 for 
Telocator Dues, which was a known change as of the end of 
the T est Year and an expense now incurred b y  the Co■pany. 
The polic y of this Commission has been to update expenses 
for know n changes occurring by the close of the hearing. 
Based on the evidence presented, the Coa■ission finds the 
proper level of dues and subscription expense to be S2880. 

The w itnesses differ as to the proper level of insurance 
and aedical expense. The coapany presented insurance and 
aedical expenses of SS,598 vbeceas the Public Staff 
presented medical and insurance expenses of $4,535, 
resulting in a difference of Sl,063. This difference 
relates to an adjustment made by the Company to include one 
additional employee and to officer ■edical expenses 
rei■bursed by  the Coapany. After car eful consideration of 
the entire record of this proceeding, the co■■ission 
concludes that the appropriate level of insu rance and 
■edical expense to be used in de ter■ining rates in this
proceeding is SS,500.

The next difference in operating expenses concerns the 
level of legal and accounting expenses included by the 
vi tnesses. The Public staff included $7,012 whereas the 
Company included $8,145, resulting in a S1,133 difference. 
This difference results fro■ the Co■pany updating rate case 
expenses at the ti■e of the hearing fro■ SlS,000 to $18,400. 
The Co■■ission concludes that the proper lev el of legal and 
accounting expense to be used in this proceeding is sa,1•s. 
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The next item of difference in operating expenses relates 
to the level of salaries and wages included by each witness. 
The company included salaries of $68,649, whereas the Public 
Staff included salaries of $61,622. The difference is 
priaarily due to the Company's adjustaent to include one 
additional office employee. Fro■ the evidence presented and 
with particular e■pbasis on the fact that Ira Saith•s vife 
participated in full ti■e eaployaent at no pay in the past, 
the Coa■ission concludes that the proper level of salaries 
and wages is $68.649. 

The Coapany included office supplies and ■iscellaneous 
expenses of $12,038, whereas the Public Staff included 
office supplies and ■iscellaneous expenses of SS,378. The

difference of $6,660 relates to an adjust aent aade by the 
Co■pany to include insurance expense for tJle cost of 
insuring coapany-ovned pagers and ■o bile telephones. At 
present, custo■ers utilizing Aircall's eguipaent are 
responsible for this eguipaent and ha ve the option of 
insuring this eguipaent through an arrangeaent the Applicant 
has aade vith an insurance coapany. Approtiaately half of 
the Applicant's custo■ers have chosen to insure their 
equip■ent. The Applicant testified that fro■ Deceaber 1979 
through !'larch 1980 three uninsured aobile telapbones vere 
lost and approxi■ately 12 uninsured pagers were lost. 
Assuaing the Co■pany did not recover any of the aobile 
telephones and half of the pagers, the unrecovered losses 
for the first quarter of 1980 would be approxiaately $6,000. 
Bence. the Coap1ny is proposing to assa■e the responsibility 
of insuring all of their eguip■ent. 

It is the Public Staff's position that tbe cost of 
insurance far exceeds the anreco,ered losses over the past 
five years. This is based on evidence presented b y  Public 
Staff witness T urner which coapared the cost of iusurance 
over the past five years of SJJ,300 to the unrecovered 
losses of the past five years of SS,850. In calculating the 
cost of insursnce over the past five years. witness Tur ner 
used the current annual cost of insurance and projected this 
cost back over the past five years. Since the cost of 
insurance is calculated on a per auit basis and the expense 
included by the Coapany was ba sed on the nuaber of pagers 
and aobile telephones in service at the end of the test 
year, witness Tarner is assu■ing for coaparison purposes 
that the Applic1nt had that sa■e naaber of pagers and ■obile 
units in service over the past five years. Inas■uch as the 
Co■pany did not have the saae nuaber of pagers and aobile 
telephones in service over the past five years. the 
insurance cost presented by the Public Staff is an 
overstateaent of what the insurance cost would have been 
using the actual nuaber of pagers and mobile telephones in 
service at the end of each year for the period 1974 through 
1978. 

The Coa■ission concludes that the Coapany•s proposed 
insurance on Coapany-owned pagers and ■obile telpehones is a 
reasonable operating expense. However, the coaaission can 
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not allow this expense in determining rates in this 
proceeding siaply because the proposed insurance was not 
enforced as of the close of the hearing. In Tiew of the 
fact that the Co■■ission considers this to be a reasonable 
and necessary operating expense for the Applicant, the 
Co■■ission shall consider approYal of a tariff surcharge to 
coTer this insurance expense upon the Applicant's filing of 
both rates, which incl ude the recoTery of such costs, and 
docu■ented proof of the costs, including a cop y  of the 
insurance policy. 

Based upon the foregoing, the Co■aission concludes that 
the proper leTel of operating expenses to be used in this 
proceeding is S132,717. 

The Co■pany and P ublic Staff differ on the proper leTel of 
deprecia tion expense. CO■pany •itness Beacha■ applied the 
rates used by t he Coapany on its books to ber end-of-period 
plant to arrive at end-of-period depreciation expense. In 
contrast, Public Staff w itness Turner used depreciation 
rates, deter■ined after analysis of both the Co■pany•s plant 
history and that experienced by �ther co■panies operating in 
lorth Carolina, applied to his end-of-period plant to arri Te 
at end-of-period depreciation expense. The co■■ission, 
after due consideration of the record, and the depreciation 
rates approved by this Co■■ission for si■iliar co■panies 
under its jurisdiction, concludes that neither party's 
depreciation rates are fair and reasonable. The schedule 
below depicts the deteraination of the fair and reasonable 
leTel of depreciation expense to be used in setting rates in 
this proceeding. 

�!!! 
furniture 
Two-Way Co■■on 
l!obiles 
one-Way co■■on 
Pagers 
Yehlcles 
Test Egu ip■ent 

Total 

End-of-Period 
A■oont 

S 5,858 
27,727 
110,424 
23,257 

159,841 
15,443 

9,302 
S281,852 

Annual 
Depr eci at ion 
_..!U!L! __ 

10 
10 
12. 5
10 
20
25
12. 5

End-of-Period 
Depreciation 

--�!pense
S 586 

2,773 
5,053 
2,326 

31 ,968 
3 ,861 

___ 11 163 
Slt7,730 

With the adjustments ■ade by the Co■■ission, the end-of
period operating ex penses of Aircall under present rates are 
found to be 5132,717, exclusive of depreciation e xpenses of 
$47,730, and no inco■e taxes can be calculated since the 
Company's net inco■e after adjost■ents is a net loss. 

EVIDENCE AND CONCLUSIONS FOR FINDIIG OP FACT NO. 10 

Company witness Currin and P ublic Staff witne ss Collins 
testified concerning the proper capital structure to be used 
in this proceeding. In developing the Co■pany•s proposed 
capital structure, witness Currin excluded one ■ortgage loan 
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fro■ the debt co■ponent because the loan vas undertaken to 
fi nance non-utility property. He then compared t he debt 
co■ponent with t he Co■pany•s proposed rate base and assigned 
the difference to the equity co■ponent to arr ive at a 
capital structure for the regulated utility. 

Co■pany witness Currin testified under cross-exa■ination 
that this ■ethod of developing the equity co■ponent of the 
capital structure would result in a varying capital 
structure, depending upon the rate base found appropriate by 
the co■■ission. 

Public Staff witness Collins developed a total Co■pany 
ca pital structure, including all debt and equ ity in his 
calculations. He then applied this capital structure to the 
rate base to arri ve at the various co■pouents. This ■ethod 
is cons istent vith the method of deter■ining the capital 
stru cture that the Co■■ission has used in the past, because 
of the typi=ally sheer i■■ense task of specifically 
identifying capital components vith their ulti■ate use. 
However, based on Company witness Currin's testi■ony and the 
unique size of the Applicant, the Co■■iss ion concludes that
the proper capital structure to be u sed in this proceeding
is composed of 50.67l Debt and ,9.33l .P.quity, as purported
by the Co■pany.

EVIDENCE AND CONCLUSIONS FOR FINDING OF PA CT NO. 11 

co■pany witness Currin developed an e■bedded cost of debt 
of 15.63l, based upon t he exclusion of the ■ortgage loan 
undertaken to finance non-utility property. Public Staff 
witness Collins developed an e■bedded cost of debt of 
13. 66l, based upon calculations including that loan. In 
line vi th tile Co■■ission •s fin dings in l!:vidence and 
Conclusion s  for Finding of Fact No. 10, the co■■issi on finds 
that the e■bedded cost of debt is 15.63'. 

Two witnesses testified as to the cost of the equity 
co■ponent of capital for Aircall. Co■pany witness Currin, 
in his prefiled testi■ony, r ecom■ended the adoption of 22.0l 
as the cost of equity capital. This v as based on his 
esti■ate of a range of 20.01 to 25.0l. At the hearing. the 
22.0l reco■■endation vas updated to 23.Sl , based upon three 
items, a revised estimate of the capital structure (49.0l 
equity versus 65.0l). the fact that Sr. Saith had been 
required to pledge pers onal assets to secure loans. and an 
increase in the priae rate of  approximately five precentage 
points. 

C oapany 
factors. 
telephone 
range and 
vere auch 

witness Currin based his recoaaendation on several 
He stated that returns on equity awarded in saa ll 
coapany cases were generally in  the 14.Sl to 15.Sl 
that RCC's generally an d Aircall in particular, 
■ore risky than s■all telephone coapanies.

The reasons given by Sr. Currin wer e size, coapetition, 
convenience versus necessity, (potential) technological 
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obsolescence, ! nd financing. He claimed that A ircall is 
much smaller than even the smaller te lephone companies, is 
subject to some forms of competit ion as it is not a natural 
monopoly, its services are more convenience than necessity, 
its capital equipment could beco11e obsolete ver y rapidl y, 
and it does not haTe access to REA long-term financing at 
low rates with fle xible repayment terms. 

Public Staff witness Weiss concludes that the cost of 
equity capital to Aircall is in the range of 18.0l to 20.0l 
and recommended the adoption of 20.0l. His approach was to 
compare Aircall to other business generally. He found, 
after an e■pirical investigation, that returns in the range 
of 18.0l to 20.0l were not incon sistent with the experience 
of a broad cross-section of American business, including 
businesses simil ar in size to Aircall. In addition, Public 
Staff witness Weiss concluded that RCC's generally are less 
risky than other businesses because they are insulated from 
some types of competition. This is a result of State and 
Federal lav whi:b effectively preclude other RCC's from 
competing with an existing one (such as Aircall) which 
already has a Certificate. 

Based upon a thorough and careful consideration of all the 
evidence presented, the co■mission concludes that the fair 
rate of return on equit y is 22.0l. 

EVIDENCE AND COMCtUSIOMS F OR FINDING OP PA CT MO. 12 

Revenues whi:h will be deriTed from Aircall's rates as 
approved herein should produce a rate of return on i ts rate 
base of 18.77,. The commissi,n cannot guarantee that the 
Company will. in fact, earn the rates of return herein 
allowed. but the commission concludes that the Company will 
be able to reach that level of return through efficient 
■anageme nt. The Co■mission concludes that Aircall's rates 
should be increased by $53,117, based on the test year  ended 
December 31, 197 8, which will allow the Company a reasonable 
opportunity to earn the return on its original cost rate 
base which the Commission has herein found fair and 
:easonable. 

The Commission has considered the tests laid down by G.S. 
62-133( b) (Ii). The co-■ission concludes that the $53, 117 

increase in revenues herein all,wed is su fficient to enable 
the Co■pany to attract sufficient debt and equity capital in 
order to discharge its obligations and maintai n a high leTel 
of service to the public. 

EVIDEICE AID CONCLUSIONS FOR FINDING OP PA CT NO. 13 

This Commission is, of course. deeply concerned with 
regard to the adverse impact that inflation is having on our 
econo■r an�. !Ccordingly, uses its full discretionary power 
to ensure that all utilities under its jurisdiction comply 
vith the P resident's wage and price guidelines to the extent 
possible. Hove�er, the guidelines do contain undue hardship 
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and gross inequity provisions which do per■it price 
in ex cess of the aaxi■u■ price deceleration increases 

standards 

!loreover, 
of North 
that are 

continue 
mandate. 

uni er certain exceptional circumstances. 
as observed by the Applicant, the General Statutes 
Carolina require that this comaission set rates 

just and reasonable and this Co■■ission will 
to aake every effort to coaply with this statutory 

The Co■aission recognizes the need and provides for the 
few isolated instances, such as the instant proceeding, 
wherein the Co■mission in the interest of fairness and 
equity and in the fulfillment of its sta tutory duties and 
responsibilities is compelled to allow increases in excess 
of the maximum permitted under the voluntary guidelines. 
Clearly, such circumstances are envisioned by the 
Presiden t's Council on Wage and Price Stability by virtue of 
the Council's inclusion of subsection 705A-6(b) in its 
December 31, 1978, pronouncement. !loreover, subsequent 
pronounce■ents of the Council hav e  contained specific 
st atements which further reflect the Council's intention 
that certain regulatory bodies be peraitted the necessary 
discretionary flexibility essential to responsible 
regulation of public utility prices and profits. 1 further 
exa■ple of such intention is as follows: 

The council recognizes that the prices of ■ost public 
utilities are already subject to regulation by the Federal 
Energy Regulatory Commission or by Public Otili ty 
Cosaissions (Commissions), and in issuing this price 
standard, the Council does not intend to supplant their 
statutory functions and responsibilities. The Council's 
standard s are intended to prov i de guidance to Co■aissions 
on anti-inflstionary price changes, in order that anti
inflationary objectives can be given appropriate weight in 
regulatory proceedings. The standar d should be viewed by 
Coaaissions as a mini■um objective to be achieved whenever

possible, consistent vith their statutory 
responsibilities, and to be exceeded only under 
e xceptional circu■stances. 

Pinally, the Com■ission wishes to emphasize that any 
increase allowed the Applicant in strict compliance with the 
price standard, would continue to generate an inadequate 
return on original cost net invest■ent. Therefore, the 
Commission concludes th at its responsibility, under the 
North Carolina Statutes requiring the fixing of just and 
reasonable rates, aust be ■et, and consequently, the 
Applicant most be allowed an increase in rates of $53,117. 

The followin� schedule su■■arizes the gross revenues and 
the rates of return vhich the Co■pany should have a 
reasonable opportunity to achieve, based upon the increase 
approved herein. Such schedules, illustra te the coapany•s 
gross revenue requirements and incorporate the findings, 
adjustments, and conclusions heretofore, and herein ■ade by 
this Co■■ission. 
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SCHED ULE 01' RETURN 011 ORIGIIIU COST IIET Ilf\'EST!IE!IT 
TWELVE !IO!ITHS ENDED DE CE!IB!R 31, 197 8 

Afte r 
Present Increase P.ppro•ed 
..!H�� !.J!J!rOH!l l!!.�U 

QHll!ing �!�!!.Y��: 
Re•enues $173,052 S53,117 $226,169 
Onc ollec tibles _n .. !12.> -�> __ .i!.a.ll!!) 

let re .enues $169, 626 $52 ,2 06 $221,691 
========= ===-===: ==s===== 

21?�!in� �!n2!�: 
Equip■ent ■ a inten an ce s 2,006 s s 2,006 
Installa tion :1.nd spec ial 

charges 3, 275 3,275 
Telephone in terconn ec t  

and lease 11, 394 11,394 
Property rent 720 720 
Utilities 5 96 596 
Lea sed equipmen t 966 966 
Dep reciation 42, 120 42,120 
Other ta :res 7,090 7,090 
Inte rc hange ____ !!fil! -·----

460 
Tot al operatin g 

e:rpenses S 68,627 s s 68 ,627 
=-======== ==-z===z: :c:;::::x:=: z:::: 

�.lltlil an d Ad11in_uttati.ll ll.!l?!!l§!�!
Ad•ert is ing $ 3,341 s s 3,341 
Auto■ot i•e 3,409 3,409 
Depreciation 5, 610 5,610 
Dues and subs::: ri ption s 2,8 80 2, 880 
Insurance an d ■edical 5,5 00 5,500 
Legal an d accounting 8,145 8,145 
Rent 4,531 4,531 
S al aries 68,6119 68,649 

Telephone 2,2 08 2,208 
Tools and supplies 1,938 1, 93 8 
Office supplies and 

■i scellaneous 5,378 5,378 
Interest on customer 

deposi ts __ 1,ll 231 
Total G 6 ,. expenses -1.1.h.\!1.Q _111.82Q. 

Total expen ses �ill ..l!!L!.H 
Sta te in co■e taxes 1,576 1,576 
l'edera l inco■e taxes 

------ __ .'4Jj§ _-.!.a..12.!! 
Net oper ating inco■e 

fo r rates $(10, 821) $46,291 s 35,470 
======== ======a:- =z=�•u:s:= 
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After 
Present Increase ApproYed 

fl�ll Jnyest!��1: 
..M!� &IH![OY§ld lni.u1se 

Gross Plant in serYice S289, 9 52 s S289 ,95 2 
Less: Depreciil ti on 

r eserYe ill! ... Ql§I -----

, 104
1

oi61 
!let plant in serYice -1!2,!1§ -----

_ 185.9.U 

llJ.owuce m
cash - 1/12 

lfOruM Capit al: 
of O & It 

ex:pense 
Less: Cust omer deposits 

Tot al working capit al 

Una■orftized JOITC 

Origi nal Cost Net 
InYest■ent 

Bate of return on OCNI 

Lll .. Q§Q 
_jJ .. .!!!!21 
__ r,.H� 

S193, 1111 

(5. 60�) 

4, 198 

s 

.Ll.WlH 
_-11....fil.2) 
_ _1Ll1,2 

(4,198) 

$188, 943 

18. 77� 

SCHEDULE II 
AIRCALL, IIIC. 

SCHEDULE OP RE TUBII ON ORIGINAL COST COftftON EQUITY 
TWELVE SONTHS ENDED DECEltBEB 31, 1978 

�apital.iza!ion 

Debt 
Equity 
Total 

Debt 
Bquity 

Total 

original 
Cost 

!!.!!!L.l!A� 

Net 
E■bedded Cost Operating 

Ratio or Ret urn on Inco■e for 
__!__ £.Q.!.1,2,g_!.9.Ym __ ltl!!Il_ 

________ Present Bates _________ _ 
$ 95,865 
_ _..2_2

._
27§ 

$193,141 

50.67 15.63 $ 15,2 96 
_ilJl ill.s.!11 .Ll6, 111 

100.00 S(l0,821) 

S 14,964-
_20.506 
$ 35,470 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Applicant, Aircall, Inc., be, and hereby is,
authorized to ilijust it s rat es and charges t o  produce an 
increase in annu al gross revenues of $53,117. 

2. That t he Co■pany propose specific rates and charges
necessary to i■ple■ent the increase in operating revenues 
herein approved within 10 wor'ki ng days of the date of this 
Order. PiYe copies of t he work papers supporting such 
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proposal s should be filed wit h the Chief Clerk of this 
commission. Exceptions, alterniltive rate proposals, and 
comments to the Co11pilny•s rate schedule proposals shall be 
filed vi thin five working days th ereafter • 

. 3. That the Company• s recurring r ates and charges and 
regulations necessary to inc rease annual gross re venues as 
authorized herein be effective upon issuance of a further 
order approving t he t ariffs filed pursuant to Paragraph 2 
abo ve. 

4. That the Comp any's prop osed ser vice regulations, 
excluding those related to charges and ra tes, be effective 
as of the date of this order. These regulations are 
effect ive until such tiae this Coaaission convenes a generic 
he aring on servic e  regulations for all Radio Coaaon carriers 
in the State of North Carolina. 

ISSUED BY ORDER OF THE COM!IISSION 

This the 3rd day of June 1980. 

(SEAL) 
NORTR CUOLIIU UTILITIES CO!lftlSSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-82, SUB 11 

BEFORE THE NORTH CAROLIN A UTILITIES C OMMISSION 

In the Matter of 
Application of Aircall, Inc., for an 
Adjustment in Its Rates and Charges 
Applcable to Intrastate Radio Common 
Carrier Service in North Carolina 

ORDER 
APPROVING 
RATES AND 
CHARGES 

BY THE COMMISSION: On June 3, 1980, the Commission 
issued an Order Granting Partial Increase in Rates, wherein 
Aircall, Inc. (Aircall or the Company), was allowed to 
increase its rates and charges to produce additional 
revenues of approximately $53,117 annually, The Company was 
called upon to file within 10 working days specific rates, 
charges, and regulations necessary to implement the allowed 
rate increase. Upon the Company's filing of proposed rates, 
charges, and regulations, the Commission allowed all 
Intervenors five days for filing exceptions, comments, and 
alternate rate proposals, 

Pursuant to the 
proposed tariffs 
exceptions filed by 
the proposed rates 
reasonable. 

Order of June 3, 1980, Air call filed 
on June 18, 1980. There being no 

the Intervenors, the Commission finds 
filed by Aircal l to be fair and 

IT IS, THEREFORE, ORDERED as follows: 

1. That the rates, charges, and regulations filed by 
Aircall, Inc., on June 18, 1980, which will produce $53,118 
of additional gross revenues be, and hereby are, approved to 
be charged and implemented by the Company, with the 
typographical corrections listed below: 

1 • Tariff NCUC No, 1, 6th Revised - Page 
D .2 .( b )  sh ould r e a d  R e n t al 
equipment ••• 

13, Section 
.2..£. m o bi le 

2. Tariff NCUC No. 1, 5th Revised - Page 14, Section 
0.3. - Tone and Voice Communications service includes 
unlimited calls (continued), section (c), (d), and 
( e) should include $3,00, $.50, and $1.00,
respectively. 

2. That the recurring rates and charges will become 
effective on all billings rendered on or after July 1, 
1980. All service regulations remain in full force and 
effect until such time this Commission convenes a generic 
hearing on service regulations for all Radio Common Carriers 
in the State of North Carolina, as ordered in the Commission 
Order of June 3, 1980. 

ISSUED BY ORDER OF THE C OMMISSION. 
This the 26th day of June 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES C OMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-83, SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Ans-A-Phone Communications,) ORDER GRANTING 
Inc., for an Adjustment in Its Rates and ) PARTIAL RATE 
Charges Applicable to Intrastate Radio ) INCREASE AND 
Common Carrier Service in North Carolina ) REVISING SERVICE 

HEARD IN: 

BEFORE: 

APPEARANCES: 

) REGULATIONS 

Guilford County Courthouse, No. 2 Governmental 
Plaza, Greensboro, North Carolina, on December 
18, 1979, and the Hearing Room of the 
Commission, Dobbs Building, 430 North Salisbury 
Street, Raleigh, North Carolina, on December 
19, 20, and 21, 1979 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners John W. Winters and A. Hartwell
Campbell 

For the Applicant: 

Thomas R. Eller, Jr., Attorney, P.O. Drawer 
27866, Raleigh, North Carolina 27611 
For: Ans-A-Phone Communications, Inc. 

For the Public Staff: 

Stephen 
- North
Box 991,
Carolina
For: The

G. Kozey,
Carolina

Dobbs 
27602 
Using and 

Staff Attorney, Public Staff 
Utilities Commission, P.O. 
Building, Raleigh, North 

Consuming Public 

BY THE COMMISSION: This matter is before the Commission 
upon the application of Ans-A-Phone Communications, Inc. 
(hereinafter Ans-A-Phone or Applicant), filed August 17, 
1979, for authority to modernize and bring current its 
service regulations and revise and increase its rates and 
charges on radio common carrier service it provides in its 
certificated territory in and around Greensboro, North 
Carolina. The Commission on September 5, 1979, suspended 
effectiveness of the proposed rates and charges, ordered a 
general investigation into the reasonableness thereof, 
scheduled public hearings, and required the Applicant to 
give notice to the public and to its customers. 

The Public Staff of the North 
Commission gave Notice of Intervention. 
interventions or protests to the 
application. 

Carolina Utilities 
There were no other 

granting of the 
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After appropriate rulings on production of docu •ents and 
ot her procedural matters, tne matter came on for hearing and 
was heard as s::heduled. 

One publi:: witness, Donald G. Nelson, appeared in 
opposition to tne gr.anting of the applica tion. A subscriber 
to the ,poli::ant•s manual mobile telephone serYice through 
his ow n equipment, �r. Nelson ■akes very little use of the 
Ans-A-Phone sei:vi:;e. He is a sales representatiYe and uses 
his service primarily outside Ans-A-Phone's serYice area, 
for which he is hilled the charges of t he Radio Co11mon 
Ca rriers (RCC) rendering service. By having his own manual 
equipment, he cannot feasibly take advantage of the aore 
favorable autom1tic dial telephone service proYided by lns
A-Phone 1tithout investing in an auto11a tic set or paying a 
substantially hi�hP.r charge for rP.nt al from the ,pplicant. 

SPveral customers appeared and t estified in support of 
A.ns-A.-PhonP in the Greensboro hearings. These were: 

1. Mrs. James Harrison, who testified that she uses both
mobile telephone service an d paging serYice fro• lns
A-Pb:>ne, that both are necessities in her business,
that the dispatch service rendered her by the RCC is
a valuable part of her service, and that she believes
thP increases proposed are well within the value of
thP servi::es to her business.

2. Dr. F.i1nr:l 8. '1abry, a gynecologist and obstetrician
in Greensbor�, testified that the services offered by
the RCC, including 24-hoJr operator-assist ed paging,
was vital to the health and welfare of his patients
in emergency conditions and that Applicant's service
was ex:;ellent.

3. Peter K1rrier, wh o manages the Eaergency Roo■ at
Moses cone Hospital in handling aore than 50,000
emergen:v roo� treatments involving so•e 300 doctors
annually, testified that the operator-assisted paging
vas vital to the operations of the emergency roo■ on
a 24-hour basis.

4. Jake Alryood, a businessman, testified to the sa■e 
effect regarding quality and value of serYice and 
sta tC?d that Ans- ,-Phone's proposed increases vere 
well w ithin reasonable, :ost effecti Ye liaits for 
him. 

for convenience ot the 1titnesses, Ans-A-Phone w as 
permitted to call two residents of Greensboro out of order. 
These wi tnesses were: 

, . Ivy K. Prescott, 
Communications, I nc., 

President of Reisenveaver 
a General Electric 

Communi:1tions e�uipment 
in the G rePnsboro area, 
appraisal the mechanical 

and service representative 
testified th1t be had 
mobile (I!ITS) sw itching 
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eguipm�nt which the \pplicant had replaced with 

electronic equipment. fie testified that the ■anual 
switchin1 facility had been ■anufactured around 1964, 
that production had long since been discontinued, 
t.hat parts were no longer available for it, and that 
it was totally obsolete. He stated that, in his 
opinion, the mec hanical switching equip■ent w hich had 
been replaced was valueless. 

2. Eugene T. Grissom, President of Triangle
co■munications, Inc., in ;reensboro, a co■■unications 
maintenance an1 repair ::ontractor, testified to the 
same �ffect as witness Prescott concerning the 
present value of the ■e:hanical switching equipment 
which ha l been replaced. ,r. Grissom testified that, 
although his co■nany contracted to provide routine 
maintenance on other equipment operated by Ans-A
Phone, it had refused t) enter a fixed contract for 
maintenance ,n this equipment. He stated it would 
cost �ore to remove the equip■ent th an it w as w orth. 

The principal e vidence was taken in the hearings in 
Ralei".Jh. The Aoolicant presented the following witnesses: 

1. P. lluts:>n '1oody, ,Tr., President - Operations and
Finan::�: 

2. P.lizaheth �oody, Controlle r - Expenses and Controls;

3. Wayne L"Jwery, General �'!.nager - Plant Condition and 
Pate Imp3cts; 

4. �- Raniolph Currin, Jr., President, Currin and 
Associates, Inc., consultant - Revenue R equire■ents 
Allocati"Jns, Rate of Return, and Rate Desi1n; and 

5. ijancv Brioht, Vice President, Currin and Associates,
Inc., C,nsultant - Original Cost R ate Base and End of
Period Revenues and Expe nses.

Aoplicant 1150 oresented witnesses Lowery and Currin for 
rehutt11l tf!stimonv. 

The Public 5t�ff North Carolina Utilities Commission 
presented the f"Jllowing witnesses: 

1. E1ward Qosenherq, St:ift Economist - Rilte of Return 
�nd Cost of capital:

2. Th,�as Collins, 
,11Jljnst.ments;

staff �ccountant Accounting 

3. nenilmin Turner, 5ta�f :om■unications Engineer 
Phnt C,n1it1on ant'\ Servi::e: 

4. Willi�m �illis, Staff Communications Engineer 
Revenues: an� 
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S. Ulhri ti. Carpenter III, Staff Communications 
Er.Jineer - Rates a nd Fate Oesign. 

Vario1Js moti-,ns an1 objecti:ins were made hy the parties 
durinq the course of thP h�arings. Rulings thereon by the 
Com mission ap?e•r of recor�. 

After duP =:>nsi1eration of tne verified appli=ation, the 
testimony •n:l "'{hihits of 11 11it.1ess for the Applicant, five 
witnesses br the 0uhlic Statf, and one public witness, 
takinq ;uriciil n:>tice of the m•tters and things noted in 
the r0cord of he,rinqs, and the argument and briefs of 
counsel, and uo:>n a review of the entire record as a whole 
in accordan=a with apo licahle law, the Commission makes the 
fol l::>w ing: 

l'INDINGS Of' FACT 

1. That An�-�-Phone is 3 North Carolina Corporation 
which is l'.>ing 3usiness in �orth Carolina as a franchised 
public utility or')viding servi:e as a radio co■11on carrier 
in the r.re�nsb)ro area. 

2. That \ns-�-Phone is lawfully before this Commission 
for a determina�ion of the ;ustnass and reasonableness of 
its prooosei rites ,nd charqe, p1rsuant to Chapter 62 of the 
GPnPr al St 1tutes :if North Carolina. 

1. That the test period est,hlished by the Commission is
the 12 months ei:lr,d Decemher 31, 1978. The annual increa se 
in revenues s:iught by Ans-A-Phone under its proposed rates 
as file1 in th<> pr'.>ceed i"J is approximately $88,135. 

4. That �ns-A-0 honP is pr:>viiing good service to its 
custom�rs in North C'lrolina. 

5. '!'hat th� oriqinal cost of l\ns-A-Phone•s plant in 
service usetl an l 11sPful in provi:iinJ radio common carrier 
servicPs in �Jrth Car)lina is $482,519. From this amount 
should he d<><lucted the accumulated depreciation associated 
with the -,riginal cost of this plant resulting in a 
reason'lhle ori�inal cost less deoreciation or a net plant in 
servic"! '.>f �21q, 310. 

6. Th'lt the reasonahl<> allonnce f or working capital for
Ans-A-PhonP is �1A,9J5. 

7. That th� original -:ost :>f Ans-A-Phone's net plant in 
service t'.> cust-,mers within the State of North C1rolina of 
$23q,310 olus the reas:>nahle allowance for working capital 
of �1A,935 less the investment tax credit of $7,327 yields a 
reason'lble ori'.J'inal cost n<>t investment (rate base) of 
$250,918. 

A. That th� Comnany•s test year oper ating revenues net 
of uncollectihlcs after appr'.>priate accounting 1djust11ents 
under present rates are aooroximately $253,014 and under the 
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$339,�27. 
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prop,sod r�tes would have been approxi■ately 
f ($ 98, 1 3 5 X • 0 15) + t !l 8 , 13 5 t $ 25 3 • 014 )

Q That the appropriate level of the company's operating 
revenue de1ucti,ns (or expenses) under present rates after 
account ing and pro for111a adjustments, including taxes is 
$269,350 which includes the amount of $52,060 for actual 
investment currentlv consumed through actual reasonab le 
depreciation. 

10. That the capital structure which is proper for use in
this oroceedin1 is the following: 

1!.�.! 
Long-Term Deht 
Common Equity 

11. That th 0 c,mpany•s proper embedded cost of debt is 
13.53�. The f\ir rate of r�turn which should be applied to 
the origir.al cost net investment of Ans-A-Phone (or rate 
base) is 18.60'-. This return on Ans-A-Phone's rate base 
will allow th? Comoan y the opp,rtunity to earn a return on 
its common equity o� 22.ooi after recovery of the embed1ed 
cost of dPht. Such returns ,n rate base and common equity 
are just and reisonable. 

12. That under present rates the Company's pro forma 
return on its rate base at the end of the test year is 
approximately (6.33�) which is substantially below that 
which thP Commission has determined to  be just and 
reasonahle. Therefore, in or1er to earn the level of 
returns which the Commissi,n finds to be just and 
reasonable, Ans-A-Phone should be allowed to increase its 
rates and chaq:!s so as to produce an additional $711,029 
based on operations during the test year. The Commission 
finds that, given eff icient management, this amount of 
additional �ross revenue dollars will affor d the Company a 
fair opportunity to earn the level of returns on rate base, 
and origin�l cost equitv which the co■■ission bas found to 
be fair, both to the Compan y an� to its custo■ers. 

13. That the Company has an unreasonable tar iff provision
providing cei:t�in bulk rate discounts to subscribers 
utili2ing mor� than one oaqer. 

EVIDENCE AND CONCLUSIONS !'OR PINDINGS OP FACT NJS. 1 - 4 

The evidence for these findings is contained in t he 
verifiPd applicatiJn, the :ommission•s Order Setting 
Hearing, the testiaony of the public witnesses, and tne 
testimony and axhibits of c,111panJ witness 11oody. These 
findings are essent ially informational, procedural, and 
jurisdictional in nature and were, for the ■ost part, 
uncon teste1. 
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EVJDENCP. AND CONCLUSIONS POR FINDING OF PACT NO. 5 

The evidPn=e for this finding is found in the verified 
application, the testi'llony and exhibits of co■pany witness 
Bright and th� tPstimony and exhibits of Public Staff 
witnesses ,:,llins and Turner. rhe amounts presented were as

follows: 

Company 
Witness 
!!!:isl ht_ 
12/ 31/78 

RCC Plant in 5ervice $456,763 
Accumulated Depreciation_2!1L

2�1 
Net Plant jn 5ervice $208, 216 

Public 
Staff 

Witn� 
12/31/78 
$385,356 
-l�JLJ.2.Q
$143, 966 

Public 
Staff 

ii.tne,s�� 
9/ 30/7'1 

$484,614 
_264,0}l 
$2 20, 581 

There are two 1ifferences in the amounts presented for 
plant in service at December 31, 1978, by the Company and 
the Public Staff. These differences are du e to two related 
adjustments made by the company. Company witness Bright 
included an 1djustment of $85,007 for the addition of a nev 
I�T5 terminal and related equip�ent which was decided upon 
in the test year, t-ut completed hy tile Co■pany after the end 
of the test period and before he:1.r ings.' The Coapany made a 
second adiustment reduc ing plant in service by $13, 600 for 
the ret ire�ent :,f the old IMTS terminal which vas replaced. 

It is the C:,mpany•s positi:>n that since the nev terminal 
was contempl:1.tei as an addition during the test year and was 
added to imorove service and not increase capa=ity or the 
number of customers, it shnuld be inclu ded in plant in 
service at December 31, 1978. rb.e Public Staff argued that 
if the new HITS ten1inal is included in plant in service 
then all ot.hPr plant added throuqh the end of September 1979 
shoul d  also be includerl as well as additional revenues and 
expenses. 

In conforman=e with this position, the Public Staff 
presenterl two scits nf Pxhihits. rhe first s et was based on 
the Company's operations for thP 12 months enjed December 
31, 197A, witn ao 'ldjustments to r:-evenues , e:i:penses, or 
plant for changes beyond the en d of the test year. The 
second set was based on plant in se rvice at September 30, 
1979, and en:1-of-nPriod rPvenues at Septe■ba!r 30, 1979. 
Expenses wer?. unrlated for all known changes throu gh 
September 10, 1979. 0 uhl ic 5taff witness Collins testified 
on c ross-ex3mination that he di1 not conduct a detailed 
investigation of all expenses for the year ended Septemb er 
30, 1979, nnr did he C')nduct an :1.llocation study for this 
period, as he iii for the test year ended December 31, 1978. 

The .. ommissi:,n has carefully considered the evidence 
presented concerninJ the level of plant in service to be 
includ�1 in t1is proceerlinq and finds that it would be 
improper to inclu de revenue producing plant added since the 
end of the test year as prooose:! by the Pu blic Staff. ?he 
Commission set the test yea r as the 12 montns ended Deceaher 
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31, 1Q78, in its Order setting the hearing. To update all 
plant including reven ue producing plant to Septem ber 30 , 
1979, would, in effect, require the Commission to change the 
test year to the 12 months ended September 30, 1979. In 
coming to this decision, the Commission bas giYen special 
consideration to r..s. 62-133(c) that states "the test period 
shall consist of 12 months' historical op erating experience 
prior to th� date the rates are proposed to become 
effective •••• 11 

The commission con cludes th!t the new IeTs terminal and 
related equipment in th e amount ,f $85,007 as presented by 
the company was added to plant in service prior to the close 
of the hearing to improve service to the automatic mobile 
customers and should be included in the comaission•s 
findings of gross plant in service for the test year ended 
Decem ber 31, 1978. Consistent with this decision the 
commission also concludes that the old teTS terainal should 
be retired from plant in service in the aaoant of $13,600 . 
This new plant represents a substantial investaent by the 
Company which will not produce additional revenue and, 
therefore, the Commission cannot ignore its effect on the 
operations o! the Company for the test year. 

C onsistent with the Commission's decision above, plant 
additions incluiecl hy the Public Staff in deteraining the 
gross plant in service balance :1.t September 30, 1979, which 
are nonrevenue producing, should be included in determining 
the company's eni-of-period plant in service at De cember 31, 
1978. These nonrevenue producing plant additions are 
included in the schedule below: 

Furniture and Pixtures 
P'iging - Common Equipm ent 
Pagin g - Common Equipment 

exclu1ed as excess 
Lease hold Improvements 

$ 3,467 
18,743 

4,391 

227 
s26;a2a 

In de termining the fair an d reasonable level of paging -
common equipment, Puhlic Staff witness Turner excluded 
sq,391 of the original cost of the new SCAT ter■inal because 
he determined it to be excess !)lant. In relation to this, 
!Ir. Turner recommended retirement of the replaced 
Commonwealth terminal and �otorola transmitter. As to the 
purchase of the SC�1' terminal, Company witness Lowery 
testified that the $14,700 price was far below f:1.ir market 
value (Tr. vr, p. 9), and even below the fair market Talue 
of the nlant recommended by �r. rurner. In recognition of 
the company's use of sound management prerogatiTes in 
purchasing tha SC\T terminal at a price below fair market 
value, the Commission concludes that plant additions to the 
paging - common eauipment of $23,134 should be included in 
the Company's original cost net investment in order to 
determine fair and reasonahle rates in this proceeding. 
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As to the retirement of the replaced Commonwealth terminal 
and Motoro la transmitter recommended by Mr. Turner, llr. 
Turner testified that Company witness Moody stated to hi■ 
(Tr. IV, p. 87), that the Commonwealth terminal would be 

utilized as a backup to the SCAT te r■i nal. Hence, the 
Commissi on concludes that the original cost of the 
Commonwealth terminal should be included in the Co■pany•s 
plant in service, but that the Motorola trans■itter should 
be retired. In ad1iti on to this retirement, the co■■issi on 
concludes that the transmitters replaced in the new I!TS 
terminal pac� 'i.;Je .should be retired, as adYocated by llr. 
Turner. These two retirements result in a reduction to the 
plant in s ervice of $3,076. 

Finally, the Public Staff's automoti ve equipment balance 
at September 30, 1979, is $1El,371, as opposed to $16,366 at 
December 31, 1978. Public Staff witness Collins testified 
that subsequent to Oecember 11, 1 978, all vehicles related 
to the f.16,366 were sol�. Utilizing v arious adjust■ents, 
l'ir. Collins determined that $18,3 71 was a fair and 
re asonable level of automotive equipment. I n  recogni ti on of 
the fact thit the $18,371 balance conte■plates the 
replacement of vehic le s, with no increase in capacity, this 
Commission conclu1es that $18,371 is the appropri ate le vel 
of automoti ve e�uipment . 

After making these adjustments to plant in service, the 
Commission finds the proper gross plant in service for the 
test year endinJ December 31, 1978, is $482,519. 

The differen;e in accumulated depreciation shown by the 
Public Staff and the Company at December 31, 1978, is due to 
differences in the amount of plant discussed previ ously and 
to differences in depreci ation rates utilized by the 
parties. The Commission has already found the proper gross 
plant in servicP to be $482,519. In Evidence and 
Conclusions for Finding of Pact No. 9, the Commission
discusses the depreciation rates which are foun1 just and 
reasonable . Bised on the Pvidence pres.ented and other 
findings and conclusions of the :omfflission, the Cofflaission 
conclu�es thit the proper level of accumulated depreciation 
is $243, 209. 

FVIDENCF. f.ND CONCLUSIONS POR FINDING OF FACT NO. 6

Company witness Bright and Public Staff witness Collins 
each pre sentei i different amount for the working capital 
al l:,wance as shown hy the Chart be low� 

cash 
Pre pa vments 
Less: customPr deposits 
Total WorkinJ Capital 

Public Staff 
Witness Collins 
--12131/ 78 ____ _ 

$8,236 
953 

__ JH;il 
1;9, 0611 

Company 
!!!&�.§S Br iq]l_t 

9/30/79 
$19,334 

953 

_
__ Jilli 

$20, 162 
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The diffprence in the cash amounts shown aboye resul ts 
from the ditferent metnod s employed by the witne s ses  in 
calculating the cas h requir eme nt and fr o■ the differe n t  
levels ?f operatin') an,1 mainte nance expenses de ter11ined by 
the witnesses. The Company cal culated the cas h  requireme n t  

by dividing ?DPrating a nd maintenance expen ses b y  12, 
whereas the nuhlic 5taff divided its operating and 
maintenance exp�nses hy 2q. 

In prior tele�ho ne c ase s in whic h this C o■■ission has used 
the for mula method for calculating the cash r equireme n ts, 
operating an.1 maintenance e,cpenses haYe been divided by 12 
to arrive at the cash requireme nt for working capital. One
twelfth is ienerally used in pr oceedings in which the 
Companv hills its services in advance, as is the case with 
Ans-A- 0 hone. 

The Commission concludes from the eYidence in the record 
that the cash component of wo rking capital s hould be 
de termined by div Hin') e nd-of- period oper3 ting and 
maintenance exo3nse� bv 12. Usi�g operating and m aintenance 
expenses found prJ�er in Evidence and C onclusions for 
Finding of !'act No. q, the commis sion concludes that $18,107 
is the p roper amount of the cas h component of working 
capital in this proce£ding. 

The Comoanv and the 0 ublic Staff agreed as to the proper 
le vel of prepay�ents and customer deposits. 

Based :>n the foregoi ng Finnings and Conclusions, the 
Commission concludes that $18, Q 35 is the appropriate amount 
of working =3pital al lowance to be used in this proceeding. 

EVIDENCE ,No CONCLTTSIONS POR l'INDING OP PACT NO. 7 

The Commissio n has previously determined in EYidence and 
Conclusions for Findings of !'act Nos. 5 and 6 that the 
proper le vel Jf ne t nlant in service at De cember l 1, 1978, 
is i239,310 �nd that a reas?nahle allowance f or working 
capital is t1�,q35_ 

The last item to be considered in the determination of the 
Company's rat� h'ise is the unam,r tized job develop■e n t  
inv estment t ax credit incurreJ under the Revenue Act of 
1971. The Comprny 'ind t he Public Staff agree that Ans -A
Phone s hould he treated as an Option (1) company under the 
IPS regulations. The differenc e in the amount of the 
unamortizei job n?.v�lop m?nt inve,tm ent tax credit which eac h  
par ty dedu cted fr o m  rate base is due to two iteas. Firs t, 
the par ties iisagreP as t, the proper level of plant 

addi tions to be used in t he cal culation of the unamor tized 
job development inves t�ent ta� =redit. Since the Commission 
has concla�ed tiat olant in service as presented by the 
Company and other nonrevenue producing additions and 
replacements presented by the Public S taff comprise a jus t 
and reasonable level of end-of-period p lant in s er Yice, the 
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Commission nov ::onclud�s that the amount of una■ortized 
investment t.ax credit related to this plant should be 
considered. �ence, the un�mortized invest■ent tax credit of 
$13,838 relaten t.o the phnt in service presented by the 
Company shoul1 he addei to the $3,885 related to other 
nonrevenue proiucing plant additions, with a S57 reduction 
for tax credit recapture related to retired automoti ve. 
equioment. 

The Public �t atf reduced t.he unamortized job develop■ent 
investment tax credit by the amount of the credit carried 
forward, due to the inadequate tax liability, under staff 
calculations. The Commission agrees with the theory 
supporting this ad;ustment; however, the co■mission, under 
l'indinqs of P3::t Nos. R and 9, has found a different level 
of net operitinry income and a different level of interest 
e11:pense, as alluded to under Findings of Pact Nos. 10 and 
11. Hence, this commission concludes that the rate base
should be redu::ad by the oroper amount of una■ortized job
develop�ent investment tax credits of $7,3 27.

The Commissi�n therefor� concl udes that Ans-A-Phone's net 
plant in servica of $239,310 olus the reasonable allowance

for working capital of $18, 935 less the unamortized 
investment tax credit of i7,327 yields a reasonable original 
cost net invcst!llent (r�te base) :>f $250,918. 

EVIDENCR \ND CONCLUSIONS FOR FINDING OP FlCT NO. 8 

Company witn�ss Bright and Public Staff witnesses Willis 
and Collins presented testi�ony concerning Ans -A-Phone's 
representa tive level of net end-of-period revenues. The 
following chart shows the amounts presented by the 
witnesses: 

Operating Revenues 
L ate Income Charges 
Other Tncoma 
Gain/ (Loss) 
Uncollect ibles 

Tot al 

Company 
Witne;;s 
!}.right_ 
12/31/78 
$ 2146, 39 9 

1,030 
2,516 
2, '3 12 

__ j}_Lfl!i.f) 
$ 2148, 9 15 

Public 
Staff 

Iii tnesses 
12/31/78 
$2149, 8014 

1,030 
2,516 
5, 669 

__ Jl.&M�I 
$255,133 

Public 
Staff 

Witnesses 
9/30/79-

$287,875 
1,290 
5,985 
6,018 

--��) 
$296,650 

Co11pany witness Briqht determined th.e end-of-period 
operating revenue adiustment by calcula ting th.e end -of
period incremental billing units over the actual or the 
average number tor the test year and m ultiplying these units 
by the billin� rate. Th is revenue increase vas added to 
actual operating revenues to determine end-of-period 
revenues of $246,399. 
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Pu blic st ;iff v itness Willis calculated end-of-period 
revenues for both the 12 months ended December 31 , 1978, a nd 
September 30, 1979. His method in both cases vas to take 33 
months of billed revenue and obtain a mathe■atical equation 
from which be letermined the value of the r evenues fro■ the 
months of December 1978 and September 1979, and annualized 
these values by multiplying them by 12. In his direct 
testimonv Mr. Willis wa s asked if his ■ethod rendered a fair 
estimate of t.he end-of-period levels of revenue for the 
yea rs ending De:ember 1978 and September 1979 and his answer 
vas affirmative. 

Since t bis commission has set the test period as the 12 
months ended �ecember 3 1, 1978, then end-of-period revenues 
for the 12 months ended September 30, 1979, cannot be used 
in this proceeding. The basic accounting concept of 
matching revenues, expenses, and investment would be 
violated if all were not. brought to an end-of-period level 
as of t he same point in time. In this case, the Public 
Staff b as attempted to bring revenues and invest■ent to an 
end-of-period level as of September JO, 1979, t hus 
effectu ating a change in the test yea r fro■ the ye ar ended 
December 1978 to the year ended September 1979. Thus, the 
Commissi on con:ludes that in keeoinq vith its Order setting 
the test perio1 as ending December 31, 1978, and in 
recognition of the basic matching concept of accounting, the 
appropriate en1-of-period level of operating rev enues is 
$249,804, as calculated by the Public Sta ff for the test 
year ended December 31, 1978. 

Consistent vi th t his finding, the Commission concludes 
that late incom3 charges of $1,030 and ot her income of 
$2,516 are proper foe use in this proceeding. 

The l ast difference in revenues concerns the gain or loss 
on the sale of 3quipment. The difference in t he a■ounts 
shown for the year ended D ecember 31 , 1978, is caused by two 
items. Fiest, a nifference of $319 in actual gain for the 
test year is apparent. The Commission conclu des that the 
amount :,f $5,350 as presented by the company is proper. 

T he s econd difference of $2,538 relates to an adjust■ent 
made by company witness Bright for the a■ortization of the 
loss on the retirement :>f the old I!!TS terminal. In 
Evidence a nd Conclusions for Fin1ing of Fact Mo. S, the 
retirement of the old equipment was found to be a proper pro 
focma adjustment to the test yea r. In detec■iniog the loss 
on the equipment, wi tn ess Bright deduct ed its original cost 
ne t depreciation of $8,613 from estimat ed salvage of $1,000. 
Pu blic Staff �itness Collins calculated a gain on this 
equipment, in 1�tecmining gain/loss on equip■ent sales for 
the period enled Septe mber 30, 1979, by deducting its 
original cost net depreciation, reduced by the net lo an 
balance supp:>rting the equipment, fro■ estimated salvage of 
$5,000. After revi ew of the full record in this case, the 
Commissi on con:ludes that $1,000 is a fair and reasonable 
salvage value of the old r,Ts terminal and that the net loan 
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balance related to this plant should be used to reduce the 
equipment's ori1inal cost, as er?anded upon further under 
Evidence and Conclusions for Findings of Fact Mos. 10, 11, 
and 12. Renee, the resulting gain on the retireaent of the 
old I!!TS of $361 should be included in det eraining end-of
period revenues in this proceeding. 

Since the Commission concluded that the retireaent of the 
transmitters from the paging and ■obile coa■on equip■ent 
accounts was oroper under Evidence and Conclusions for 
Finding of Fa=t No. 5, the associated loss should be 
included in the determination of end-of-period revenues. 
Por the same reasons, the $111 loss associated with the 
automotive equio■ent replacement should be included. 

The effective uncollectible rate utilized by the coapany 
and the Public Staff is appreciably the sa■e . consequentl y, 
this Commission has utilized a .015 uncollectible rate in 
deriving net eni-of-period revenues of $253,014. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

company witness Bright and Public Staff witness Colli ns 
presented testimony and exhibits showing the level of 
operating reven ue deductions which they believed should be 
used by the commission for the purpose of fixing lns-1-
Phone•s rates in this proceeding. The following tabul ar 
summary shows the amounts claimed by each witness: 

company P11blic Staff Public Staff 
Witness Witness Witness 
B right_ __ !;_ollil!§ __ Collins 
12/31/78 12/31/78 9/30/79 

O pe ra ting P.xpenses $232,012 $180,149 $197 ,674 
Depreciation 55,104 37 • 701 48,125 
Income Taxes 

-------- ___ § ... §90 ---9. 194 
Total Operating 

Revenue Deductions $287,116 $226,540 $254,993 
======== =====-=== ======== 

A s  discussei previously, the Public Staff presented 
exhibits w ith adjustments made to December 31, 1978, and 
September 30, 1979. The commission has concl uded that the 
test year is th? 12 months ended December 31, 1978 , and that 
end-of-period revenues and investment at Dece■ber 31, 1978, 
are proper for use in this proceeding. Therefore, in order 
to match expenses with end-of-period revenues and 
investment, the commiss ion concludes that the Septe■ber 30, 
1979, levels ,f expense presented by the Public S taff are 
not proper an1 should not be used. Hence, discussion of the 
differences in the expense levels presented b y  the parties 
wil l  be limitad to the differences between the co■pany•s and 
the Public Staff's December 31, 1978, e xpense leYels as 
depic ted in tile table above. 

The first item of difference in operatinq expenses relates 
to the level of salaries and wages included by each witness. 
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The Company included salaries of $81,151, whereas the Public 
Staff included salaries of $69,0�6. Two adjustaents account 
for this difference. Pirst, Coapany witness Bright 
in creased the level of salaries and wages for salary raises
decided upon in the test year, but which occurred after the 
end of the test period and hefore the hearing. The second 
adj ustment causing the differen=e in salaries and vages was 
■ade by ?uhli= Staff witness Collins to exclude adYertising
consultant's wages. The Public Staff c ontended that
although the services rendered by the consultant enhance the
Company i■aqe, they do not result in better serYice to
existing ratepayers or in the addition of new custo■ers.

In prior cases it bas been the policy of this Co■mission 
to update the level of salaries and vages for knovn changes 
occurring by the close of the hearing. Therefore, the 
Co■■ission finds that the adjustment ■ade by witness Bright 
for salary in=reases subsequent to the test period are just 
and reasonahle. The C ommission also finds that the 
adyertisinq consultant's salary is an unfair expense to be 
supported hy the ratepayer. Thus, the co■aission concludes 
that the proper level of salaries and vages is $78,203. 

Next, the proper level of radio repairs expense vas 
disputed. ThP. Public Staff included $19,715 while the 
Co■pany incluiad $20,915, resu lting in a difference of 
Sl,200. This difference arises fro■ an adjust■ent aade by 
the co■pany for the esti■ated cost of the repair contract 
associ�ted vith the nev I�TS ter■inal and equipment.

This Commission finds $19,715 to be the appropriate 
ongoing level of radio repair expense to be used in setting 
rates in this oroceeding. 

The next item of d ilference relates to the leYel of other 
rent included hy the parties. This difference is due to the 
allocation fa=tors used to allocate the rent on an 1B8 word
processor. In tne Company' s ooinion the vori processor 
should be allocated 90� to the PCC operations and 10l to the 
answering service. The Public Staff used the sa■e 
allocation factor for t his rent a s  for all other rent which
was allocated between the two businesses. Proa the eYidence
presented as to the use of the word processor, the 
Commission concludes that the allocation factor used b y  the 
Public staff is orooer. 

Both parties included tl,630 in other rental expense for 
rental on a beach cotta ge used by Company eaployees. This 
Co■mission con�iders this exoense to be unreasonable and 
in aopropriate f�r inclu sion in ·determining rates in this 
proceeding. ttence, this Commission finds the proper level 
of other rental expense to be $6,905. 

Public Staff witness Collins made an adjustment decreasing 
general and administrative expense by $467 which the Co■pany 
contested. An am?unt of $450 of this adjustaent decreased 
■edical expenses paid by toe company for the officers. The 
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Public Staff contended that since the ■edical rei■burse■ent 
was only for the officers it should not he allowed. The 
Commission concludes that a medical reimbursement plan for 
Company officers only is an unreasonable expense and should 
be excluded from operating expenses. The re■aining $17 of 
the total adjustment relates to expenses charged to Ans-A
Phone which should have been charged to another corporation. 
The Commissio n finds the proper level of general and 
administrative expense to be $111,1133, as stated by the 
Public Sta ff. 

Company witness Bright p resented an amount of $8,480 for 
travel 'Ind conv1!ntions exoense and Public St!lff witness 
Collins contenied in his original testimony that the a■ount 
should be t4,651. A difference of $500 is explained by an 
adiustment m'lje by the Public Staff to eliminate country 
cluh dues. The Comoany contended aembership in su ch a club 
is necess,ry for a small businessman to g!lin business 
contacts and contacts vith the banking co■■unity. This 
Commission d.Jes not consider c ountry club dues to be an ite■ 
of cost that is properly includable in determining a public 
utility's cost of service. Hence, these expenses are 
exclu ded fro� Ans-A-Phone's operating expenses. 

The remaining difference of $3,329 in travel and 
conventions rel1tes to a business trip whi ch the Company 
President and Controller made to Japan. The Company 
contended that �r. �oody and his wife, who are the P resident 
and Controller, respectively, participated in the trip to 
Nipon Plectronics in Tokyo for the purpose of having a 
repair shop set up for Nipon pagers on the east coast of the 
Unite d  States. During the hearing the Public Staff agreed 
that the trip was a legitimate expense, bot that the cost 
should be amortized ov er a three-year period. After 
considering the evidence, the :ommission concludes that the 
trip to Jaoan w1s not a just and reasonable expense to be 
supporteil hy Ans-A-PhonP.'s ratepayers. tlence, this 
Commission finds the proper level of travel and conventions 
expense to be $l,651. 

Both parties show the same level of taxes - North Carolina 
and miscellaneous actually incurred for the test period. 
Since this Co mmission, unner Evidence and Conclusions for 
Finding oE Fact No. 5, adjusted net plant ser vice, the 
related p roper ty taxes lllust be adjusted. tlence, this 
Commission con=ludes that the appropriate lev el of taxes 
North Carolina ar.d miscellane)us is $5,916. 

There was a niffcrence of $1,173 in the le�el of e mployee 
taxes inclu'!e:l. by the witnesses. Since these taxes are 
related to the level of wages and salaries, the Com■ission 
concludes that t 7, ocq of employee taxes is proper. 

The next difference in cxnenses concerns the amortization 
of rate case exoenses. The Co11rnany contends that a two-year 
aaortiz�tio� period is more appropriate than the three-year 
period propose:! by the Puhlic Staff. The commission is of 
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thf> oninion hat, ,t thP oreseat time-, three years is 
represPnL:1tiv<? Jt the o<>ri:>J between rate cases 
therefor"', t�" or1pf>r level of '\tt orney fees and rate 
expPnS"!S is �q,•�11cc, 11s oresPnt0--l by the Public Staff . 
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11ore 
and, 
case 

The �ubli� Staff 111a--le an ad;ustment reducing dues and 
suhscrinti:,n� by �,15 �or thP test year. This adjustment 
elimi n,tPl =n�ntrv club "'Xoenses and membership in the 
�ational f 0 derati1n :>f Indepen--lent Businessmen and the 
r,reenshoro Ch�mhPc of C:>mmPrce. The Commission has 
previously �i<;o1ssel its 1-elief tha t country club expenses 
arP an nnr1n,s:ina!'llP exoense tor Ans-A-Phone. Siailarly, 
this Co�mis,ion conclu--lPs that mc�hcrship in such business 
orqanizati:>11!> �s tne ijational F e<\eration at Indeoendent 
Businessnf>n 11cs not benefit the r atepay er and, 
conscouf>ntlv, sh:>u�d !'le eliAinotPd fro• Ans-A-Phone's 
operating eicpPnses. 11-:>w!'!ver, t.his ::::,mmission concludes that 
Ans-�-Phone's alloc�te1 oortion of the dues to the 
Greensl-,>ro Ch:1mt>er 1f Col!l111erce is re3sonable, and thus, this 
Commission ::onclu�Ps tnat the nr.Jper level of dues and 
suhsc ri otior,s i,; 1:2 ,9()tl. 

The �,u ,359 iifferPnce in �erreciation expense is caused 
by the differen• <\Pnreciation rates which the parties used 
and tha dLffgr 0 nt levPlS of en-1-:>f-period gross plant each 
included. 0uhlic Statt wit ness Turner reco�mended that the 
dPpreci�tion r:1tp5 the ,omnanv is using for mobile plant and 
vehiclP<; t-0 changen. 'l'hr>se changes were not supported by 
thP Co�o•nv. Consi lerinq the ooer ating experience of the 
Comoany an--l it» ei:oeriencc with plant retirements, the 
Commission con�lutl�s th�t the :ompany's depreci"lti on rates 
shoul� not h� �,anqrl excent for tbf> r ate related to the new
PITS terir.in,i,l, �s exrl•inei hel:>w. 

The C.JMrnissi.Jn, un1er !':vidence •nd conclusions for Finding 
of Fact �o. 5, letarmined the f?ir :1nd reasonable olant in 
s!'!rvice. Incl1--lf>d in tnis eni-of-period plant i� service 
bal•nce were nonrPV"'nue nr�ducinq plant addit ions placed in 
servicP subsequent t? �hf> enj of thf> test year enjed 
DecPmber 11, 1Q"78. �s concl•JdPd at>ove, the Company's 
applicable d0nr�ci,t i1n rates should bP applied to these 
additi,ns �ith tOP cxcepti?o �f the nev r,Ts ter11inal. In 
it s oricrin3l ,oolic1tion, the Co11pany antici pated the 
purcha<;c of a new �Jtorola T�rs t erminal with an estimat ed 
service life Jf 10 vPars. WitnPss Bright's revised e xhibit, 
filed 1urinJ th� he,rinq, reflects an est i•ated life of 
sevf>n ve�rs t1 r tne r,10�ayre T�TS terminal actually placed 
in service ;n1 incl•1i1°\ in end-of-pPrioil olant in service b y  
thi<; c,�mission. In contrast, Public S taff witness Turner 
estimated thP s?rvice life of th� mobile - common equipment 
account t0 1''? 1r:; years. Hter careful consideration of a ll 
evidence of i::ec,rd, this c:ommissi-:>n concludes that the 
G l"'nayre tcrmiral sh?uld be denreciat ed ov er a 10-year 
service lite. 

Hence, tni5 co�mission c1n::luaes that the fair and 
reasonablf> lc>vel of ,Jppreciati:>n expense is $52,060. 
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Puhlir. Sta�f witness TurnPr also testified as to the 
proper lPvel of 1isoatch f'Xoense to be inclu ded in operating 
expenses. WjtnPss �urner•s �iso�tcn - manual mobile expense 
wa s SF.,75O, 111ile witne<;c; Bright's was $6,210. This 
difference J� t54� is causei by witness Turner's using a 
differont end-ot-peri0� lflvel of manual mobile uni ts than 
the lPvel of '!nd-of-.,erio-1 units at December 31, 1978, as 
use1 by witnesc; RriJht. Since this Commission has found 
end-,f-oeriod revenues as ,t December 31, 1978, to be fair 
and reason�hln in this nroceeiing, then for consistency, 
end-of-period exnenses sh011ld he determined as of December 
31, 1° 10. "'nus, thP Commission conclude s that the proper 
level of iisnitch - manual mobile expense is $6, 210. This 
is t he samn amount included in witness Collins' Revised 
Exhibit 1. 

In -let<'rc11inin1 -Ii-snatch-pager expe nse the Company assigned 
a monthly exp"nsn of $3 per oagei: for a total of $ 28,692 for 
the test yeai: wnil£ the Public Staff included $1,200. The 
Company co�tenJe-l that tne following were the three reasons 
for th0 charqe: 

1. The telephone op0rat1rs provide a dispatch service
for paJinJ custJmers. 

2. The rJiio equipment is monitored on a 24-hour, 7-day-
a-week hasis iv the answering service employees. 

3. 9c:or.e� oagei:s or mobile Phones are replaced by the
operatoi:s �n 11 24-h1ur, �-day-a-week basis. 

Public witne;sps testiEicd that Ans-A-Phone's service is 
qoo1. These witnesses co�siderPd the paging dispatch 
sei:vice t� t,,, an integral, necessary part of the paging 
service provii?l by \ns-A-"hone. The Co1111ission recognizes 
the necessity for CJJ'.Yl sei:vice and concludes that the $3

monthly 0xperse per nagei: is iust and reasonable and, 
therefore, th� total charge reco�mended by the Company of 
$28,fi92 is allo�ed. 

In summati�n, this Commissi�n concludes that the end-of
perio,, ooentin:i exoens@s of Anc;-,-Phone are $269, )50 which 
includes d0pi:eciat ion expense of $52,060 and that no income
taxes can h0 calculated since the Company's ne t income after 
adiustments, unler oresent rat<?s, is a net loss. 

�VT�E�CE ,ND CONCLO5TON� FOP FINDINGS OF FACT 
� 0 S. 1 0, 11 , ,\ ND 1 2 

rompanv witn�ss Currin testified that the cost of capital 
to �ns-A-l'hone is 1'1.64". '1') ai:i:ive at this de termination, 
be first iev�l�oed t�e caoital stru cture and then developed 
the corr<?snon'lin1 cost rates. 'le:. Currin testified that the 
capital struct·11:e foe: the Dece111her 31, 1978, test year was 
comprised or $125,o�� of 1007-tei:m debt and $171,202 of 
common e�uitv. This resulted in a capital structure 
compi:ised ,t 47.221. debt and 57.78t equity. 
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Witness Currin calculated that the e■bedded cost of debt 
was 13.35"-. 1'his calcu1'1.ti:>n was based on the actual 
amounts and c�st rates of nebt at the end of the test year 
and thP in�lusion o� a pro forma principal of $85,000 to 
reflect the loan made t:> replace the unserYiceable mobile

common ecyuipment. 'Ir. Currin used a cost ra te of 14.871 for 
this loan, vhi�h is less than the actual rat e of 16.0i. 
This loan had been consummated at the date of the hearings 
and vas an actu al part of the current capi tal structure. 
"r• Currir- testifiel that since the loan rate was pegged to 
float at prime plus 1.01, he elected to use a conserYatiYe 
cost rate. 

Witness Currin testified that his best estiaate of the 
cost of equity to Ans-A-Phone vas 22.S�. Re based this 
determination on a lengthy analysis of the unique risks of 
Radio Com�on Carriers in general and Ans-A-Phone in 
particular. 

WitnPss Currin testified t hat Ans-A-Phone vas 
significantly riskier than the s■all telephone co■panies in 
Nort h Carolina, which have typically been awarded equity 
returns of 14.5"', to 1'1.'i". '1r. Currin based this risk 
comparis:>n on 3n extensive, specific consideration of Ans-A

Phone• s size, v,1 lnerability to competition, likelihood of 
competition, t.h� nonessenti al nature of its serYices to some

su bscrihers, t.hP e'(trl?me risks of technological 
obsolescence , the lac� of any beneficial REA-type 
financinq ann cJnsultin3 relationship, the extre■ely high 
interest rates, •nn the necessity to secure some of t he 
utility's financing with the stockholders• personal assets. 
Witness Currin concluned that the cost of equity to Ans-A

Phone was in t.h3 r ange of 22.'11. to 27.51. He stated that he 
was rec:>�menrling a return at the low end of the range f or 
two re,sons: Pirst , that ,ns-A-Phone had adopted a prudent 
capital structure which tended to reduce the financial risk 
and, second, th1.t the <;tockholders bad, to date, only been 
required tJ securP 513,000 of utility debt w ith personal 
assets. 

Public �taEf witness Collins also testified as to the 
capital structurP. oF Ans-A-Phone CJ■munications, Inc., at 
DecPmher 31, 1Q7A. 1'he only niffP.rence in witness Collins• 
capital structure, comprise<i :>f lA.971 debt and 81.03, 
equ ity, and thit rec:>mmended hy witness Currin concerns the 
new deht a:c;s.Jciat erl with the new !PITS ter■inal and 
equipment. 'Ir. Collins testifie-i that, in his opinion, the 
adjust�ent t:> incrPase investment for this new mobile 
term inal without "<ijustment tJ revenues for increases in 
p:tginq custom..,r'< un1erst�tP.s P.arnings for the test period. 
He th<>refore iin not jnclucle the nev ■obile terminal in 
plant in s�rvice or the debt for the new terminal in the 
caoit3l stru�tur� at Dec<>mber 31, 1978. 

,r. Collins also presented a capit al structure as of 
SeptembPr Jll, 1'l7Q, c:>nsisting of 38. 08' debt 1nd 61. 921
eouity. This =init al structure included S67,000 of new debt 
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for the new I�TS terminal but excluded the debt on the old 
terminal . l'lr. Collins stated that he bad been told by !!r. 
"oody that pa ym�nts on the old terminal had been stopped 
and, therefore, he han p,rcluded the debt fro11 the capital 
structure. 

The Commi ssion h�s concluded previ ously that all 
nonrevenue produ=in1 plant add,.d subsequent to the test year 
should be included in end-of-period plant in service for the 
test year ended DPcember 31, 1')78. Consistent with this 
decision, the c�mmission conclunes that the debt incurred 
for the purchasP ot tbe nPw IMTS terminal should be i ncluded 
in the capitil structurP at December 31, 1978. The 
commis sion has considered the arguments of the Public Staff 
concerning t he exclusion of the debt on the oln terminal
from the caoital structure and concludes that this debt 
should be <>xcludPd since Ans-A-Phone has terminated payments 
on the note and the instru�ent holder has not called for 
further payment. 

Public Staff wi tness Rosenber g testified that the 
Company's r•nuestrd return on e�uity of 22.SJ vas "within
(though at th,:- high end of) thP •zone of reasonableness' 
which surroun1s the cost of equity to such an enterprise." 
Wi tness Posenbarq furth<>r testi fied that "I have compared 
the situation of Ans-A-Phone to that of other public 
utiliti<>s �n3 h?.v<> come to the conclusion that the major
similarity lies not in th<> method of operation, type of 
busi ne ss, or risk; rather, it is only the fact of regulation 
which m��es them similar to otber utiliti es . Ans-&-Phone i s  
muc h �ore similar t� anv number of s■all service businesses 
than it is t� electric, natJral gas, or telephone 
utilities • ••• Jverall, it is my opinion that Ans-A -Phone and 
other Padio Co�•�n Carriers oper�ting in this State are 
likely to havP relativPly high costs of equity compared to 
other utilities." 

Though witne5S Qosenher� stated that "it would be truly 
difficult to attempt to deduct what r ate of return would be 
iust su fticient to mPPt tne test of a fair rate of return," 
he conclu,Je1 th•t a oric<>/earninqs ratio of 4.5� to 5.5� was

probably ·•pnroori1te. ne further testified that a 
price/earnings rati, of 4.5t to 5.5� indicated a cost of 
equity of 1°'1' t'l ?2-1.. 

B�se1 uoon • �horouq� 3nd c3reful consideration of all the 
evidencP prPscn� ed, thP com'llission concludes that the cost 
of boo� co��on �quitv, and thus the fair rate of return on 
equity. is 22�. The C?mmission further concludes that the 
emhPdde1 cost of leht is 13.531 and that the corresponding 
capit al structurp r•ti,s are 59. q 9J for equity and 40.11� 
for det>t. Ile tin,J the resulting fai r rate of return on rate 
!>a se is 111.r,oo;. 

Revenues whi=h will br ,Jerived from Ans-A-Phone's rates as
approv ed herein should pr�1uce a rate of return on its rate 
ba SP of 1q.r,o '·· The com:nissi,n cannot qu arantee that the 
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comoanv wi 11, in tact, ear-'l the r-a tes of r-e tur-n her-ein 
allow0 1, hut the r0�mi�5ion concludes that the company vill 
be "Ihle to r-eacn t h1.t level of r-eturn t.hrough efficient 
man,gemPnt. T1 ° ��mmission c,ncludes that Ans-�-Phone•s 
r-at es snoald he incr-el!se-1 hy 374,029, hased on the test year 
<?nd0 d Dec<'mb,;,i: 31, 1 °78, which vill allow the Com pany a 
reason,1'lle ornor-tunitv to <?�r-n the r-etur-n on its oriqinal 
cost r,te t--asc wnich t h<? Commission has llerein foun<\ fair 
and rea,;onahl�. 

The Commlssi�� has consi1cr-e1 the tests laid <\own by G.S. 
62-1�3(h) (41. ThE:' Commi5sion concludes that the $74,029 
increas� in r-evPnU"S ti 0rein all,we1 is sufficient to enable 
t.he comoany t� 'lttr�ct sufficient debt and equity cap ital in 
ordPr to 1i��hirge its ohli1ations and m aintain a high lev•l 
of service to tne public. 

Th e followin1 schr1ul 0 SUl!'ll'lri;,:es the <Jross revenues and 
the ratPs of return which the Com pany should have a 
reasonable ,np�rtunity t> acniave, based upon the increase 
approve<! hen•in. �·1ch sche1•1l1?s, illustrating the Company• s 
gr-oss rev,,nu<? r-cqu ir-erients, incorporate the findin'JS, 
adjustmrntr., "lni conclusions h 0retofor-e, and herein made by 
the co11111i ssinn. 

�liS-A-PIIONP CO'l'IUNICArIONS, INC. 
SCH EDULF: I 

c;r:1cOIII,� OF PET<J!l'l o�• ORit;IN\L COST NET INVl'.S'l'11ENT 
"'welve M'lnths Fnrlcd December 31, 1978 

RP ven u<?s 
LatP inCOlllf> C1'l.rqes 
Other- inr.o:ne 
r.ain/LOSS
Less: Uncoll�ctihle

rev,nup 
T�tal JpeC'1tinJ 

rP ven•1f-s 

PresP.nt 
_!:H�!L 

$24'),AQ4 
1, 0 )0 
2, ') 1 fi 
3,517 

Iner-ease 

!2£!:0Veg_

$74,029 

_JJ . .JjQ) 

1i72,919 

After
,ppr-oved 
!,!!,£�§!l, 

$323,�33 
1,0JO 
2,516 
3,517 

$325,933 
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S'llJ rics 
FetirPl'IP'1t 
P'\di, renairs 
TelPnhon<> 1'U 
Tel<!nhon<> rr·c 
Antenna r,>nt 
Other r<:>nt 
Tnsur1nc• - �is�ellanFJ�s 
Arlv ert is in') - '.J<'n °ra l 
Arlvortisino - rye, 
General 'lnrl 'lil'liristrative 
Tr•vel 'l.nl C0'1YPnti?nS 
Ta x0 s - N. r. , n � 

miscellan<'>Us 
EmploveP ta�e<; an� benofits 
Att�rnPy fr�s an� rate casn 
Due,; 'l.nrl c;u b:;r:r ipt ions 
Incoming fr•i1ht 
Dr>orec i 'l.t L>n: 

furniturP '1.11 i fixtures 
naqinq •ni �ohile 
Le<1c:ehold 
Trlnsportati:,n 

Au tomo�i lP 
Dispatch - 0•1ers 
Disp•tcr. - m?hile 

'G ?A,20) 
4, 1>56 

1Q,7J<; 
5,375 

1:l,159 
1, flOO 
6,905 
1,657 

71,g 
6,1137 

14,43) 
4,651 

c;, Q 16 
7, 09 l 
9, 4ll <; 
�, 9011 

166 

1 , 31 6 
44,2q3 

33 7 
f,,1211 
1,9011 

28,6 92 
___ § .... llQ 

Net on�r1tinn ��nc>nses 
heforc in=n�e taxes 

State inc:>!ne tax 
_1§2 .... J�Q 

Ferleral in�o�e tax 
�ct 00Jr•ti111 income 

for rP•urri 

--------

$(16,336) 
======== 

$ 

2, 578 
__ 7,327 

$63,0111 
======= 

269,350 
2,578 

__ ..LJ.E 

$ 46,678 
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Aft.er 
�ppr:oved 
!.�.§� 

Gros� Dl�nt i� �Prvicc 
tPss: 1Ppro�iati0n 

res�rvc 

S4R2,519 

H!!.1 ... IQ1l 
2H,310 

l $482,519 

_j 24 J « �Q.2) 
219,310 �et nlant in ;er.vice 

�llowance F)r: W)r.kin2 Caoital 

Cash - 1/12 0F oo�r:ation 
anil m�ir.ten�nce PXpensPs 

PreoavmE>1•� 
$ ,�,107 

9"> 3 
____ JH2l 
__ l§. ... �12

� $ 18,107 
9 53 

__ --1.lI2> 
_.!l!.....2.12 

LPss: · c11stoi,<>r ilenosit!': 
Total worYino c�oital 

Una !llorti zr '.l in VPStmi:>n t 
ta X C r:P1 it 5 (7,327) 

$(7,327) 

(7,327) 

$250,918 
Or:igin�l cost r�t 

in ves t!Uen t :£750,245 

PatP ?f r:Ptnr:n ?n 3ri1in1l 
cos� n°t inv�st�Pnt (6. 33l) 19. 60 I 

A�:>-ft.-PIIONP c0�·1uNICATIONS, TNC. 
SCHE9'lLF II 

sc�FDU[P. JD rETCTP1 n� OF11IJ�L COST COMMON EQUITY 

Embedded 
Cost or Net 

0r:igin�l Return on Operating 
C0�t R�+e �atio Common Income for 

Capit.;;lizati"ln __ B:!Sf" __ --�-- E.9uit.1-i_ __Return __ 
---------------------- DFES "'I� _R ATP.<;_ -------------

(� l ( b) ( C) ( a X C)

DPbt ,-101,"> 0 :! 4').11 13.53 $14,015 
Fouitv _J2�L��} _22��2 <ll�iI) Jl�L121) 

Tot3l r.25Q,'>ll5 1')0.00 - ($16,336) 

DP!'lt 

Eq ll it y 
'!')t 3 l 

PRC"O��1_P,TP.S _____________ _ 
'10'l,543 4'l. 11 13.53 $13,617 
_15QL1"l"> _2���2 ll�QQ _]]....Q.B 
�2�0,91q 10�.oo - $46,678 

"VIDPNrr. ,:,I) rQ!lCL'J<;ION<; POR -PINOING OF PACT NO. 1J 

As PVi1Pncri hv thn �nmn•ny•� aonlication, Ans-A-Phone's

prese�t �n l prJn,sP� t,r:i!fs include cer:tain discounts far: 
subscri�nrs u•ili1in1 �')r� th,n 1ne paging unit. Since this 
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discount is nat applicable to all paging custo■ers, this 
Commission con�ludes that this tiriff provision is unfair to 
the general ho1y nf subscribers and should not be continued. 

IT IS, T�r.REPORE, CROP.RED as follovs: 

1. That the �pplicant, Ans-A-Phone Communicati ons, Inc.,
be, and hereby is, authorized to adjust its rates and 
charq<>s to produce, based uoon units and operat ions as of 
December 31, 1978, an increase in annual gross revenues of 
$74 ,02q. 

2. That th� Company propose specific r ates and charges
necessary to implement the increase in operating revenues 
herein aoorov�1 in accordance vith the guidelines 
est ahlisnPd by this Com�ission in Evidence and conclusions 
for l'inding of Fact Ho. 13 within 10 d ays of the date of 
this Order. Piv e copies of the work papers supporting such 
prooosals s�ould be filed with the Chief Clerk of this 
Commission. F'x::irntions, altPrn'ltiv e r at e  proposals, and 
comments �o the Company's rate schedule proposals shall be 
filed within fivP days there after. 

3. That tha Comoanv•s recurring rates and charges and
regulations ne::assary to increase annu al gross revenues as 
authorizPd herein be effective upon issuance of a further 
Order aoprovin� the tariffs filed pursuant to Paragraph 2 
above. 

4. That the Company• s proposed service regulations,
excluding those relatei to charges and rates and except as 
spellPd out b�low, he e ffective as of the date of this 
Order. These reryulations are effective until su::h time this 
Commission �01vones a gen er ic hearing on service 
regulations for all �adio Common Carriers in the State of 
North Carolin:1. 

In ordPr to make thP portion of Ans-A-Phone's service 
regulations r<>lated to Commission Rule R12 consistent vi th

and within this rule, the two underlin ed ch3nges shown bel ow 
should he reflected in the Compan y's proposed service 
regulation: 

1. I. !:iervi ce flegulati:>ns �. !fil:!lication.2, Cr�i!, 
GuarantePs of P•y�ent: "The utility vill require a written 
applica�io'I sign ei by t.hc party to be charged, and 
disclosing sufficient information to permit a determination 
of credit worthiness of the applicant £Onsist� with !he 
fil.Q.Y.1.§iQ.!!§ of Commission Pule R 12." 

2. I. Service Regulations, J. Depo sits and Delillil!!�!! 
�ha.rgg.§: "'!'ha utili tv m ay, in order to safeguard its 
interPsts, rPquire an applicant to make a deposit fQ..!lsist�a! 
with Commission Bil� !ll•" The re■ainder of this section is 
unch anqe o. 
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5. That Ans-A-Phone within fiO days of
an d implement nrocedu rcs resulting in 
accurate division between regulateil 
investment, 0xp�nses, and revenues. 

771 

this Order develop 
the pro mpt and 
and unregulate d 

6. That \nolicant ta�� all reasonable st eps to advise 
and intor� its customers how they can r educe and contr'.ll 
thei r charaes fcom the Comoany and improve system eff iciency 
by ('l) u+ il izing cust'.lmer-owned mobile :,.nd paging 
equipmPnt, (h) chrnqinq from manual to automatic mobile 
service, (c) ::h�nqing froM tone anil vo ice to tone only 
paging service, anil (n) limiting the number and iuration of 
calls made or. th� syst�m. 

ISSUED BY O�D�R cv T�E CO�MTS�ION. 

This the 28th iay of February 1Q80. 

(SEA.L) 
�OPTH c,AOLIN� UTILI�IES COMMISSION 
Sandra J. Webster, Chief Clerk 
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DOCKET NO. P-83, SUB 6 

BEPORE TRE NORTH CAROLINA UTILITIE S co""IS SION 

In the " atter of 
Application of Ans-A-Phone Co■■unications, ) ORDER APPROlIIG 
Inc., for an Adjust■ent in Its Rates and ) RATBS AND 
Charges Applicable to Intrastate R adio ) CHARGBS 
Co■aon Carrier Service in North Carolina· ) 

BY THE co""ISSION: On February 28, 1980, the Co■■ission 
issued an Order Granting Partial Increase and Revising 
Service Regulations for Ans-A-Phone Co■11unications, Inc. 
(Ans-A-Phone), wherein the Coapany was allowed to increase 
its rates and charges to produce additional revenues of 
approximately $74,029 annually . Tb.e Comp any was called upon 
to file specific rates, cb.arges, and regulations necessary 
to i■ple■ent tb.e allowed rate increase. Upon the Company's 
filing of proposed rates, charges, and regulations, the 
Commission allowed all Intervenors five days for filing 
ex ceptions, co■ments, and alternate rate proposals. 

Pursuant to the Order of February 28, 1 980, Ans-A-Phone 
proposed tariffs in accordance with tb.e rate design 
guidelines established by the Co■■ission in its Order. 

Following a review of the Co■pany•s proposed rates, the 
Public Staff filed objections to the Company's rate 
propos als, stating that they would result in gross revenues 
of $8,383 greater than that auth:>rized by the Commission. 
The Public Staff also objected to certain of Ans-A-Phone's 
service regulations approved by the Co■mission in the Order 
of February 28, 1980. 

Based on the evidence presented by both the Co■pany and 
the Public Staff regarding this matter and the entire record 
in this proceeding, tb.e Co■■ission finds that the rates 
filed by Ans-A-Phone would result in excess gross revenues 
of $480. This excess aaonnt is eli■in ated by reducing the 
monthly rental and ■aintenance charge of a utility-owned 
■anual ■obile telepho ne fro■ $52.25 to $51. 75 and by
reducing the monthly rental and maintenance charge of a
utility-owned tone and voice pager fro■ $14.25 to $14.15.
Tb.e resulting rates are reasonable and should be
i■ple■ented.

IT IS, THEREFORE , ORDERE D as follows: 

1. That t he rates, charges, a nd regulations filed by
Ans-A-Phon e Communications, Inc., on "arch 7, 1980, which 
will produce $74,02 9 of additional gross annual revenues be, 
and hereby are, approved to be charged and i■ple■ented by 
the Company, except for the two changes listed below: 

1. The monthly rental and ■aintenance charge of a 
utility-owned ■obile telephone is $51.7 5. 
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2. The 11onthly rental a nd 11aintena nce charge of a 
utility-owned tone and Yoice pa ger is $14.15. 

The rec urrin1 rat es and charges w ill beco■e e ffectiYe on 
all billings rendered on one day's notice after the date of 
this Order. All seryice regulations re ■ain in full force 
and e ffect until s uch ti■e this c o■ ■ission conYenes a 
ge neric hearing on serYice regulations for all Radio Co■■on 
carriers in the State of North Carolina, a s  ordered in the 
Co■■ission•s Order of February 28, 1980. 

ISSO!D BY ORDER OF TRE COIIIIISSION. 

This the 28th day of !larch 1980. 

MORTR CAROLINA OTILITIES COl!IIISSION 
(SEAL) Sharon c. Credle, Deputy Clerk 



774 TELEPHONE 

DOCKET NO. P-120, SUB 8 

B EFORE THE NORTH CARO LINA UTILITIE S C OMMISSION 

In the Hatter of 
Short Notice Filing by Pineville Telephone Company 
to Establish Rates for Touch -Call Dialing and 
Custom Calling Features and to Increase its L ocal 
Paystation Rate to Twen ty Cen ts 

ORDER 

AND 
NOTICE 

BY THE COHl'USSION: On May 22, 1980, Pineville Telephone 
Company filed "Short Notice Tariff to Est ablish Rates for 
Touch-Call Dialing and Cust o m  Calling Features and to 
Increase its L ocal Paystation Rate from Ten Cen ts to Twenty 
Cents." 

The Commission is of the opinion that the above-men tioned 
new features will improve the quality of service to those 
subscribers who elect to have them. In addition, costs of 
the added features as reflected in the filed tariffs are 
reasonable and shoul d be approved. Further, the Commission 
con cludes that the proposed increase of paystation rates 
from ten cen ts to twen ty cents per call is comparable to the 
twenty cen ts paystation charge in the adjacent territory 

served by Southern Bell Telephone and Telegraph Company. 
Under the circumstances, a no-protest procedure is deemed 
reasonable for a municipally owned telephone system serving 

approximately 14 pay telephones. 

IT IS, THEREF ORE, ORDERED: 

1. That the tariffs filed Hay 22, 1980, which w ould 

establish new rates for new services including touch-calling 
and custom-calling are approved effective June 12, 1980. 

2. That the tariffs filed Hay 22, 1980, pr oposing to 

increase the local paystation rate from ten cents to twenty 
cents shall be decided on the record following the mailing 
of this Order-Notice to subs cribe rs unless sig nificant 
protests to the increase are received on or bef ore July 15, 
1 980. 

3. That the Pineville Telephone Company shall include a 
copy of this Notice in bills to all subs cribers mailed in 
June 1980, and shall file written notice w ith the Chief 
C lerk of this Commission of the exact da tes of the 
af orementioned mailings. 

ISSUE D BY ORDER OF THE COMMISSION. 
This the 28th day of Hay 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMIS SION 
Sandra J. Webster, Chief Clerk 
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p .o. 
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Answering Charlotte, Inc.; Ans-A-Phone 
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Answer phone, Inc. (Raleigh); Telephone 
Answering Service of Gastonia; Office 
Communications Company (Winston-Salem); 
and Do ctors Exchan ge, Williams 
Telephone Answering (Raleigh) (herein 
referred to as Telephone Answering 
Services) 
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Justice, P.O. Box 629, Raleigh, North 
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For: The Using and Consuming Public 
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BY THE COMMISSION: This matter is before the Commission 
upon the application of Southern Bell Telephone and 
Telegraph Company (Southern Bell or the Company), a wholly 
o;,ned subsidiary of the American Telephone and Telegraph 
Company (AT&T), filed on July 3, 1979, for authority to 
increase its rates and charges on local exchange service. 
No increase was sought in the level of intrastate long
di stance toll rates and charges. The application as 
originally filed proposed a two-step or phase increase. The 
total application sought $45.3 million in increased annual 
revenues or an increase of 10.4% as calculated by the 
Company. The first phase soueht $26.4 million, and the 
second phase sought $18.9 million. 

The Public 
Commission and 
intervention. 

Staff 
the 

of the 
Attorney 

North Carolina 
General gave 

Utilities 
notice of 

Southern Bell's 
in this doc:.:et, 

the Company to 

On Au6ust 1, 1979, the Commission set 
application for investigation and hearing 
suspended the proposed rates, and required 
give notice of its application to the public. 

The Commission scheduled public hearings as follows: 
October 23, 1979, in the Buncombe County Courthouse, 
Courthouse Plaza, Asheville, North Carolina, and in the 
Guilford County Courthouse, Greensboro, North Carolina; 

October 24, 1979, in the County Office Building, Charlotte, 
North Carolina; October 25, 1979, in the New Hanover County 
Courthouse, Wilmington, North Carolina; and beginning on 
October 30, 1979, in the Commission Hearing Room, Dobbs 
Building, Raleigh, North Carolina. 

The following additional parties asked and received 
permission to intervene in the case (the dates for allowinz 

their interventions follow in parentheses): North Carolina 
Textile Manufacturers Association, Incorporated (Octo�er 19, 
1979); The Secretary of Defense and the administrator of the 
General Services Administration of the United States of 
America (October 22, 1979); Charlotte Telephone Answering 
Services, Inc., Telephone Answering Service, Inc., 
Answer-Phone, Inc., Telephone Answering Service of Gastonia, 
Answering Charlotte, Inc., Ans-A-Phone Communications, Inc., 
Answerphone, Inc., Office Communications Company, and 
Doctors Exchange, Williams Telephone Answering (all on 
October 23, 1979). 

The 

listed 

matter 

above. 
counsel. 

came 

All 

on for 

parties 

hearing at the times and places 

were present and rep,•esented by 

Southern Bell offered the direct t estimony of the 
following witnesses: 
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Witness 

Alan E, Thomas 
Robert N. Dean 

Earl V. Forshee 
Jack T. Gathright 
Robert L. Savage 
Richard E, Stark 

William E. Thornton 

Frederick V. King, Jr. 

James H. Vander Weide 

TELEPHONE 

Subject 

Operations 
Cost of capital and revenue 
requirements 
Price comparison studies 
Value of license contract 
The proposed rate schedules 
License contract services and 
costs 
Western Electric's sales and 
earnings 
Operating results for Southern 
Bell's North Carolina intra
state services 
The cost of common equity 
capital to AT&T 

The Company offered three witnesses in rebuttal: 

Witness 

James H. Vander Weide 
A. Max Walker

David Miller 

Subject 

The capital asset pricing model 
The cost of common equity 
capital and the fair rate of 
return 
Response to specific service 
complaints 

The Public Staff offered the testimony of the following 
witnesses: 

Witness 

William F. Watson 

Richard G. Stevie 

Craig Stevens 

Scott C. Spettel 
William W. Winters 

Hugh L. Gerringer 

Leslie C. Sutton 
Benjamin R. Turner 

Subject 

The cost of common equity 
capital and fair rate of return 
for AT&T 
The appropriate capital 
structure and cost of capital 
Consumer complaints concerning 
Southern Bell's service 
The overall quality of service 
The Company's original cost net 
investment, revenues, expenses, 
and rate of return under 
existing and proposed rates 
Allocations between 
jurisdictional operations, 
end-of-period intrastate toll 
revenues, and the Company's 
proposed Optional Extended 
Area Service (OEAS) plan 
Service connection charges 
Central office and trunk 
engineering, operating 
expenses, and plant investment 
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The reasonableness of the 
proposed intraexchange mileage 
charges, charges to the tele
phone answering services, and 
maintenance service charges 
A review of the Company's 
proposed tariffs and end-of
period local service revenues 

The Attorney General did not present any witnesses. 

The North Carolina Textile Manufacturers Association, 
Inc., offered the testimony of H. Randolph Currin, Jr., on 
the cost of common equity capital and fair rate of return 
for Southern Bell. They also offered the testimony of 
several witnesses as a panel concerning the effect the 
proposel level of rates would have on their businesses. 
The witnesses on the panel and the institutions they 
represent are listed below: 

Witness 

Robert D. Carroll 
Stephen Harward 

Larry McCullough 
Arthur Allen 
Harry Venable 
Louis R. Jones 

Institution 

Collins & Aikman 
University of North Carolina -
Chapel Bill 
Cone !Hlls, Inc. 
J.P. Stevens 
Celanese Corporation 
Burlington Industries 

The telephone answering service Intervenors presented the 
testimony of two witnesses concerning the ef fect the 
Company's proposed level of charges would have on their 
operation. The witnesses and their companies are as 
follows: 

Witness Company 

Marshall Boward 
James W. Beam 

Contact, Inc. 
Answering Charlotte 

Approximately 20 public witnesses testified in the 
hearings held throughout the State. Fifteen of these 
witnesses testified specifically concerning the quality of 
service they receive from Southern Bell. The substance of 
the testimony of these witnesses is presented in the section 
of this Order supporting Finding of Fact No. 5. 

After due 
the hearing 
arguments and 
entire record 
follo1,1ing 

consideration of the testimony offered during 
with the benefit of having considered the 

briefs of counsel and upon a revie1,1 of the 
in this proceeding, the Commission makes the 
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F'INDINGS OF FACT 

1. Southern Bell is a duly franchised public utility
lawfully incorporated and licensed to do business in North 
Carolina, is providing telephone services to subscribers in 
its North Carolina service area, and is lawfully before this 
Commission seeking an increase in its rates and charges for 
local exchange service. 

2. The total increases in rates and charges under the
combined phases of Southern Bell's application would have 
produced approximately $45.3 million in additional gross 
annual local service revenues. 

3. That the test period used
proceeding and established by the 
months ended April 30, 1979. 

by all parties 
Commission is 

in 
the 

the 
12 

4. That Southern Bell's investment in telephone plant in 
service in North Carolina is reasonable. 

5. That the quality of service provided by Southern Bell
is adequate but has tended to deteriorate from the level 
provided in the last rate case. 

6. That certain aspects of Southern Bell's advertising
and sales of its "Design-Line• telephone equipment have been 
and continue to be confusing and potentially misleading to 
customers. 

7. That the reasonable original cost of Southern Bell's
investment in telephone plant used and useful in providing 
in trastate North Carolina telephone se rvice is 
$845,294,000. This amount is composed of $1,153,776,000 of 
plant in service, plus $26,110,000 of construction work in 
progress, plus $4,612,000 of telephone plant acquisition 
adjustment, less $225,948,000 of accumulated depreciation 
and $113,256,000 of cost-free capital and customer deposits. 

8. That the reasonable allowance for working capital is 
$6,717,000. 

9. That the reasonable original cost rate base is
$852,011,000. This amount consists of $845,294,000 of 
telephone plant, plus $6,717,000 as an allowance for working 
capital. 

10. That the reasonable level of operating revenues under
present rates is $445,662,000. 

11. That the reasonable level of operating revenue
deductions after accounting and pro forma adjustments is 
$3 70,968,000. This amount includes $66,429,000 for 
investment currently consumed through reasonable actual 
depreciation on an annual basis. 
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12. That the appropriate capital structure for Southern
Bell in this proceeding is as follows: 

Total Debt 
Preferred Equity 
Common Equity 

46. 15% 
2.48%

51. 37%

13. That the proper embedded cost rate for long-term debt
is 7.36J and for preferred stock is 7.70J. The fair rate of 
return which the Company should be allowed to earn on the 
original cost rate base is 10.19J. 

14. That, in order to earn the rate of return found fair
by the Commission, Southern Bell should be allowed to 
increase its rates and charges so as to produce an increase 
in local service revenues of $25,489,000 annually, based on 
operations during the test year. 

15. That the rates, charges, and regulations to be filed
pursuant to this Order in accordance with the guidelines 
contained herein, which will produce an increase in annual 
revenues of $25,489,000, will be just and reasonable. 

16. That the flat rate on which Southern Bell bills
customers for local service does not take into account 
variations in usage patterns by different customers. Light 

telephone users pay the same rate as heavy telephone users 
who impose greater cost on usage sensitive telephone plant. 
That Southern Bell should design optional low usage rate 
tariffs in their ESS exchanges in order to give consumers 
additional options in the control over the cost of telephone 
service. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. - 3

The evidence supporting these findings of fact is found 
in the verified application, in prior Commission Orders in 
this docket, and in the record as a whole. The findings are 
essentially procedural and jurisdictional in nature and, 
with one exception, were uncontested and uncontroversial. 
The area of controversy involves the lawfulness of the 
two-phase increase proposed by the Company. 

On July 25, 1979, the Public Staff moved to dismiss the 
second phase (Phase II) of the Company's application on the 

grounds that it was in violation of the President's Wage and 
Price Guidelines and had not contained a specific effective 
date as required by G.S. 62-134. Southern Bell filed its 
response to the Public Staff's motion on Au6ust 6, 1979. 

On Augu3t 29, 1979, the Commission set the Public Staff's 
Motion to Dismiss the second phase of the applicaton for 
argument at the commencement of the October 30 hearing. 

The North Carolina Textile Manufacturers Association, 
Inc., filed a similar Motion to Dismiss the second phase of 
Southern Bell's rate increase request on October 19, 1979. 
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Certain telephone answering services intervening 
proceeding also joined in the Public Staff's and 
Manufacturers· Motions to Dismiss Phase II. 

in the 
Textile 

Following oral argument which was held on October 30, 
1979, as scheduled, the Commission denied the Motions to 
Dismiss Phase II of the Company's application and ruled that 
the rate request be considered as a combination of both 
Phase I and Phase II. The Commission further took judicial 
notice of the October 2, 1979, order of the Council on Wage 
and Price Stability, issued in the Federal Register, 
Volume 44, No. 192, and evidence presented during oral 
argument which indicated that the combined rate increase of 
$45.3 million is in compliance with the Wage and Price 
Guidelines currently in effect. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

The evidence concerning the plant investment and the 
efficiency of plant management was presented by Company 
witness Thomas and Public Staff witness Turner. 

Mr. Thomas testified that the high rate of inflation has 

been the overwhelming cause of the Company's decline in 
earnings in that inflation has caused the Company's costs to 
sharply escalate and that this high rate of inflation erodes 
the Company's efforts to improve productivity and reduce 
costs. 

Mr. Turner presented the results of his investigation of 
the Company's operations which included a review of central 
office and trunk engineering and an a�alysis comparing the 
test year's operating expenses to expenses for prior years. 

Concerning central office equipment engineering, Mr. 
Turner testified that the Company's central office switching 
equipment additions have been timely and planned to exhaust 
within a reasonable engineering interval. The Company 
frequently reviews its equipment needs in view of changing 
subscriber growth and reacts by either delaying planned 
additions or shortening additional intervals. Regarding 
trunk engineering, witness Turner testified that the Company 
is responsiv e to changes in subscriber usage and is 
forecasting and sizing trunk groups in response to changes 
in growth. 

The Commission concludes, based on the testimony of 
witnesses Turner and Thomas, that the level of Southern 
Bell's telephone plant in service is reasonable. 

EVIDENCE ANO CONCLUSIONS FOR FINDING OF FACT NO. 5 

The evidence regarding the quality of service was offered 
by public witnesses Larry Laisy, Julia Greenwood, Laura 
Perryman, John McBride, Edmund Pickup, Mrs. Ruben Morton, 
Rebecca Jones, Penny Avery, Mynell Bennett, Calvin Ragan, 
Captain 11.P. Sohnlein, Edward Haggerty, Hildred Watkins. 
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Lassie Smith, and 

and Miller; and 

Spettel. 

John Fitts; by Company witnesses Thomas 

by Public Staff witnesses Stevens and 

A. PUBLIC WIT!/ESSES

Public witness Laisy testified that Southern Bell did not 

provide new service when and as promised, that the methods 

used to install his service were inefficient, and that his 

various phone services required five repair calls during the 

90-day period. 

Public witness Greenwood testified that Southern Bell did 

not provide new service when and as promised, that service 

was installed only after she contacted the Public Staff, and 

that Southern Bell did not act on her reports of a fallen 

telephone line. 

Public witness Perryman testified that Southern Bell did 

not provide new service when and as promised and that her 

service appeared to have been temporarily disconnected on 

one occasion. 

Public witness McBride testified that he had experienced 

constant outages of his phone service, that he had also 

experienced periodic difficulty in receiving a dial tone, 

and that he frequently reached incorrect telephone numbers 

when dialing. He testified that his service problems were 

resolved after he forwarded his complaints to the Utilities 

Commission. 

Public witness Pickup testified that he had experienced 

difficulties with his phone service over a five-year period, 

that his most recent service outage resulted in 17 days 

without service, that numerous repair appointments were 

missed, and that his phone problems were resolved only after 

he complained to the Utilities Commission. 

Public witness Morton testified that recently her phone 

was out of service for 11 days and that her service problems 

appeared to be continuing. 

Public witness Jones testified 

occasional difficulty in getting 

periodically reach tape recordings 

that she experienced 

a dial tone and would 

rather than the party she 

was calling after dialing. 

Public witness Avery testified that her phone did not 

work when installed, that approximately 30 days passed 

before she received service, that she is still experiencing 

problems with her phone, and that Southern Bell did not 

promptly respond to her repair request when contacted. She 

testified that she eventually received service only after 

contacting the Utilities Commission. 

Public witness Bennett testified 

without service for several days 

that she had 

and nas had 

been 

noisy 
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conditions on her phone. She testified that she had 

contacted Southern Bell concerning a damaged wall phone, but 
that Southern Bell had not responded to her report. 

Public witness Ragan testified that his phone had been 

out of service on numerous occasions during the last six 
years, that Southern Bell did not always respond to repair 
his phone when contacted, that he found it necessary to 
contact the Pu�lic Staff to maintain adequate service, and 
that the problems with his phone were continuing. 

Public witness Sohnlein testified that he has experienced 
several service failures, that Southern Bell did not meet 
two repair appointments associated with his latest three-day 
service outage, and that the Company does not provide 
adequate procedures to notify customers of pending changes 
of their telephone numbers. 

Public witness Haggerty testified that he had repeatedly 
reported a buzzing noise on his telephone line and that 
Southern Bell has not alleviated this condition. 

Public witness Watkins, a small business person operating 
a telephone answering service, testified that Southern Bell 
provided temporary equipment to meet her service order while 
the equipment she ordered required nine months before it was 
placed in service. She also stated that she was opposed to 
the Company·s handling of •secretarial services• exclusively 
by the Charlotte bus iness of fice and that she was 
experiencing problems understanding Southern Bell's billing 
procedures. 

Public witness Smith testified that she had experienced 
clicking noises on her telephone, that she cannot be heard 
on many phone connections, and that she had been 
inconvenienced by missed repair appointments on several 
occasions. She also testified that the trouble history 
concerning her account forwarded to the Public Staff by 
Southern Bell was incomplete and not true and that contrary 
to that report her phone was repaired only after she 
complained to the Utilities Commission. 

Public witness Fitts testified that his service had been 
out several times in the past few months, that telephone 
service outages could cause financial loss to his business 

and to his customers, and that he often must dial a number 
several times before the call can be successfully completed. 
He also reported that his mother's phone service was out for 
six days before being repaired. 

B • COMPANY WITNESSES 

Company witness Thomas testified that Southern Bell 
continually evaluates and measures service to ensure that it 
is good, citing that 98.5j of Southern Bell's customers are 
able to get a dial tone in less than three seconds. He 
stated that installation and repair services are being 
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handled quickly and economically, 
indicating 97J of installation 
completed on the day promised. 

citing Company 
appointments are 

785 

records 
being 

Witness Thomas introduced the results of an independent 
firm's review of Southern Bell's service through a customer 
sample. He stated that results in the mid-80th percentile 
would be good numbers in this review and cited nine 
categories of service with results ranging from 83 1/2J to 
99J of those sampled rating their service as being good or 
excellent. 

Company witness Thomas testified that the Commission's 
previously established service objectives were extremely 
fine objectives to aim for, that they were difficult to 
achieve, and that he seriously doubted the objectives were 
cost effective. He considered a 7J to l0J objective for 
subsequent reports to be appropriate but stated that 
clearing all but l0J of the out-of-service trouble reports 
that are received before 5:00 p.m. on the day received would 
be ineffective from a cost standpoint. However, he stated 
with "total conviction" that Southern Bell's construction 
programs of 1979, 1980, and 1981 would bring the service 
indices "well within line. " Furthermore, Mr. Thomas 
testified that Southern Bell will handle any emergency 
concerning an out-of-service phone that a customer describes 
at "any hour of the night." 

Company witness Miller addressed the specific complaints 
cited by the public witnesses in this hearing. Mr. Miller 
testified that Ms. Perryman's service was scheduled to be 
installed on the fifth day of the month, that a five-day 
delay occurred in investigating Ms. Perryman's service 
request, and that service was then connected on the next 
available appointment date. Mr. Miller testified that the 
area of missed appointments given to customers does result 
in complaints and that it is an area Southern Bell 
"certainly could work on." 

Company witness Hiller testified that he could not 
explain the apparent discrepancies between some of the 
testimony offered by public witnesses and hi s written 
explanations that were offered to the Commission. Mr. 
Miller further testified that the reports presented to the 
Commission were typical of the reports submitted to upper 
management regarding customer complaints, as well as being 
typical of responses concerning complaints forwarded to the 
Public Staff by Southern Bell. 

C. PUBLIC STAFF WITNESSES 

Public Staff witness Stevens testified that the Consumer 
Services Division of the Public Staff had received a larger 
volume of complaints concerning Southern Bell's service 
during the first 10 months of 1979 than during any preceding 
12-month calendar year and that these complaints may
indicate genuine problem areas. Hr. Stevens testified that 
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an increasing number and percentage of complaints received 
concerned the quality of service and repair aspects of 
Southern Bell's operations in North Caorlina. 

Public Staff witness Spettel testified that the quality 
of Southern Bell's switching services and trunk network were 
good, but that the quality of Southern Bell's distribution 
network is declining. Mr. Spettel cited an increase in the 
number of trouble reports per 100 stations and an increase 
in the percentage of repeat reports, subsequent reports, and 
missed repair appointments, as well as an increase in the 
number of out-of-service trouble reports that the Company 
receives before 5:00 p.m. and carries over to the next day 
before clearing. Mr. Spettel testified that Southern Bell 
was not meeting the service objectives which the Commission 
previously established for subs equent reports, repeat 
reports, and "out-of-service received before 5:00 p.m. 
carried over• reports and that the degreee of out-of-service 
reports and missed repair appointments was understated as a 
consequence of the form of data collection. He testified 
that Southern Bell's repair services needed improvement. 

Witness Spettel testified that he considered the Utilities 
Commission's service objectives just and reasonable and that 
many of the telephone companies operating under the 
Commission's jurisdiction were meeting these service 
objectives. Mr. Spettel testified that he considered a 5J 
missed repair appointment objective reasonable and that, 
while the "out-of-service received before 5:00 p.m. carried 
over" objective was applicable to all regulated telephone 
utilities in North Carolina, the reporting of trouble
reports cleared on a 24-hour basis would be more
straightforward and serve the same purpose. 

Witness Spettel testified 
service offered by Southern 
and adequate. 

that the overall quality of 
Bell in North Carolina is fair 

In conclusion, this Commission finds that the overall 
quality of service offe red by Southern Bell in North 
Carolina is adequate. Further, the Commission recognizes 
that there has been a deterioration in the quality of 
service provided by the Company since the last rate case. 
The Commission also concludes that the quality of Southern 
Bell's repair services must be improved and that quality of 
service objectives should be clearly specified in this 
proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

Public Staff witness Stevens testified that the Public 
Staff had received complaints from consumers describing 
problems which had apparently resulted because of Southern 
Bell· s sales personnel not adequately informing purchasers 
of Design-Line equipment of certain restrictions pertaining 
to that equipment. The most serious restriction involves 
the purchase of a Design-Line set where only the telephone 
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housing is actually purchased and the working parts of the 
set remain the property of Southern Bell. Mr. Stevens cited 
further problems which had developed when customers 
purchased Design-Line equipment as gifts for persons living 
in the service areas of other companies. 

In a closely related area, witness Stevens described 
certain misleading aspects of the Company's advertising of 
Design-Line equipment, including the use of brochures and 
advertisements which either do not describe the fact that 
the purchaser is buying only the telephone housing or which 
do so in a generally inconspicuous or misleading manner. 
Sample brochures were displayed by Mr. Stevens. Southern 
Bell mentioned a particular brochure, the Bell Phone 
Guide, which does advise the customer that only thehousing 
of Design-Line telephones will belong to the purchaser. 
Southern Bell did not state, however, that this brochure is 
provided to or reviewed with potential purchasers of Design
Line equipment. 

The Commission concludes that some of Southern Bell's 
advertising of Design-Line telephone equipment is misleading 
to potential purchasers in that it generally fails to 
clearly advise potential pu rchasers of the various 
restrictions pertaining to such equipment, especially the 
fact that only the telephone housing can be purchased by the 
customer. The Commission further concludes that Southern 
Dell should revise both its current and proposed advertising 
programs for Design-Line telephones to clearly and 
c o n spic u ously ad vise poten tial purchasers o f  the 
restrictions pertaining to that equipment, especially that 
only the telephone set housing is actually purchased and 
that other restrictions on use may apply outside the service 
area of Southern Bell or a Southern Bell affiliate company. 
Southern Bell should also require its personnel involved in 
the sales of Design-Line equipment to fully advise customers 
of possible restrictions or limitations of such equipment. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The testimony and exhibits presented by Company witness 
King and Public Staff witness Winters set forth the original 
cost of the Company's investment in intrastate telephone 
plant. The following chart details the amount that each of 
these witnesses contends is proper for this item: 
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(OOO's Omitted) 

Item 
Telephone plant in service 
Telephone plant under 

construction 
P roperty held for future use 
Telephone plant acquisition 

adjustment 
Accumulated depreciation 
Cost-free capital 

Total original cost of 
investment in plant 

Company 
Witness 

Kine; 
$1,153,776 

26,110 
424 

4,612 
(221,962) 

(2
1

220) 

$ 960
1

740 

Public Staff 
Witness 
Winters 

$1,153,776 

26,110 

4,612 
(225,948) 
(113

1
256) 

$ 845
1

294 

The testimony and exhibits presented by Company witness 
King and Public Staff witness Winters are in agreement with 
respect to the amount of telephone plant in service, 
telephone plant under construction, and telephone plant 
acquisition adjustment properly includable in the Company's 
investment in telephone plant. Such testimony was the only 
evidence presented in this regard. Therefore, the 
Commission concludes that the reasonable original cost of 
the Company's North Carolina intrastate telephone plant in 
s e rvi ce of $ 1 , 1 53,7 76,000; telephone p l a n t  u n d e r  
construction of $26,110,000; and intrastate telephone plant 
acquisition adjustment of $4,612,000 are proper for use 
herein. 

The first difference between the two witnesses in this 
regard concerns plant held for future use in the amount of 

$424,000, which Company witness King proposed to include in 
the rate base. In regard to property held for future use 
Mr. King testified as follows: 

for future telephone use comprises the 
of land not currently in service but 

the provision of service. Each item of 

"Property held 
origi nal cost 

necessary for 
property has 
use in the 
years. 

been acquired under a definite plan for its 
provision of telephone service within two 

"This investment has been dedicated to the provision of 

telephone service and is just as important to our North 
Carolina customers as the telephone plant in service 
which they currently use. Land for building sites must 
be obtained well in adv ance of the commencement of 
building construction. Time must be al lowed to search 
for and obtain the necessary property at a reasonable 
price for survey and soil tests, building study plans, 
preparation of working drawings and specifications, and 
the bidding and awarding of contracts. These activities 
must be coordinated with the construction of the related 
telrphone facilities so that telephone service will be 
available when required by our customers at the smallest 
overall cost. 
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"The fu nds used for such properties are provided by 
investors who expect to be and should be compensated for 

their investment." 

Mr. Winters testified that in his opinion property held 

Tor future use does not meet the criterion of being used and 
useful in providing telephone service to the public and, 
therefore, should not be included in the rate base, 

The Commission is bound by G.S. 62-133 in determining 
which utility property may be included in determining the 

rate base. With respect to utility plant the Commission 
interprets the plain language of the statute to mean that 
only plant which is currently used and useful in providing 

telephone s ervice or construction work in progress 
expenditures subsequent to June 30, 1979, may be included in 
the rate base. The wisdom of the purchases making up 

property held for future use is not at issue. The same 
limitation applies to all utilities regulated by thi s  
Commission. Additionally, the two-year period of time given 

by the Company as an estimate for when this property will 
become useful is far beyond what can be construed as 
occurring "within a reasonable time after the test period," 

Therefore, based 
not include plant 

upon the foregoing the Commission will 
held for future use in determining the 

rate base for use herein, 

The next item on which the witnesses di ffer is 

a ccumulated depreciation. Both witnesses agree that 
accumulated depreciation should be deducted in determining 
the level of plant investment, but disagree as to the 

appropriate amount. 

The witnesses agree that the actual accumulated 

depreciation at April 30, 1979, was $221,962,000. Public 
Staff witness Winters contends that this amount should be 
increased by $3,986,000 to reflect his pro forma adjustment 

to bring depreciation expense to an end-of-period level. 
Company witness King did not in crease accumulated 
depreciation to reflect his annualization adjustment to 

depreciation expense. 

Mr. Winters testified regarding his adjustment to 

increase accumulated depreciation as follows: 

"By increasing depreciation expense to an end-of-period 

level, the ratepayers will have to pay in rates to cover 
additional depreciation expense as if the plant in 
service at the end of the test year had been in service 

for the entire test year. If, in fact, the end-of-period 
plant level had been in service throughout the test year, 
the depreciation reserve would have been $3,986,000 

greater than the amount recorded at the end of the test 
year. If the ratepayers are required to pay in rates to 
cover depreciation expense which in fact had not been 

incurred at the end of the test period, it is only fair 
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and equitable that they be given the benefit of this 
additional depreciation in determining the end-of-period 
level of accumulated depreciation." 

The Commission, as will be discussed subsequently, has 
included in the test year the Public Staff adjustment of 
$3,986,000 to annualize depreciation expense. Accordingly, 
the Commission finds it entirely consistent and proper to 
make the corollary adjustment of $3,986,000 to accumulated 
depreciation. The Commission therefore concludes that the 
proper level of acccumulated depreciation to be used for 
purposes of this proceeding is $225,948,ooo. 

The final item on which the witnesses disagree is the 
amount of cost-free capital which should be deducted in 
determining the Company's investment in intrastate plant. 

The following chart summarizes the amounts deducted by 
each of the witnesses: 

(OOO's Omitted) 

Item 
Unamortized investment 

tax credit pre-1971 
Accumulated deferred income 

taxes 
End-of-period customer deposits 

Total 

Company 
Witness 

King 

2,220 

$2,220 

Public Staff 
Witness 
Winters 

$ 2,354 

108,682 
2,220 

$113,256 

The testimony and exhibits presented by the witnesses are 
in agreement with respect to the proper level of customer 
deposits; therefore, the Commission concludes that 
$2,220,000 of customer deposits should be included as a 
deduction in arriving at the proper level of utility plant 
in service for use herein. The Commission wishes to observe 
in passing that customer deposits do not in fact represent 
cost-free capital as reflected by the Public Staff; but 
rather is deducted in developing the rate base consistent 
with the inclusion of interest on customer deposits in the 
test year level of expense. This treatment ensures that the 
Company will recover the cost (interest) it incurs with 
respect to customer deposits and no more. 

The above chart shows that Mr. King did not include 
pre-1971 investment tax credits and accumulated deferred 
income taxes in the amount of cost-free capital which was 
deducted in the plant investment calculation; whereas, Mr. 
Winters did include these amounts. However, pre-1971 
investment tax credits and accumulated deferred income taxes 
were included in the capital structure at zero cost by 
Company witness Dean. Such treatment in effect allocates 
cost-free funds to all sectors of the Company's operations 
including those of a nonutility nature. 
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In explaining the significance of why cost-free capital 
should be deducted from the rate base Mr. Winters testified 
as follows: 

"By deducting cost-free capital from the rate base, the 
customers are not required to pay a return on funds which 
they have contributed to the Company through the rate 
structure. Company witness Dean's method has the effect 
of allocating a portion of cost-free capital to nonrate 
base assets. Company witness Dean in effect allocates 
11. 22% of the rate base determined by Mr. King to cost
free capital. This method results in $109,508,000 being 
deducted as compared to the $111,036,000 I recommend." 

In essence the methodology employed by the Public Staff 
assigns 100% of this cost-free capital to the Company's 
utility operations. 

The North Carolina Supreme Court has ruled in Utilities 
Commission v. Vepco, 285 N.C. 398, 206 S.E.2d 283 (1974) 
that it is not proper for a utility to include in its rate 
base funds which it has not provided but which it has been 
permitted to collect from its customers for the purpose of 
paying expenses at some future time. 

The Commission believes that it would be inequitable, 
unfair, and unlawful to require the Company's North Carolina 
intrastate customers to pay a return on capital which they 
have provided when such capital bears no cost to the 
Company. 

The Commission therefore concludes that cost-free capital 
in the amount of $111,0 36,000 should be deducted in 
calculating the Company's investment in intrastate telephone 
plant for use herein. 

Finally, the Commission 
foregoing, that the proper 
service for use herein is 
calculated as follows: 

concludes, based upon the 
level of telephone plant in 
$845,294,000, which sum is 

(OOO's Omitted) 

Item 
Telephone plant in service 
Telephone plant under construction 
Telephone plant acquisition adjustment 
Accumulated depreciation 
Cost-free capital and customer deposits 

Total original cost of plant investment 

Amount 
$1,153,776 

26,110 
4,612 

(225,948) 
(113,256) 

$ 845,294 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

Company witness King presented an amount of approximately 
$15,438,000 for working capital; whereas, Public Staff 
witness Winters presented an amount of $6,717,000. The 
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witnesses agreed on all of the components of working capital 
except the proper amount of the cash al lowance. The 
$8,721,000 difference between their positions is summarized 
on the chart below: 

(OOO's Omitted) 

Item 
Company average daily cash 

balances 
Outstanding Company drafts 
Compensating balances supporting: 
A. Comcercial paper
B. Existing bank lines of credit
Trust requirements for Federal

taxes collected from e��loyees 
and customers 

N.C. working funds

Total cash allowance 

Company 
Witness 

King 

$ 1,912 
5,067 

2,669 
544 

3,110 
159 

Public Staff 
Witness 
Winters 

$1,912 

2,669 

159 

$4,740

The witnesses agree as to the proper amounts to be 
included in the cash allowance for average daily cash 
balances, compensating balances supporting commercial paper, 
and North Carolina working funds. The Commission therefore 
concludes that such amounts are reasonable. 

The Commission will now analyze the testimony and 
exhibits of the witnesses on the remaining items. 

Company witness King contends that the pool of funds 
maintained by AT&T is necessary to support thA Company's 
outstanding drafts in the amount of $5,067,000. 

The Public Staff contends that the banks entering into 
draft agreements with the Company look to the operating 
company to either maintain a balance sufficient to offset 
bank charges or to pay the charges for services rendered by 
the bank. Mr. Winters testified that the Company did not 
borrow money from the pool of funds at any time during the 
test year and further testified on cross-examination that 
the Company had paid some $600,000 in bank service charges 
during the test year. 

After careful consideration 
matter, the Commission finds 
does not tend to support the 
of funds was used either to 
related to drafts or to cover 
test period. 

of the entire record in this 
that the evidence presented 

contention that the AT&T pool 
support banking arrangements 
outstanding drafts during the 

The Commission therefore concludes that outstanding 
drafts should not be included in the cash allowance. 
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Com?any witness King contends that if it were not for the 
pool of funds, the Company would need approximate'y $544,000 
on the intrastate level for compensating balances to support 
existing lines of credit. In regard to this item, Mr. 
Winters testified as follows: 

"The Company provided information regarding confirmations 
of the existing $33,000,000 lines of credit which the 
Company has with several banks. In each case the bank 
confirmed that while the Comany had no legally binding 
line of credit, the bank was willing to make available 
certain amounts for borrowing. Each bank stated that 
there were no commitment fees or compensating balance 
requirements in connection with either current borrowing 
or amounts made available. Each bank also stated that it 
considered the Company's overall deposit relationship in 
determining credit availability." 

Mr. King confirmed this testimony on cross-examination. 

The Commission, having found no factual evidence to 
support the contention that compensating bank balances would 
be requi red were it not for the AT&T pool of funds, 
concludes that no allowance should be made for same in 
determining the proper level of the cash allowance for use 
herein. 

The final area of disagreement of $3,110,000 relates to 
Mr. King's contention that legal requiements make it 
necessary to maintain cash funds in trust to support taxes 
deducted from employee wages and excise taxes collected from 
the customers. 

In regard to this item, Mr. Winters testified as 

follows: 

"From an accounting standpoint these funds are no 

different from any other funds. From such time as these 
funds are collected from the customers and employees 
until they are remitted to the government they are 
available for use by the Company. From a practical point 
of view the only way the government could be in jeopardy 
of losing tax revenues or Company officers having to pay 
taxes from their own resources would be for the Company's 
revenues to fall below the amount of the taxes owed. The 
likelihood of deficient revenues is, indeed, remote. 
According to Southern Bel l's annual report to its 
stockholders in 1978, annual revenues were approximately 
132 times the amount of taxes that Company witness King 
recommends for inclusion in working capital." 

The Commission finds there is neither compelling legal 
nor practical reason for Southern Bell  to maintain 
segregated trust funds for these taxes. The Commission has 
reviewed Section 7512 of the Internal Revenue Code 
concerning separate accounting for certain collected taxes 
and has determined that a trust fund for these taxes is not 
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required for a corporation unless an officer of the 
corporation is specifically notified by hand delivered 
notice that the corporation must maintain these tax 
collections in a trust fund. Section 7512 of the Internal 
Revenue Code reads as follows: 

"[Section] 7 512. Separate accounting for c ertain 

collected taxes, etc. 
(a) General rule. Whenever any person who is required 

to collect, account for and pay over any tax imposed by 
subtitle C or by chapter 33 -

( 1) at the time and in the manner prescribed by law or 
regulations 
(A) fails to collect, truthfully account for, or pay 
over such tax, or 
(B) fails to make deposits, payments, or returns of such 
tax, and 

( 2) is notified, by notice delivered in hand to such
person, of any such failure, 

then all the requirements of subsection (b) shall be 

complied with. In the case of a corporation, partner
ship, or trust, notice delivered in hand to an officer, 
partner, or trustee, shall, for purposes of this section, 
be deemed to be notice delivered in hand to such 
corporation, partnership, or trust and to all officers, 
partners, trustees, and employees thereof. 

(b) Requirements. Any person who is requi red to 
collect, account for, and pay over any tax imposed by 

subtitle C or by chapter 33, if notice has been delivered 
to such person in accordance with subsection (a), shall 
collect the taxes imposed by subtitle C or chapter 33

which become collectible after delivery of such notice, 
shall (not later than the end of the second banking day 
after any amount of such taxes is collected) deposit such 
amount in a separate account in a bank (as defined in 
section 581), and shall keep the amount of such taxes in 
s u ch account u n ti 1 payment over to the Uni t e d St ates • 
Any such account shall be designated as a special fund in 
trust for the United States, payable to the United States 
by such person as trustee. 

(c) Relief from further compliance with subsection (b). 
Whenever the Secretary is satisfied, with respect to any 
notification made under subsection (a), that all 
requirements of law and regulations with respect to the 
taxes imposed by subtitle C or chapter 33, as the case 
may be, will henceforth be complied with, he may cancel 
such notification. Such cancellation shall take effect 
at such time as is specified in the notice of such 
cancellation." 

As the Commission interprets Section 7512 of the Internal 

R e v e n u e  Co d e ,  a t a x p ay e r, 
corporation, partnership, or 

w h e t h e r  
trust, is 

a n  
not 

i ndiv i d ual , 
required to 
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maintain these tax collections in a special trust fund 
unless ( 1) he fails to collect, truthfully account for, pa y 
over such tax, make deposits, payments or file returns and 
(2) is notified, by notice delivered in hand to such person,
of any such failure. Also, if a taxpayer, for the reasons
previously mentioned, is required to maintain these tax
colle-ctions in a special fund, he can later be relieved of
this requirement if the Secretary is satisfied that these
tax collections will be collected, truthfully accounted for,
and paid on schedule as required by law.

There is no evidence in the record that Southern Bell has 
not accounted for and paid these taxes on schedule as 
required by law, nor is there any evidence that Southern 
Bell has been notified that it must maintain these tax 
collections in a special trust fund. Nor can the pool of 
funds which AT&T maintains be deemed a segregated trust when 
there is testimony that the monies are available to lend to 
operating subsidiaries. 

Based on the foregoing, the Commission concludes that the 
$3,110,000 recommended by Mr. King for this purpose should 
not be included in the cash allowance. 

In summary, the Commission therefore concludes that the 
proper level of the cash allowance for use herein is 
$4,740\000 which sum is calculated as follows: 

(OOO's Omitted) 

Item 
Average daily cash balances 
Compensating balances supporting 

commercial paper 
North Carolina working funds 

Total cash allowance 

Amount 
$1,912 

2,669 
159 

Finally, the Commission concludes that the reasonable 
allowance for working capital for use herein is $6,717,000, 
which sum is calculated as follows: 

Item 
Cash allowance 
Materials and supplies 

(OOO's Omitted) 

Customer funds advanced through operations 
Accounts payable 

Total working capital 

Amount 
$ 4,740 

11,884 
(200) 

(9,707) 
$ 6,717 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

The Commission, having previously determined the 
reasonable original cost of the Company's investment in 
intrastate telephone plant for use herein to be $845,294,000 
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(includes $26,110,000 for construction work in progress) and 
the reasonable allowance for working capital to be 
$6,717,000, concludes that the proper rate base for use 
herein is $852,011,000 ($845,294,000 + $6,717,000). 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 10 

Company witness King and Public Staff witnesses Willis, 
Gerringer, and Wlnters testified concerning the representa
tive end-of-period level of operating revenues. Witness 
Willis testified specifically as to the representative level 
of local exchange revenues; witness Gerringer testified 
specifically as to the representative level of intrastate 
toll revenues; and witness Winters testified as to the 
representative level of miscellaneous and uncollectible 
revenues. The revenue impact of the adjustments proposed by 
witnesses Willis and Gerringer were appropriately reflected 
in the exhibits of witness Winters. 

Both witnesses King and Winters testified as to the 
appropriate level of operating revenues after accounting and 
pro forma adjustments. The following tabular summary shows 
the amounts presented by each witness: 

(OOO's Omitted) 

Company Public Staff 
Witness Witness 

Item King Winters 
Local service $243,831 $253,917 
Toll service 155,582 165,152 
Miscellaneous 25,809 28,338 
Uncollectibles (1,665) (1,745) 

Total operating revenues $423,557 $11115 I 662

The d!.fference between the two columns of $22,105,000 
results from the different methods employed by the witnesses 
in calculating the end-of-period adjustments to revenues and 
expenses. 

Company witness King calculated his end-of-period 
adjustment to net operating income by multiplying his 
adjusted intrastate net operating income by the ratio of the 
end-of-period main stations and equivalents to the test
period average main stations and equivalents. Hr. King 
stated that this method was the same procedure used by the 
Company in its last rate proceeding and that it was his 
belief that the approach was reasonable. Hr. King's 
contention was that main stations are the pivotal factor 
around which the Company is operated. Inherent in witness 
King's methodology is the assumption that net income per 
main station remains relatively constant over time and, 
consequently, end-of-period net income can be estimated by 
simply adjusting for average main station growth during the 
test period. 
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Pu:ilic Staff witnesses Willis, Gerringer, and Winters 
used direct calculation methodologies to estimate the end
of-period level of approximately 99.76j of Southern Be11 ·s 
operating revenues and used the main station annualization 
�actor of 2.39� to adjust the remaining .24j. 

Witness Willis calculated an end-of-period level of local 
services revenues to be f253,917,416 using the principle of 
annualizing the last month of local revenues occurring 
during the test period. However, Mr. Willis testified that 
he adjusted actual data in order to more correctly represent 
the yearly revenue level that could be expected in the 
future based on end-of-test-period main stations. In Mr. 
Willis· opinion, this methodology would tend neither to 
understate nor overstate the end-of-period level of 
revenues. 

Witness Gerringer testified as to the representative 
end-of-period level of intrastate toll revenues which Mr. 
Winters used in his calculation of end-of-period revenues. 
I-Ir. Gerringer used a simple linear regression analysis to 
determine revenues of $165,151,548. The data used for the 
analysis was the Company· s booked intrastate toll revenues 
summed by month from the toll revenues contained in Accounts 
510 (Message Tolls), 511 (WATS) and 512 (Toll Private Line) 
for 17 months beginning with May 1978 and ending with 
September 1979. This data represented all actual monthly 

booked intrastate toll revenues available at the time Mr. 

Gerringer· s testimony was prepared and included the full 
impact of the toll rate changes that were approved in Docket 
No. P-100, Sub 4 5, which became effective in April and May 
1978. 

Using the monthly data, Hr. Gerringer applied simple 

linear regression analysis to establish a regression line or 
a line of best fit through the 17 actual data points. From 
this regression line, a representative monthly amount of 

intrastate toll revenues of $13,762,629 corresponding to the 
last month of the test period (April 30, 1979) was 
determined. Multiplying that amount by 12 resulted in an 
annual amount of $165,151,548 which Mr. Gerringer considered 
to be a representative level of end-of-period intrastate 
toll revenues for the Company. 

The Commission concludes that the approach taken by the 
Public Staf f more reasonably represents end-of-period 
revenue levels than the method employed by witness King. 
The levels suggested by the Public Staff are the result of 
the examination of specific accounts for a 17-month period 
and are inherently more reliable than the main station 
growth factor used by Mr. King. 

Witness Winters testified concerning the representative 
level of miscellaneous and uncollectible revenues. He made 
three adjustments to arrive at his end-of-period level of 
miscellaneous revenues. 
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Mr. Winters made his first adjustment or $2,073,000 to 

annualize directory revenues. He testified that he 
determined the end-of-period level of di rectory revenues in 
ihe amount of $24,108,000 by multiplying the actual April 
1979 revenues by 12. 

Witness Winters made his second adjustment of $456,000 to 

adjust rent revenues to an end-of-period level. According 
to Mr. Winters' testimony, certain rental charges were 
increased for specific contracts in October 1978. Witness 
Winters calculated the average monthly revenue for those 
months during the test period in which the rental rate 
increase was in effect and multiplied that amount by 12 to 
arrive at the end-of-period level or rent revenues of 
$3,156,000. Alternatively, the Company, although not 
advocating a direct calculation methodology, proposed 
annualizing (multiplying by 12) rent revenues of $248,000 
for April 1979, the last month of the test period. Such a 
procedure would result in end-of-period rent revenues or 
$2,976,000 or $180,000 less than the amount proposed by the 
Public Starr. 

The Commission concludes that the methodologies employed 
by the Public Starr to calculate end-of-period levels or 
directory revenues and rent revenues are reasonable. In 

regard to di rectory revenues and rent revenues, the 
Commission is or the opinion that the direct calculation 
methodologies such as those employed by the Public Staff 
result in more accurate calculations or representative 
e n d- o f - p e r iod a m ounts than d o e s t h e  m a i n  s t a t i o n  
annualization factor. Further, the Commission finds that 

rent revenues proposed by witness Winters of $3,156,000 are 
reasonable. As shown in Winters Exhibit 1, Schedule 3-2, 
rent revenues fluctuate from month to month; consequently, 
the Public Staff's proposal is the most appropriate. 

The final adjustment made by the Public Staff involves 

the remaining portion or miscel laneous revenues of 
$1,074,000. Witness Winters utilized the main station 
annualization factor or 2,39J to calculate the end-of-period 
amount of the remaining portion or miscellaneous revenues. 
Although direct calculation methodologies are considered to 
be the most accurate by the Commission, it is recognized 
that such procedures are not feasible in all situations and, 
consequently, the Commission finds witness Winters' 
adjustment to be proper. 

The appropriate level of uncollectible revenues is the 
final operating revenue component on which the Company and 
Public Staff are in disagreement. Public Staff witness 
\./inters calculated end-of-period uncollectible revenues of 
$1,745,000 by multiplying a calculated uncollectible rate or 
. 39J by gross operating revenues proposed by the Public 
Staff of $447,407,000. 

As previously discussed, 
station annualization factor 

the Company applied a main 
to net income to achieve the 
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end-of-period level of net income. The Commission finds the 
uncollectible adjustment proposed by the Public Staff to be 
both reasonable and appropriate for use herein. 

In summary, the Commission concludes that the appropriate 
�evel of operating revenues under present rates is 

$445,662,000 which is calculated as follows: 

Local service revenues 
Toll service revenues 
Miscellaneous revenues 
Uncollectible revenues 

cooo·s Omitted) 

Total operating revenues 

Amount 
$253,917 
165,152 

28,338 
(1,745) 

$445,662

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11 

Company witness King and Public Staff witness Winters 
presented testimony and exhibits showing the levels of 
operating revenue deductions each contends should be used by 
the Commission in this proceeding. The following tabular 
summary shows the amounts presented by each witness: 

(ooo·s Omitted) 

Item 
Operating expenses 
Depreciation 
Other operating taxes 
Income taxes 
Annualization adjustment 

Total 

Operating Expenses 

Company 
Witness 

ICing 
$211,674 

62,739 
45,120 
33,657 

1,682 
$354,872

Public Staff 
Witness 

Winters 

$219,904 
_66, 429 
116,562 
3 3, 1 32 

1 z II 19 
$367, 11116

difference in the revenue deductions involves 
operating expenses. Witness King testified that the 
appropriate level of operating expenses is $211,674,000; 
while witness Winters testified that the appropriate level 
of operating expenses is $219,9011,000, a difference of 
$8,230,000. 

The first 

The majority of this difference in operating expenses 
results from wage and benefit adjustments. Witness King 
made adjustments totaling $12,992,000 to recognize increases 
in wage and employee benefits through August 1979. Mr. King 
adjusted for increased wage rates, but did not adjust for 
the increased number of employees at the end of the test 
year. He also included an adjustment for wages and benefits 
due to the addition of one paid excused work day for 
nonmanagement employees after January 1, 1979. 
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As explained in Evidence and Conclusions for Finding of 
Fact No. 10, Company witness King annualized all revenues 
and expenses, including wages, by applying the annualization 
factor to his adjusted net operating income. 

Witness Winters made an adjustment of $20,855,000 to 
annualize wages, payroll taxes, and employee benefits. 
Regarding this adjustment he testified as follows: 

"Wages were brought to an end-of-period level by applying 
August 1979 wage rates to the April 30, 1979, level of 
employees. Medical and dental benefits were brought to 
an end-of-period level by multiplying the number of 
employees covered under each plan for the month of April 
1979, times the plan's effective monthly rate at 
April 30, 1979, times 12. The end-of-period levels of 
all other benefits were calculated by multiplying their 
respective loading factors times the annualized level of 
wages. The intrastate end-of-period level of wages, 

s alaries, pensions, and employee benefits is 
$160,603,000, or $20,855,000 more than the actual amount 
incurred during the test period." 

Consistent with the Evidence and Conclusions for Finding 
of Fact No. 10, wherein direct calculation annualization 
methodologies were found to be more accurate than utilizing 
the main station annualization factor, the Commission finds 
the Pvblic Staff's adjustment of $20,855,000 for wages,

payroll taxes, and employee benefits to be proper. 

The remaining difference between the amounts presented by 
each witness as operating expenses results from three 
adjustments made by witness Winters. The first adjustment 
at issue is a proposal by Public Staff witness Winters to 
increase directory expenses by $732,000. Witness Winters 
calculated the end-of-period level of directory expenses by 
multiplying the nonwage portion of directory expenses for 
April 1979 by 12. The wage portion of these expenses has 
been brought to end-of-period by the adjustment to wages 
previously explained. The end-of-period level of directory 
expense using this methodology is $8,787,000 ($9,093,000 x 
96.63$). 

The Commission concludes from the evidence presented that 
ope-rating expenses should be increased by $732,000 to
reflect the reasonable annual level of directory expense,
based on a direct calculation of the April 1979 amount,
exclusive of salaries and wages. 

Mr. Winters proposed the next adjustment to eliminate 
attorney and witness fees awarded the plaintiffs in a sex 
discrimination case and to eliminate Company legal fees 
related to that case. In this regard, Hr. Winters testified 
as follows: 

"The sex discrimination suit was brought against Southern 
Bell by a group of female employees. In Hay 1978 the 
Courts awarded plaintiffs $132,830 in attorney and 
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witness fees. In addition, Southern Bell had outside 
legal expenses totaling $62,773. The Public Staff 
concludes that these expenditures were a result of 
Southern Bell's violating Federal Statutes against sex 
discrimination practices, and therefore contends that all 
expenses associated with this case should be excluded 
from the cost of service. These costs should be borne by 
the stockholders and not the ratepayers." 

The Commission finds that it would be unreasonable and 
against public policy to require the customers to pay 
amounts through their rates to cover these expenses. The 
Commission is of the opinion that these expend! tu res were 
incurred only because the Company had been found to have 
violated Federal Statutes and concludes that these expenses 
should be excluded from the cost of service in this 
proceeding. 

Mr. Winters proposed, as his final adjustment to 
ope rating expenses, elimination of contributions and 
membership dues to civic organizations in the amount of 
$222,000. Mr. Winters testified that these contributions 
and dues are classified as nonoperating expenses by the 
Uniform System of Accounts prescribed by this Commission and 
that the Commission has consistently excluded these items 
from t�e cost-of-service in prior cases. 

The Commission concludes that as a matter of policy 
contributions should not be included in the cost of service. 
Southern Bell's ratepayers may make charitable contributions 
on their own behalf but should not be required to make 
charitable contributions through the payment of telephone 
rates, either to charities selected by Southern Bel 1 or by 
its parent, American Telephone and Telegraph Company. 

However, the Commission is of the opinion that membership 
fees and dues to civic organizations are a reasonable 
business expenditure and should be included in the cost of 
service in this proceeding. The Commission therefore finds 
that only charitable contributions of $216,000 should be 
deducted from operating expenses and that membership fees 
and dues of $6,000 should be included as a reasonable 
operating expense. 

In summary, the Commission finds all the adjustments to 
operating expense proposed by the Public Staff with the 
exception of elimination of membership fees and dues to 
civic organizations of $6,000 are reasonable. Therefore, 
the Commission concludes that the appropriate level of 
intrastate operating expenses is $219,910,000. 

Depreciation 

The next difference ir, the operating revenue deductions 
presented by the witnesses involves depreciation expense. 
Witness King testified that the appropriate level of 
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depreciation expense is $62,739,000; while witness Winters 
testified that the appropriate level is $66,�29,000. 

As discussed previously, witness King annualized test
period net operating income, including all revenues and 
expenses, using an annualization factor of 2.39J. Since he 
used this method, it was not necessary to annualize 
depreciation expense in the manner used by Mr. Winters. 
Mr. King, however, made an adjustment of $296,662 t o  
normalize depreciation expense. This adjustment was made to 
offset a reduction in depreciation expense booked in the 
test period which was applicable to prior periods. 

Mr. Winters testified that end-of-period depreciation 
expense should be calculated using end-of-period plant and 
end-of-period depreciation rates. The difference between 
the intrastate depreciation expense calculated in this 
manner and the actual test-period depreciation expense 
recorded on the books of the Company is $3,986,000. 

Based on the evidence presented in this case, the 
Commission finds that the appropriate method for determining 
end-of-period depreciation expense is to apply end-of-period 
depreciation rates to end-of-period plant. 

The Commission concludes that the appropriate level of 
depreciation and amortization to be included in the cost of 
service in this proceeding is $66,429,000. 

Other Operating Taxes 

The next area of disagreement between the witnesses 
concerns the appropriate level of other operating taxes. 
Mr. King test!fied that the appropriate level of other 
operating taxe� should be $45,120 1 000; whereas, Mr. Winters 
t estified t h at the appropriate amount should be 
$46,562,000. 

Mr. King made adjustments totaling $891,000 to other 
operating taxes to reflect the social security taxes related 
to his wage adjustments and to reflect the annualization of 
social security taxes related to an increase in the wage 
base on which social security taxes are calculated. 

Mr. Winters included payroll taxes in his wage adjustment 
as previously discussed. 

The Commission concludes that no further adjustments for 
payroll taxes are required. 

Witness Winters determined the end-of-period level of 
property taxes of $17,845,000 by calc\llating the average 
property tax rate for the calendar year 1978 and applying 
that rate to the plant in service at April 30, 1979. Mr. 
King made no adjustments to property tax expense other than 
application of the annualization factor to net income. 
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The Commission conclu des, based on the evidence 
presented, that the proper level of property tax is 
$17,845,000 and that the adjustment of $1,110,000 made by 
witness Winters is proper. The Commission further concludes 
that the direct computation of property taxes based on 
9ctual end of year plant is more accurate than one obtained 
by the use of the equivalent main station growth factor. 

The final difference between the two witnesses regarding 
other operating taxes concerns gross receipts taxes. 

Mr. Winters made an adjustment of $1,224,000 to reflect 
the end-of-period level of gross receipts taxes based on 
end-of-period revenues net of uncollectibles included in the 
test period by the Public Staff. Mr. King made no 
adjustment for gross receipt s taxes si-Rce he made no 
adjustments to the operating revenue recorded on the books 
during the test period. 

The Commission finds that the gross receipts taxes should 
be calculated by multiplying the end-of-period level of 
gross revenues times the applicable statutory tax rate. In 
Evidence and Conclusions for Finding of Fact No. 10 the 
Commission adopted the Public Staf f's adjustment to 
operating revenues; therefore, the Commission concludes 
that the adjustment proposed by Mr. Winters is proper. 

The. Commission concludes that the proper level of other 
operating taxes for this proceeding is $46,562,000. 

Operating Income Taxes 

The next difference in operating revenue deductions 
concerns operating income taxes. Mr. King contends that the 
appropriate level is $33,657,000; while Mr. Winters contends 
that the appropriate level is $33,132,000. Both witnesses 
made adjustments to operating income tax expense to reflect 
the income tax effects of the adjustments each made to 
operating revenues and operating revenue deductions. The 
Co�mission has previously found the level of operating 
revenues and operating revenue deductions which should be 
used in this proceeding and therefore concludes that an 
adjustment of $4,226,000 to reflect the income tax effects 
of these adjustments is proper. 

The two witnesses also made adjustments to operating 
income taxes to reflect the income tax effects of pro forma 
capitalized pensions and payroll taxes. The differences 
relate to the level of pensions and payroll taxes calculated 
by the witnesses. Witness Winters testified that for income 
tax purposes the Company deducts all pension costs and 
payroll taxes including those capitalized. Therefore, the 
reduction in income taxes should not be limited to the 
effect of those items charged to expense, but should include 
the effect of the total increase in pension costs and 
payroll taxes. He proposed to decrease operating income tax 
expense by $713,000 to recognize the income tax effects of 
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the pro forma increase in pensions and payrol l taxes 
capitalized which he calculated in conjunction with his 
adjustments to increase pensions and payrol l taxes expensed 
to an end-of-period level. 

The two witnesses agreed that an adjustment should be 
made to decrease operating income taxes for the income tax 
effects of pensions and payroll taxes capitalized. It is 
clear that there is an immediate effect which should be 
recognized on the level of income tax expense caused by the 
increase in the level of payroll taxes and pensions used as 
a deduction in calcu lating income taxes. Since the 
Commission has previously found the level of payroll taxes 
and pensions proposed by Mr. Winters to be proper, the 
Commission concludes that Mr. Winters' adjustment decreasing 
operating income taxes by $713,000 is also appropriate. 

The next difference between the levels of income tax 
expense proposed by the witnesses concerns the interest 
expense each used to calculate income taxes. Mr. King used 
the actual expense per book plus interest on customer 
deposits. Mr. Winters used the interest expense which he 
calculated on the end-of-period debt capital supporting the 
intrastate original cost rate base plus interest on customer 
deposits. 

The Commission finds neither witness King's nor witness 
Winters' proposal in this regard to be appropriate. Rather, 
the Commission concludes that the interest deduction 
appropriate for use in the income tax calculation in this 
proceeding is $27,425,000 which is calculated as follows: 

Item 
Interest expense shown in Evidence and 

Conclusions for Finding of Fact No. 14 
Interest on customer deposits 
Interest expense associated with plant 

financed by the Job Development 
Investment Tax Credit 

Interest expense deduction 

Amount 

$28,940,000 
103,000 

(1,618,000) 
$27,425,000

The first item listed above represents the interest 
expense associated with the capital structure, embedded cost 
of debt, and the original cost rate base which the 
Commission has found appropriate in this proceeding. 

The second item relates to an adjustment made by both the 
Company and Public Staff witness Winters to increase the 
interest expense deduction by $103,000 for interest on 
customer deposits. The Commission has previously determined 
interest on customer deposits to be a reasonable cost of 
service and likewise finds it to be a proper income tax 
deduction. 
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Finally, the third item above involves the validity of 
treating the hypothetical interest expense associated with 
plant financed by the JDIC as a tax deduction. 

Public Staff witness Winters calculated his interest 
'13eduction proposal by multiplying the Public Staff's rate 
base by a weighted debt cost based on a capital structure 
w hich exc1u·des JDIC. Mr. Winters testified that his 
intention was to allow the Company to earn the overall rate 
of return on investment supported by the investment tax 
credits. He testified that by leaving the accumulated 
investment tax credits out of the capital structure any rate 
base components financed by investment tax credits would 
earn the overall rate of return, 

During cross-examination of Mr. Winters regarding the 
amount of interst to be deducted in the income tax 
calc ulation, counsel for the Company questioned the 
propriety of the Public Staff's method which increases 
interest expense because the plant financed by investment 
tax credits is spread over the various components of the 
capital structure. 

In the Commission's opinion the interest expense 
deduction for income tax purposes should not be increased 
for hypothetical interest expense relating to plant financed 
by JDIC. Therefore, the Commission concludes that the 
adjustment shown in the third item above is proper and 
further finds that the appropriate interest expense 
deduction to use in the income tax calculation in this 
proceeding is $27,425,000. (Using Public Staff witness 
Winters' tax calculation methodology, an adjustment of 
$1,429,000 decreasing income tax expense due to the 
previously discussed interest allocation adjustment is 
required.) 

The next item in operating income tax expense to be 
considered in this proceeding is the Company's adjustment to 
reflect the change in the income tax rate which occurred 
during the test period. This adjustment of $1,272,000 was 
adopted by Mr. Winters, Since there is no disagreement 
concerning this adjustment, the Commission concludes that 
operating income tax expense should be reduced by $1,272,000 
for this item. 

The Commission concludes that the just 
level of income tax expense to be included 
service in this proceeding is $34,434,000, 

Annualization Adjustment 

and reasonable 
in the cost of 

The final difference in operating revenue deductions 
pr esented by the witnesses concerns the method of 
determining the annualization adjustment. Mr . King 
multiplied the equivalent main station annualization factor 
of 2. 39i by his adjusted net operating income to determine 
his annualization adjustment of $1,682,000. Mr, Winters 
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computed his annualization adjustment of $1,419,000 by 
multiplying the equivalent main station annualization factor 
by the net operating revenues and operating revenue 
deductions which he had not already brought to end-of-period 
levels by direct calculation. 

Under cross-examination, Mr. Winters agreed that use of 
the annualization factor adjusts revenues and expenses for 
growth, but not for changes in price levels. However, Mr. 
Winters testified that the annualization factor also does 
not give any effect to productivity or technological 
advances which would benef it the ratepayers and that 
significant expenses were incurred during the test period 
related to technological advances. 

The Commission has determined previously that the Public 
Staff's method of directly calculating, whenever possible, 
end-of-period levels of revenues and revenue deductions is 
proper. However, the qu estion remains as to what 
annualization factor should be applied to those operating 
revenues and operating revenue deductions which are not 
alread y on an end-of -period bas is. In Evidence and 
Conclusions for Finding of Fact No. 10, the Commission found 
that application of the main station annualization factor of 
2 . 3 9J to revenues n o t  p r e vi ou s ly a d j u s t e d  to an 
end-of-period level to be appropriate. This results in an 
annualization adjustment of $26,000. The Commission further 
finds 'that an annualization factor of 6.05%, representing 
the Producers Price Index for the last six months of the 
test period, should be applied to those operating revenue 
deductions not previously adjusted to an end-of-period 
level which results in an annualization adjustment 
increasing operating revenue deductions by $3,6 59,000 
($60,479,000 x 6.05%). It is the Commission's opinion that 
such a factor adjusts for price level changes only. 

While it is true that such a factor does not reflect any 
gains in productivity, it also does not reflect volume 
increases or growth which may have resulted from an increase 
in the number of customers during the test year. In the 
Commission's opinion such a methoodology results in a 
r easonable approximation of end-of-period level of 
operating revenue deductions. The Commission therefore 
f inds an annualization adjustment of $3,6 33,000 to be 
proper. 

In summary, the Commission 
intrastate operating revenue 
annualization adjustment, is 
follows: 

concludes that 
deductions, 

$370,968,000 

the level 
including 
calculated 

of 
the 

as 
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(OOO's Omitted) 

Item 
Operating expenses 
uepreciation 
Other operating taxes 
Income taxes 
Annualization adjustment 

Total revenue deductions 

807 

Amount 
$219,910 

66,429 
46,562 
34,434 

3,633 

EVIDENCE AND CONCLUSIONS POR PINDINGS OP PACT NOS. 12 A ND 13 

The 
in the 
Vander 
Currin; 

evidence relating t� these findings of fact is found 
testimony and exhibits of Company witnesses Dean, 
Weide, and Walker; Textile Manufacturers witness 
and Public Staff witness Stevie. 

In its filing, the Company presented the April 30, 1979, 
capital structure of the consolidated Bell System including 
cost-free capital and the Job Development Investment Tax 
Credit in its determination of the overall cost of capital. 
In its prefiled testimony, the Public Staff contended that a 
more reasonable approach requires the use of the Company's 
own capital structure excluding cost-free capital and JDIC 
adjusted to reflect the parent company's level of debt 
supporting the subsidiary operating company's equity. In 
the prefiled testimony of the Textile Manufacturers' 
witness, the Company's own capital structure, unadjusted for 
the debt of the parent, was recommended as the basis for 
determining the overall cost of capital. 

The Public Staff's witness and the Textile Manufacturers 
witness recommended adjustments to the Company· s proposed 
capital structure in order to account for the existence of 
double leverage. Double leverage occurs when a parent 
company uses debt financial instruments to purchase equity 
in a subsidiary. 

At the hearing, Company witness Dean recommended that the 
Bell System's consolidated capital structure and associated 
embedded cost rates be used. His basis for this rested upon 
the contention that Southern Bell is as risky as the Bell 
System as a whole. On cross-examination, witness Dean 
testified that double leverage exists and that the required 
return on equity for Southern Bell need only be one 
percentage point lower than that for the Bell System due to 
the exisstence of double leverage. 

Public Staff witness Stevie testified that the use of a 
consolidated capital structure overlooks the unique capital 
structure of the Company and its asssociated embedded cost 
rates. He further stated that the ratepayers are expected 
to support this specific relationship, not that of the 
consolidated system. Witness Stevie testified that, in his 
opinion, the appropriate capital structure and embedded cost 
rates to be employed are the Company's own, adjusted to 
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reflect the leverage of the parent in the Company's equity. 
This adjustment, according to witness Stevie, enables the 
ratepay;rs to receive the tax benefits of the parent
company s debt. On cross-examination, witness Stevie 
testified that the treatment of retained earnings had little 
effect on the overall cost of capital. Also, he testified 
that no special consideration was given to the structure of 
AT&T's investment in Long Lines. 

Textile Manufacturers witness Currin also testified that 
the Company's own capital structure and embedded cost rates 
should be employed in this proceeding instead of the consol
idated Bell System's. His approach paralleled that of 
Public Staff witness Stevie except that an adjustment was 
not made to incorporate a tax benefit from the parent 
company's debt. 

In his rebuttal testimony, Company witness Walke r 
testifiec! that the approaches employed by witnesses Stevie 
and Currin were erroneous since the Bell System is financed 
on an integrated basis. Witness Walker testified that the 
use of the Bell System's consolidated capital structure and 
embedded cost rates accurately accounts for all the double 
leverage in the System. According to witness Walker, 
witnesses Stevie and Currin ignored the capital structure of 
funds invested in Long Lines by AT&T and the retained 
earnings of the subsidiaries. He states that if these 
factors were included in their approaches, the Company's 
capital structure and the consolidated capital structure 
would produce similar results. On cross-examination, 
witness Walker stated that the degree of double leverage can 
vary from subsidiary to subsidiary. In addition, he 
testified that AT&T's investment in Long Lines is based on 
one capital structure, while a different capital structure 
supports the rest of AT&T's investments. 

The components of the return, i.e., the "fair rate of 
return" which is to be allowed on the rate base, are the 
cost rates for the components of the capital structure 
weighted by their respective ratios in the capital 
structure. While there are differences between the 
witnesses with respect to the embedded cost of long-term 
debt, these differences arise in all material respects, if 
not wholly, as a direct result of the differing 
methodologies employed by the witnesses in giving effect to 
the affiliated relationship which exists between AT&T and 
Southern Bell. Therefore, the cost rate to be assigned 
long-term debt for use herein must be consistent with the 
methodology employed by the Commission in weighing the 
financial impact of this affiliation and in the distribution 
of the financial benefits derived therefrom between the 
Company and its customers. No difference(s) exists between 
the witnesses with respect to the cost of preferred equity 
capital. 

Regarding the 
equity capital, 

cost 
in its 

or the required return on common 
application, the Company seeks a 
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return on its common equity which would enable it to support 
a return on the common equity capital of the parent company 
of 14.00$. In support of its application, the Company 
presented the testimony of Dr. James H. Vander Weide and 
Robert N. Dean. 

Company witness Vander Weide recommended, "AT&T must earn 
a return on equity of between 15 1/2$ and 16$ in order to 
attract equity capital on reasonable terms in to day's 
markets." In support of his recommendation, Dr. Vander 
Weide used three analytical methods as tests. These were: 
( 1) the Discounted Cash Flow (DCF), (2) the spread or risk 
premium test, and (3) the comparable earnings test. Company 
witness Dean estimated that the cost of common equity 
capital of AT&T is in the range of 14$ to 16$. He employed 
the same three test methods in support of his estimate as 
did witness Vander Weide. 

The Public Staff presented the testimony of William F. 
Watson supporting a recommended return on common equity for 
AT&T of 12 .3$. Public Staff witness Watson made use of two 
methods in arriving at his recommendation. These were: (1) 
the Capital Asset Pricing Model (CAPM) and (2) the risk 
premium method. 

The North Carolina Textile Manufacturers Association, 
Inc., sponsored the testimony of H. Randolph Currin, Jr., in 
making, a recommendation on the cost of common equity for 
AT&T of 13 . 95$. NCTMA witness Currin employed two methods 
in arriving at his recommendation. These were: ( 1) a DCF 
analysis of Pacific Telephone and Telegraph Company with a 
resulting estimat� for Southern Bell Telephone and Telegraph 
Company based on perceived comparability which was then 
le veraged forward through the Southern Bel l capital 
structure to arrive at a return for AT&T and (2) a direct 
DCF analysis of AT&T. 

In addition to the above witnesses who presented direct 
testimony in the case, the Company also presented the 
rebuttal testimony of Dr. James H. Vander Weide who 
addressed the use of the CAPM by Public Staff witness 
Watson. 

The issue of double leverage as it relates to the capital 
structure has been presented previously; therefore, the 
remaining principal issue to be discussed with respect to 
the proper determination of the cost of common equity 
capital to Southern Bell is the risk inherent in owning AT&T 
common equity. Both Company witnesses cite two factors to 
indicate that the risk of AT&T has increased during the 
r ecent past: an increase in competition in the 
telecommunications industry and rapidly changing telephone 
technology. Both Company witnesses perceive the relative 
risk of AT&T to be equal to the risk of the market as a 
whole. 
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Public Staff witness Watson contends that the return on 
common equity of AT&T should be adjusted downward from the 
overall market return due to the lower inherent risk of 
owning AT&T stock. 

The determination of the appropriate fair rate of return 
for the Company is of great importance and must be made with 
g reat care because whatever return is al lowed will have an 
immediate impact on the Company, its stockholders, and its 
customers. In the final analysis, the determination of a 
fair rate of return must be made by this Commission, using 
its own impartial judgment and guided by the testimony of 
expert witnesses and other evidence of record. Whatever 
return allowed must balance the interests of the ratepayers 
and investors and meet the test set forth in G.S. 62-
133(b)(ll): 

"[to] enable the public utility by sound managment to 
produce a fair profit for its stockholders, considering 
changing economic conditions and other factors, as they 
then exist, to maintain its facilities and services in 
ac cordance with the reasonable requi rements of' its 
c us tome rs in the territory covered by its franchise, and 
to compete in the market for capital funds on terms which 
are reasonable and which are fair to its customers and to 
its existing investors." 

The, return allowed must be burden 
than is necessary for the utility to 

ratepayers any more 
continue to provide 

Supreme Court has adequate service. The North Carolina 
stated that the history of G.S. 62-133(b) 

" ••• supports the inference that the Legislature intended 
for the Commission to fix rates as low as may be 
reasonably consistent with the requirements of the Due 
Process C lause of the Fourteenth Ame ndment to the 
Consitution of the United States.... State ex rel. 
Utilities Commission v. Duke � Co., ""fS°5N .C:- 377, 
206 S.E. 2d 269 (1974).• 

The nature of the evidence in a case such as this makes 
it extremely di fficult to balance al l the opposing 
interests, since much, if not all, of the evidence is based 
on individual witnesses' perceptions and interpretations of 
trends and data from the capital markets. However, the 
evidence in this case is clear on at least one point: an 
investment in AT&T, whether equity or debt, is not very 
risky. The reputable investment advisory services mentioned 
at the hearing (e.g., Standard and Poor's, Moody's, and 
Value Line) consider AT&T to be a stable and secure 
company. In general, AT&T has achieved the highest bond 
ratings, the highest stock ratings (when rated for safety), 
and impressive investor acceptance, This level of safety, 
stability, and investor acceptance must be considered in 
determining the investors' return requirements used to 
determine the cost of equity capital and ultimately the fair 
rate of return. Moreover, the evidence is clear that the 
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financial impact of the af filiated parent-subs idiary 
relationship which exists between AT&T and Southern Bell 
must be considered in arriving at the fair rate of return. 
However, the question remains as to what ext ent the 
affiliated relationship should affect the cost of equity 
capital and, consequently, the fair rate of return. 

As previously stated, the fair rate of return is 
determined by weighing the individual cost rates for the 
components of the capital structure by each components's 
respective weight (capitalization ratio) in said capital 
structure. Therefore, the full or partial impact of double 
leverage may be reflected by adjusting the subsidiary's 
capitalization ratios and cost rates; by adjusting only the 
subsidiary's cost of equity capital; or by any combination 
o f  the two. The Commission has adopted the la tter 
methodology for purposes of determining the fair rate of 
return for use herein. Such methodology employs the Bell 
System's consolidated capital structure at April 30, 1979 
(excluding cost-free capital and JDIC), and associated 
embedded cost rates and a cost rate for common equity 
adjusted to give further recognition to the parent
subsidiary relationship beyond that which would otherwise be 
attained had the Commission limited its determination in 
this regard solely to the Bell System's consolidated capital 
structure and its attendant costs. 

T h e, i s s u e w i t h r e s p e c t t o t h e pr o p e r r a t e -m a k i n g 
treatment to be accorded cost-free capital and the issue 
with respect to the JDIC has been previously discussed and 
need not be repeated here. 

Based upon the foregoing and the entire record in this 
docket, the Commission finds and concludes that the fair 
rate of return that Southern Bell should have the 
opportunity to earn on the original cost of its North 
Carolina rate base for intrastate operations is 10.19S. 
Employing the Bell System's consolidated capital structure 
and associated costs, such fair rate of return will yeild a 
fair return on common equity of approximately 12.B5S. 

In setting the approved rates of return at the foregoing 
levels, the Commission has considered all of the relevant 
testimony and the tests of a fair return set forth in 
G.S. 62-133(b )(4). The Commission concludes that the 
revenues herein allowed should enable the Company, given 
efficient management, to attract sufficient debt and equity 
capital from the market to discharge its obligations, 
including its dividend obligation, and to achieve and 
maintain a high level of service to the public. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14 

The Commission previously has discussed its conclusions 
regarding the fair rate of return which Southern Bell should 
be given the opportunity to earn. 
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Further, the Commission concludes that the increase in 
rates, as approved herein, is consistent with the voluntary 
Wage and Price Guidelines as promulgated by the President's 
Council on Wage and Price Stability. 

The following schedules summarize the gross revenues and 
the rates of return which the company should have a 
reasonable o·pportuni ty to achieve based upon the increases 
approved herein. Such schedules, illustrating the Company's 
gross revenue requirements, incorporate the findings and 
conclusions heretofore and herein approved b y  the 
Commission. 

SCHEDULE I 
SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 

NORTH CAROLINA INTRASTATE OPERATIONS 
STATEMENT OF OPERATING INCOME 

TWELVE MONTHS ENDED APRIL 30, 1979 
(OOO's Omitted) 

Operating Revenues 
Local service 
Toll service 
Miscellaneous 
UncoU.ectibles 

Total operating 
revenues 

Operating Revenue 
Deductions 

Operating expenses 
Depreciation and 

amortization 
Other operating taxes 
Income taxes 
Annualization 

adjustment 

Total operating 
revenue deductions 

Net operating income 
for return 

Present 
Rates 

$253,917 
165,152 

28,338 
(1,745) 

$445,662 

219,910 

66,429 
46,562 
34,434 

3,633 

370,968 

$ 74,694 

Increase 
Approved 

$25,489 

( 9 9) 

i25,390 

1,523 
11,752 

13,275 

$12,115

After 
Approved 
Increase 

$279,406 
165,152 

28,338 
(1,844) 

!471,052

219,910 

66,429 
48,085 
46,186 

3,633 

384,243 

$86,809 
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SCHEDULE II 
SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 

NORTH CAROLINA INTRASTATE OPERATIONS 
STATEMENT OF RATE BASE AND RATE OF RETURN 

TWELVE MONTHS ENDED APRIL 30, 1979 
(OOO's Omitted) 

Investment in Telephone Plant 
Telephone plant in service

Telephone plant under 
construction 

Telephone plant acquisition 
adjustment 

Accumulated depreciation 
Cost-rree capital and 

customer deposits 
Net investment in 

telephone plant 

Allowance ror Working Capital 
Cash 
Materials and supplies 
Customer runds advanced 

through operations 
Accounts payable - plant 

in service 
Accounts payable - materials 

and supplies 

Total allowance for working 
capital 

Original cost rate base 

Rate of return on original 
cost rate base 

Present 
Rates 

$1,153,776 

26,110 

4,612 
225,948 

(113,256) 

$ 845,294 

Arter 
Approved 
Increase 

$1,153,776 

26,110 

4,612 
225,948 

(113,256) 

$ 845,294 

$ 4, 7110 $ 4,740 
11,884 11,884 

(200) 

(5,394) 

(4,313) 

6 717 

$ 852,011 

(200) 

(5,394) 

(4,313) 

6 7 1 7 

$ 852,011 

10. 19J
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SCHEDULE III 
SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 

NORTH CAROLINA INTRASTATE OPERATIONS 
STATEMENT OF CAPITALIZATION AND RELATED COSTS 

TWELVE MONTHS ENDED APRIL 30, 1979 
(OOO's Omitted) 

Long-term 
debt 

Preferred 
stock 

Common 
equity 

Total 

Long-term 
debt 

Preferred 
stock 

Common 
equity 

Total 

Original Cost 
Rate Base 

Ratio 
_s_ 

Embedded Net 
Cost 

s 

Operating 
Income 

Present Rates - Original Cost Rate Base 

$393,203 

21,130 

437,678 

$852,011 

46. 15 

2.48 

51. 37

100.00 

7. 36

7,70 

$ 28,940 

1,627 

44,127 

$ 74·, 694 

Approved Rates - Original Cost Rate Base 

$393,203 

21,130 

437,678 

$852,011 

4 6. 15 

2.48 

51. 37 

100.00 

7,36 

7,70 

12.85 

10. 19 

$ 28,940 

1,627 

56,242 

$ 86,809 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 10, 15 

Company ;.·itness Savage; Public Staff .witnesses Sutton, 
Willis, Gerringer and Carpenter; and the Telephone Answering 
Services witnesses Howard and Beam testified concerning· 
Southern Bell's proposed rate structure. 

Witness Savage described the Company's overall pricing 
policies and principles and stated that he adhered to these 
policies and principles in developing the rate schedules he 
proposed in the proceeding. In general, it can be said that 
these policies and principles ref lect the fol lowing: 
( 1) supplemental charges and equipment are priced to cover
the costs and provide a contribution toward the Company's
overall revenue requirement where possible so as to keep
basic rates lower than would otherwise be possible; (2) to
the extent practical, those customers responsible for costs
should be the source of revenues to recover those costs;
( 3) consideration should be given to relative costs, demand
for service, equity in the distribution of charges and the
development objectives· of basic service; ar.-J (4) the rate
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structure should achieve a balance of administrative ease 
and acceptability to customers. 

Southern Bell's r..ate schedule proposals include increases 
in service charges, supplemental services, and equipment, 
�ntraexchange channel services and local exchange services. 
Basic flat rate increases of $.40 to $.50 per month for 
residential individual lines, $.30 to $.40 per month for 
residence two-party lines, $1. 05 to $1. 35 per month for 
business one-party lines and $.90 to $1.20 for business two
party lines were recommended by Company witness Savage. 
Additionally, the Company proposed altering the existing 
relationship for monthly rates which are directly related to 
f lat rate service, regrouping certain exchanges, and 
implementing Optional Extended Area Service to replace the 
present Extended Community Calling (ECC) plan. 

Witnesses for the Public Staff and for the telephone 
answering service Intervenors testified in opposition to 
certain of the Company's rate schedule proposals. The 
Public Staff presented the testimony of Leslie Sutton 
regarding the Company's proposed service connection charges; 
William Willis regarding business and residential services; 
Hugh Ge rringer regarding OEAS; Millard N. Carpenter 
regarding rates and charges to the telephone answering 
industry, maintenance of service charges, and intraexchange 

mileage services. Telephone answering service witnesses 
Howard, and Beam testified concerning specific company rate 
proposals affecting the telephone answering services. 

The Commission, having carefully considered all the 
evidence regarding the rate design proposals of the Company 
presented in this proceeding, makes the f o l lowing 
conclusions to be utilized as gu�.1elines by the parties in 
the design of rates. 

BASIC FLAT RATE 

The Commission concludes that one-party residential rates 

should be increased $. 30 per month for rate groups 1 - 5, 
$.35 per month for rate groups 6 - 9 and $.40 per month for 
rate group 10. Two-party residential rates should corre
spondingly increase $.20 per month for rate groups 1 - 3, 
$. 25 per month for rate groups 4 - 8, and $. 30 for rate 
groups 9 - 10. 

UNBUNDLING 

Company witness Savage proposed partial unbundling of 
rates for station telephone sets which would necessitate 
identification of over 670,000 customer credits. Public 
Staff witness Willis proposed a procedure for complete 
unbundling of rates for station telephone sets which would 
cause basic telephone service rates to be divided into two 
charges, an access line charge and a station telephone set 
charge. According to witness Willis, this procedure would 

be easier to administer and more comprehensible to the 



816 TELEPHONE 

customers. Company witness Savage, remarking on the concept 
or the complete unbundling of rates for station telephone 
sets, stated that subsequent to the development of his 
testimony the Company has acquired the capability to 
completely unbundle the rates for station telephone sets and 
agreed that this approach should be pursued. 

Pu b 11 c s·t arr w i t n es s Ca r pent er recommended t hat no 
increase be allowed in the maintenance service charge 
without br eaking the charge into smaller parts. He 
explained that the charge now covered a broad average of 
time requirements and recommended a charge of $17.50 for the 
first half-hour or less of time on the premises and a charge 
or $7.65 for each additional half-hour or fraction thereof. 
He stated that these charges should replace the present 
maintenance service charge for priv ate line service, 
exchange service, and WATS service and would produce $507 in 
additional annual revenue. 

The Commission concludes that complete unbundling of 

rates for station telephone sets as proposed by the Public 
Staff is appropriate. Further, maintenance of service 
charges should be broken into smal ler charges as recommended 
by Public Staff witness Carpenter. 

IMPAIRED HEARING 

Witness Willis recommended that the rates for services 
used by people with impaired hearing be maintained at a 
level requested in the Commission's memorandum to al l 
regulated companies dated January 23, 1979. The Company 
proposed to place these rates on a cost basis as determined 
by their calculations. The Commission finds that rates for 
services used by people with impaired hearing should be 
maintained at the level requested in the Commission's 
memorandum of January 23, 1979. 

REGROUPING EXCHANGES 

Company witness Savage proposed to regroup 12 exchanges 
due to growth that has caused the number or main stations 
and PBX trunks of each exchange to exceed their present 
upper rate group limits. Public Staff witness Willis 
supported this proposal and gave the same recommendation. 
Regrouping of the 12 exchanges as proposed by the Company is 
found to be proper by the Commission. 

SERVICE CONNECTION CHARGES 

The Commission concludes that the following service 

connection charges are reasonable and should be implemented. 



Servioe Chaq;es 
Primary servioe order 
Seoondary Servioe order 

Re oord order 
Prerr.ise visit 
Central offioe work 
Premise wiring 
Ja Ok 

Equipment work 
Seoretarial line 

!!um::>er ohange 
Restoral - Denial 

Custooer request 

RATES 

T!t..EPHO�E �NSNERING SERVICES 

Residential 
�11. 35 

0.90 
6.30 
6.35 
6.85 
5.40 
3. 45
3.35 

17.50 
6.85 

13. 7 5 
6.85 

817 

Business 
� 17. 40 

9. 15
6.35
C.. 35
8.35
8.05
3.45
4. 50

17. 50 
8.35

17.50
8.35

The Commission finds that the following revenue inoreases 
are appropriate for telephone answering servioes. 

Present Approved In orease 
Revenue Revenue Allowed 

TAS Equipment 
Reourring $305,405 $366,605 $ 63,200 
Nonreourring 12,650 63,200 50,550 

Subtotal $316,055 $431,605 i113,750 
TAS Pt.. Channels 

Reourring 324,991 377,100 52,109 
Nonr�ourring 1, 630 8, 150 6,520 

Subtotal :)26,621 385,�50 5!!,629 

Total $644,676 $11171055 $1721379

OEAS 

Company witness Savage and Publio Staff w:.tness Gerringer 
presentec testimony and exhioits oonoerning Southern Bell's 
proposed oonversion cf its existing Ext.ended Co�munity 
Calling servioe offerin&s to a plan termed Optional Extended 
Area Ser vi oe. 

Witness Sava.,e in 11is direot testimony presented the 
Com;;,any·s reasons for proposing to oonvert its ECC plans to 
OEAS. He stated tnat the present ECC plans have been 
designed and offered w�ere needed under a pr:oing struoture 
based on billing system restriotions that existed until 
re oently. The Company now has the ability to restruoture 
these E':C plans to make its rates more sensitive to the 
aotual use of eaoh oustomer while also establishing suoh 
oost-saving features as peak-hour exolusion and off-peak 
hour disoounts. The pro;;,osed rate levels are set so that 
eaon oustoner should be aole to oontrol his or ner oharges 
better than under the present ECC plans. In many oases they 
will be able to plaoe their oalls at oharge levels Delow the 
present plans. He further stated that the proposed 
inoreases in the OEAS rates were established to position 
thest offerings at oonsisten� disoounted prioe levels ::>elow 
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the short haul ODD ::harges that would otherwise apply to 
su::h ::alls and above the Company's present estimate of the 
pri::es that ::ould be appli::able under !'urther options whi::n 
they expe::t to oe able to provide in a measured servi::e 
environment. 

Witness Gerringer in his dire::t testimony des::ribed the 
servi::e offered under existing ECC plans, the servi::e 
proposed to tie offered under OEAS plans, and the servi::e 
provided by EAS plans. He testified that there are a total 
of 24 plans referred to as ECC plans by Southern Bell and as 
Optional Calling Plans (OCP) by Central Telephone Company, 
General :elephone Company of the Southeast, and Barnards
ville Telephone Company presently on file with the 
Commission as approved tariffs. The formats for both the 
ECC and OCP plans are identi::al and provide one-way optional 
extended ::al ling to one or more ex::hange toll points. The 
s er v i :: e  is a v a i la bl e  t o  on e-pa rty subs :: r ib e r s o n  
::ustomer-dialed (ODD type) ::alls for an initial time period 
of one hour per month for both residen::e and business 
subs::ribers on a 24-hour, seven-day-a-week basis. The OEAS 
proposal emoodies signifi::ant format ::hanges ::ompared to the 
formats for the existing ECC and OCP plans. Mr, Gerringer 
stated that servi::e offered under all forms of optional 
::alling plans ::ontrasts with !::AS plans, whi::h also extend 
::alling to one or more ex::hange toll points, but are offered 
on a nonoptional two-way basis with unlimited ::alling at a 
flat rate ::harge for all subs::ribers in the ex::hanges 
served. 

The Publi:: Staff re::ommended that the format and name of 
the existing ECC plans be maintained and that no in::reases 
in the existing rates for the ECC plans be allowed sin::e 
ECC servi::e is an alternative to long-distan::e toll servi::e 
and the '.:o:npany CJid not propose any toll in::reases in th:.s 
rate ::ase. An in::rease in ECC rates at a time when toll 
:-ates are not t>eing in::reased would further diminish any 
advantages whi::h ECC offers to a user. 

':'he Comcission ::on::ludes that the existing ECC plan is 
adequate and should oe maintained by the Company. In the 
Co:nmission's opinion, the existing ECC plan has provided an 
advantageous and useful servi::e in the past and the proposed 
OEAS plan with its added ::omplexity would not be of any 
greater advantage or usefulness to the ::ustomer. 

OTHER RATES ANO CHARGES 

Additional rate s::nedule ::hanges ne::essary to produ::e the 
in::rease in annual gross revenue requirements approved 
herein shall be attained by in::reasing su::h rates to the 
proposed Phase I level plus a uniform per::entage of the 
Phase II rates. Any rate s::hedule proposals, ::ontrary to 
this general methodology shoulCJ be a::::ompanied with an 
explanation of t!le ne::essity and appropriateness of su::h a 
deviation. The Commission further ::on::ludes that spe::ifi:: 
proposals snould oe made by the Company and any other 
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interested party 
levels tnat are 
ser vi ::e rate for 
relationsnip, 

in regard to those servi::es with rate 
dire::tly :-elated to an asso::iated basi:: 

whi ::h the Company proposed to ::hange the 

IT lS, THEREFORE, ORDERED: 

1. Tnat the Appli::ant, Southern 
Telegraph Company, be, and hereby is, 
its telephone rates and ::harges to 
stations and operations as or April 30, 
annual gross revenues or $25,489,000. 

Bell Telephone and 
authorized to adjust 
produ::e, based upon 

1979, an in::rease in 

2. That the Company proposed spe::ifi:: rates, ::harges,
and regulations ne::essary to implement the in::rease in lo::al 
ser11i::e revenues herein approved in a::::ordan::e with the 
guidelines established by this Commission in Eviden::e and 
Con::lusions for Finding or Fa::t No, 15 within 10 days or the 
date or this Order. Work papers supporting su::h proposal 
should be provided to the Commission and all parties of' 
re::ord (formats su::h as item 33 or the minimum filing 
requirements, NCUC Form P-1 are suggested). Ex::eptions, 
alternative rate proposals and ::omments to the Company's 
rate s::hedule proposals shall be filed within 5 days 
thereafter. 

3, That the rates, ::harges, and regulations ne::essary to 
in::rease annual gross revenues as authorized herein be 
effe::ti ve upon issuan::e of a further Order approving the 
tariffs file� pursuant to Paragraph 2 above. 

4. That Southern 
to meet, the servi::e 
this Order. 

Bell take a ::tion to meet, or ::ontinue 
obje::tives as shown on Appendix A or 

5. That Southern Bell ensure that the marketing of its 
"Design Line" phones is not misleading to potential 
pur::hasers, and in ::onne::tion with this effort, 

a. instru::t the sales personnel in the Company's Pnone
Stores to inform ::ustomers pur::hasins Design Line
equipment that the ele::troni:: ::omponents or the set 
reoain the property of the Company after pur ::hase 

and to inform the ::ustomers or any restri::tions as 
to the set's use; and

b. ensure that in printed advertising or Deisgn Line 
equipment a noti:: e will appear ::onspi::uously 
informing the prospe::tive pur::naser that the 
ele::troni:: ::omponents of the set remain the property 
or the Company after sale and that there may be 
restri::tions as to the use of the set. 

6. That Southern Bell shall, within 18 months from the 
issuan::e cate of this Order, file proposed optional usage 
sensitive tariffs for all ESS ex::hanges along with any off
setting in::reases or de::reases in revenue requirements 
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in::luding ::osts of measuring, administrating, and Dilling. 
Further, five ::opies of the detailed work papers in support 
of the aforementioned tariffs and ::osts shall be filed with 
the Cnief Clerk of the Commission. Su::h work papers shall 
::learly �efle::t the u sage profile of lo::al servi::e 
-subs::ribers in::luding the number of ::alls, the duration(s)
of ::alls, the ::all distan::e(s) and the time(s) of day.

7. That Southern Bell shall give noti::e of the rate
in::rease approved herein by first-::lass mail to ea::h of its 
North Carolina ::ustomers during the next billing ::y::le 
following the filing and a::::eptan::e of the rate s::hedules 

des::ribed in Ordering Paragraph 2 above. Su::h Noti::e to 
Customers shall be submitted to the Commission for approval 
prior to issuan::e. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 7th day of February 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Commissioner Hammond, dissenting. 
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APPENDIX A 

Quality .2.£ Service Objectives 

Intraoffice completion rate 
1nterorrice completion rate 
Direct distance dialing 

completion rate 

99J 
98J 

95J 

821 

EAS transmission loss

(dialed test number) 
Intrastate toll transmission 

loss (dialed test number) 
EAS trunk noise (dialed test 

number) on 95J or tests 
Intrastate toll trunk noise 

(dialed test number) on 
95J or tests 

2 db - 10 db range (95J) 

3 db - 12 db range (95J) 

30 dbrnc maximum 

"0" level operator answer time

DDD ONI operator answer time 
Directory assistance operator 

33 dbrnc maximum 
90J within 10 seconds 
95J within 5 seconds 

answer time 85J within 10 seconds 
Outside public paystations 

round out-or-order on test 10J maximum 
Business office answer time 90J within 10 seconds 
Repair service answer time 90J within 20 seconds 
Total customer trouble reports 6 per 100 stations 
Subsequent reports lOJ or less or total reports 
Repeat. reports 1 OJ or less of total trouble reports 
95J of out-or-service trouble reports cleared within 24 

hours 
90J of regular service orders completed within 5 working 

days 
New service orders held over 14 days not to exceed 0.1J of 

total stations 
Regrade applications held over 14 days not to exceed 1J of 

total stations 
5� or less of regular new service installation appointments 

not met for company reasons. 

HAMMOND, COMMISSIONER, Dissenting: I disagree with the 
majority on their handling of the issue of an appropriate 
capital structure for Southern Bell and the associated issue 
of the embedded cost of capital. These two decisions 
impinge directly upon the total revenue requirements and the 
return on equity which should be allowed the Company. 

The central issue is whether or not the Commission is 
willing to recognize the concept of double leverage where 
holding companies own all or virtually all of the equity in 
utility operating companies. The Southern Bell case is a 
classic example of the double leverage issue. Numerous 
other telephone utilities in North Carolina fit the same 
mold (e.g., Carolina Telephone and Telegraph Company 
parented by Telecommunciations, Inc., Central Telephone 
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Company parented 
Corporation, and 
companies). 

by Central Telephone and 
other similar 

Utilities 
utility some seven 

Several subsidiary utilities, where the issue of double 
1everage arose, have bebn before the Commission during the 
past two and one half years. In most of these cases a panel 
of three Commissioners heard these cases and deferred a 
decision on the issue of double leverage until the full 
Commission had an opportunity to hear the arguments pro and 
con. The Southern Bell case provided that opportunity and 
the majority chose to dismiss the issued and continue with 
the philosophoy of "business as usual." 

It is not necessary to restate the argument for the 
recognition of the c�ncept of financial leverage. The 
record is replete with justifications pro and con. 

In simple terms the use 
h olding company, owning all 
utility company, enables that 
capital (at a lower cost) to 
available to common equity (at 

of financial leverage by a 
of a subs idiary operating 
holding company to use debt 
achieve a level of earnings 

a higher rate). 

In this case the majority allowed a 12.85 percent return 
on common equity without recognizing the full beneficial 
results of double leverage by virtue of the fact that 
Southern Bell is a wholly owned subsidiary of American 
Telephone and Telegraph Company. The net result of this 
decision is that, with a $25,489,000 gross revenue increase, 
Southern Bell is, in fact, being allowed to earn 13.94 
percent on common equity, when the impact of double leverage 
is recongi zed. 

leveraged capital 
and a 12.85 percent 

the gross revenue 
or some $8,973,000 

Stated another way, if a fully 
structure had been used by the majority 
return on common equity allowed, then 
increase would have been only $16,516,000 
less than that approved by the majority. 

It is my strong conviction that the issue of double 
leverage should have been confronted head-on by the 
Commission and that, on the basis of the criterion of equity 
for the average customer of Southern Bell, the beneficial 
results of double leverage should have been distributed 
between both the customer and the company, rather than 
flowing entirely to Southern Bell and AT&T. 

I cannot in good conscience be a party to such an 
inequitable distribution of benefits from the advantages of 
holding company operations. Why must the benefits always 
flow to the company? My argument is not for a one way flow 
of benefits to the customer. I am convinced that most 
customers of Southern Bell or any other utility will be 
satisfied with an equal break, where the company and the 
customer share in whatever rewards might come down the 
pike. 
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In an environment of extreme economic uncertainty, both 
the utility company and the customer must demonstrate a 

willingness to sacrifice and "give a little." I have s.,en 
that willingness demonstrated by many utility customers who 
have conserved on their use of electricity, natural gas, and 
1:>ther utilities. It is incumbent upon the Commission to 
assure that the utility companies do their share in our 
struggle against inflation. 

The failure of the majority to face up to the issue of 
double leverage and to reach a decision that would result in 

shared benefits between Southern Bell and Southern Bell 
customers, ignores, in my opinion, the dictates of equity. 

Leigh H. Hammond, Commissioner 
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DOCKET NO. P-55, SUB 777 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter of 
Application of Southern Bell Telephone and ) ORDER 
Telegraph Company for an Adjustment in Its ) DENYING 
Rates and Charges Applicable to Intrastate ) MOTION FOR 
Telephone Service in North Carolina ) RECONSIDERATION 

HEARD IN: 

BEFORE: 

APPEARANCES: 

The Commission Hearing Room, Dobbs Building, 

430 North Salisbury Street, Raleigh, North 
Carolina, on March 21, 1980, at 10:00 a.m. 

Chairman Robert K. Kog er, Presiding; and 
Commissioners Leigh H. 11-ammond, Sarah Lindsay 
Tate, John w. Winters, Edward B. Hipp, 
A. Hartwell Campbell, and Douglas p. Leary 

For the Applicant: 

Robert c. Howison, Jr., Joyner & 

Attorneys at Law, P.O. Box 109, 
North Carolina 27602 
For: Southern Bell Telephone and 

Company 

Howison, 

Raleigh, 

Telegraph 

R. Frost Branon, General Attorney, Southern 
Bell Telephone and Telegraph Company, P .o.

Box 30188, Charlotte, North Carolina 28230
For: Southern Bell Telephone and Telegraph

Company 

Robert W. Sterrett, Jr., Solicitor, Southern 
Bell Telephone and Telegraph Comp any, 
Atlanta, Georgia 30303 
For: Southern Bell Telephone and Telegraph 

Company 

For the Intervenors: 

Thomas R. Eller, Jr., Attorney at Law, P.O. 
Drawer 27866, Raleigh, North Carolina 27611 
For: North Carolina Textile Manufacturers 

Association, Inc. (NCTHA) 

Vaughan s. Winborne, Attorney at Law, 1108 
Capital Club Building, Raleig h, North 
Carolina 27601 

For: Charlotte Telephone Answering Services, 
Inc.; Telephone Answering Service, 
Inc. (Charlotte); Answer-Phone, Inc. 
(Charlotte); Answering Services, Inc. 
(Statesville); Telephone Answering 
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Service, Inc. (Burlington); Telephone 
Answering Service, Inc. (Greensboro); 
Answering Charlotte, Inc.; Ans-A-Phone 
Communications, Inc. (Greensboro); 
Answerphone, Inc. (Raleigh); Telephone 
Answering Services or Gastonia; orrice 
Communications Company (Winston-Salem); 
a nd Doct ors Ex change, W i l liams 
Telephone Answering (Raleigh) (herein 
rere rred to as Telephone Answering 
Services) 

For the Public Starr: 

Jerry B, Fruitt, Chief Counsel, Public 
North Carolina Utilities Commission, 
Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

Staff
P.O. 

B'l THE C OMMISSION: On February 7, 1980, the Commission 
issued an "Order Granting Partial Increase" in this docket. 
On February 15, 1980, the Public Staff - North Carolina 
Utilities Commission (Public Stafr) filed "Exceptions and 
Notice of Appeal to the Court of Appeals" and "Motion For 
Reconsideration and Information In Support Thereof," In 
moving for reconsideration, the Public Staff requested the 
Commission to set the matter for oral argument at the 
earliest possible date. The Public Staff further requested 
the Commission to reconsider its prior "Order Granting 
Partial Increase" insofar as said Order failed to require 
imputation of any interest expense to that portion of 
Southern Bell's investment in rate base supported by the Job 
Dev elopment Investment Tax Credit (JDIC). 

By Commission Order dated February 21, 1980, the Public 
Staff's "Motion For Reconsideration" was set for oral 
argument on Friday, March 7, 1980, at 1 0:00 a.m. On 
March 4, 1980, Southern Bell Telephone and Telegraph Company 
(Southern Bell or Company) filed a Response to the Public 
Starr's "Motion For Reconsideration" and on March 5, 1980, 
the Company filed a "Motion For Continuance" of the oral 
argument which was then scheduled for March 7, 1980. By 
Order dated March 6, 1980, the Commission rescheduled the 
oral argument for Friday, March 21, 1980, at 10:00 a,m. 

Oral argument on the Public Staff's "Motion 
Reconsideration" was subsequently heard by the 
Commission at the appointed time and place. 
participating parties were represented by counsel. 

For 
full 

All 

Based upon a careful consideration of the entire record 
in this proceeding, the Public Staf f's "Motion For 
Reconsideration," and the oral argument heard thereon, the 
Commission is of the opinion, finds, and concludes that its 
treatment of the issue of JDIC in its "Order Granting 
Partial Increase" dated February 7, 1980, was both correct 
and fully supported by the record. Accordingly, the 
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Commission further finds and concludes that the Public 
Staff's "Motion For Reconsideration" should be denied. 

Upon consideration of the issues raised herein by the 

Public Staff, the Commission reaffirms its "Order Granting 
Partial Increase" wherein it was determined that it would 
not be proper to impute any interest expense to that portion 
of Southern Bell's investment in rate base which is financed 
and supported by JDIC. 

Although the issues raised herein by the Public Staff 
concerning the proper rate-making treatment of JDIC may 
appear somewhat complex upon initial considertion, the 
Commission believes that, in reality, the issues are rather 
simple and straightforward. Simply stated, the public Staff 
has treated JDIC as if this investment tax credit had been 
contributed by each component of the Company's capital 
structure in the same ratio as those components bear to the 
whole. Therefore, the methodology advocated herein by the 
Public Staff treats a portion of JDIC as if it were capital 
supplied by creditors, a portion as if it were capital 
supplied by preferred stockholders, and the remainder as if 
it were advanced by the common shareholders. On this basis, 

the amount of JDIC attributed to the creditors or debt 
holders multiplied by the embedded cost of debt results in 
an amount of hypothetical interest expense related to JDIC. 
This hypothetical interest expense is then used as a 
deduction in determining the Company's test year level of 
income tax expense for rate-making purposes. 

In contrast to the methodology advocated herein by the 
Public Staff, the Commission decided in its Order dated 
February 7, 1980, that all effects of JDIC should be 
excluded from the determination of interest expense to be 
used in developing the level of the Company income tax 
expense included in the cost of servic e. Hence, the 
methodology used by the Commission attributes JDIC entirely 
to the Common shareholders. This treatment is specifically 
mandated and prescribed by Section 1.46-6 of the Internal 
Revenue Code of Federal Regulations. 

Clearly, under Section 1. 46-6 of the Internal Revenue 
Code, the Commission may only treat JDIC as though it were 
capital contributed by the common shareholders. Therefore, 
in computing the Company's tax liability, no imputed 
interest expense may lawfully be calculated on any portion 
of JDIC. Rather, JDIC must be treated as capital supplied 
by common shareholders and must be given a return no less 
than the overal l cost of capital determined to be 
appropriate by this Commission. In this regard, the 
Commission strongly believes, and hereby reaffirms its 
belief, that the treatment of JDIC determined to be proper 
in its "Order Granting Partial Increase" dated February 7, 
1980, was fair and reasonable and the only treatment which 
is permissible under Section 1.46-6 of the Internal Revenue 
Code. The Commission has properly treated the issue of JDIC 
in this case in finding that there should be no imputation 
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of interest expense to that portion of Southern Bell's 
investment in rate base supported by JDIC . 

Accordingly, the Commission is of the opinion that the 
"Motion For Reconsideration" filed herein by the Public 
Staff must be denied. 

IT IS, THEREFORE, ORDERE D as follows: 

1. That the Public Staff's "Motion For Reconsideration"
filed in this docket on February 15, 1980, be, and the same

is hereby, denied. 

2. That the "Order Granting Partial Increase" issued by
the Commission on February 7, 1980, be, and the same is 

hereby, reaffirmed. 

ISSU E D  BY ORDER OF THE COMMISSION . 
This the 2nd day of April 1980. 

NORTH CAROLIN A UTILITI ES COMMISSION 
Sharon C .  Credle, Deputy Clerk 
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DOCKET NO. P-75, SUB 24 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Barnardsville Telephone Company 
and Southern Bell Telephone and 
Telegraph Company: Extended Area 
Service 

ORDER FOR IMPLEMENTATION 
OF EXTENDED AREA SERVICE 
BETWEEN BARNARDSVILLE 
AND ASHEVILLE 

HEARD IN: Commission Hearing Room, Dobbs Building, 430 
North Salisbury Street, Raleigh, North 
Carolina, on April 24, 1980 

BEFORE: Chairman Robert K. Koger, Pr esiding; and 
Commissioners Leigh H. Hammond, Edward B. 
Hipp, John W. Winters, A. Hartwell Campbell, 
and Douglas P. Leary 

APPEARANCES: 

For the Applicant: 

Phillip J. Smith, Attorney at Law, Vanwinkle, 
Buck, Wall, Starnes & Davis, P.A., 18 Church 
Street, Asheville, North Carolina 28807 

For the Respondent: 

R. Frost Brannon, General Attorney, Southern 
Bell Telephone and Telegraph Company, P .o.

Box 30188, Charlotte, North C arolina 28230 

For the Intervenor: 

Jerry B. Fruitt, Chief Counsel, Public Staff 
- North Carolina Utilities Commission, P.O.
Box 991, Raleigh, North C arolina 27602 
For: The Using and Consuming Public 

BY THE COMMISSION: This matter was initiated by a letter 
and a Petition from Representative James McClure Clarke, 
43rd District, filed February 26, 1979. The Petition had 
approximately 114 signatures of Barnardsville Telephone 
Company subscribers requesting toll-free service (Extended 
Area Service, EAS) from Barnardsville to Asheville and from 
Asheville to Barnardsville. 

Barnardsville Telephone Company (Barnardsville), located 
in a highly rural area north of Asheville, is a subsidiary 
of Telephohe and Data Systems, Inc., of Madison, Wisconsin. 
The Public Staff's Station Development Report of February 
1979 indicated that Barnardsville had on its one exchange 
735 telephones in service. Southern Bell Telephone and 
Telegraph Company (Southern Bell) is a subsidiary of 
Amer ican Telephone and Telegraph Company of New York. 
According to the aforementioned Public Staff Report, 
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Southern Bell serves, in addition to the Asheville 
exchanges, 92 other North Carolina exchanges and had 
2,098,755 telephones in service in North Carolina. 

At the Commission's Regular Staff Conference on March 19, 
1979, the Public Staff recommended that Barnardsville and 
Southern Bell do a full EAS cost study to determine each 
company's costs and rate requirements to cover the cost of 
establishing EAS between Barnardsville and Asheville. This 
recommendation was adopted by the Commission. As a result, 
Chariman Robert. K. Koger, by letter dated March 19, 1979, 
requested the companies to determine within 90 days the 
costs and the increase in rates needed to provide EAS 
between the exchanges of Barnardsville and Asheville. 

On June 20, 1979, Chairman Koger received a letter and 
the EAS Cost Study from Barnardsville. The report showed 
that the estimated plant investment to furnish EAS between 
Barnardsville and Asheville totalled $76,300, and that an 
estimated additional $5,800 would be required to offset 
commercial and billing costs for a new directory and numbers 
for phones. 

On June 21, 1979, Southern Bell transmitted to the 
Commission the costs and rate requirements of establishing 
EAS between the Barnardsville and Asheville exchanges. 
Southern Bell estimated that over the 10-year period 1980-
1989 it would experience a net loss of $355,800. Thus, 
Southern Bell estimated that additional revenues of $.08 per 
month for individual line residence subscribers and $.20 per 

month for individual line business subscribers would be 
required if the proposed EAS were implemented. 

Barnardsville filed a four-page letter dated July 23, 
1979, detailing the EAS cost study results for Barnardsville 
-Asheville EAS. In this letter, Barnardsville expressed a 
desire to further discuss this matter with the staff and 
possibly representatives of the Bell System before taking a 
survey of subscribers. 

The matter was again brought before the Commission by the 
Public Staff at the Regular Staff Conference on December 17, 
1979. The Public Staff recommended that an EAS poll of the 
Barnardsville subscribers be conducted from January 21, 
1980, through February 2, 1980, using a rate increase of 
$2.75 to determine their interest for EAS to Asheville. A 
motion to accept the Public Staff's recommendation passed. 
As a result, a letter was sent from the Commission to 
Barnardsville Telephone Company authorizing Barnardsville 
Telephone Company to conduct an EAS poll of its subscribers 
using a monthly basic increase of $2.75. 

On February 15, 1980, Barnardsville Telephone Company 
pursuant to North Carolina Utiities Commission Rule R 1-7 
filed a Motion seeking to postpone a decision regarding the 
establishment of EAS between the Barnardsville and Asheville 

exchanges for 90 days. 
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The matter was again placed on the Public Staff agenda 
and presented to the full Commission at the Regular Staff 
Conference of February 18, 1980. At this conference the 
Public Staff and Southern Bell presented their respective 
positions and answered questions posed to them by the 
Commission. 

The results of the poll were reported as follows: 

No. of ballots mailed 
No. of eligible ballots returned 
Percent of eligible ballots returned 
No. of eligible ballots returned 

voting in favor 
Percent of eligible ballots returned 

voting in favor 
Percent of ballots mailed voting 

in favor 

600 
390 
65.0J 

294 

The Public Staff concluded that there exists substantial 
interest in EAS between Barnardsville and Asheville and 
urged implementation of EAS increasing the Barnardsville 
rates to the $2.75 used when the customers were polled. In 
the opinion of the Public Staff even a minor increase would 
not be acceptable to the Asheville subscribers and the Staff 
took the position that no rate increase should be placed on 
the Asheville subscribers. 

Mr. Clemmc 1s called the attention of the Commission to 
the Barnardsville's motion filed February 15, 1980, 
requesting postponement of a decision for 90 days. He 
asserted that Barnardsville has been closely involved with 
this matter from its inception, and used the $2.75 increase 
to poll its subscribers, and that the decision on whether or 
not to implement EAS should not be extended excessively. 

Dave Miller stated on behalf of Southern Bell that 
Southern Bell offers Extended Community Calling (ECC) from 
Asheville to Barnardsville and believes ECC meets the needs 
of its subscribers; that Southern Bell generally opposes any 
expansion of EAS; and that if EAS is implemented the 
estimated future 10-year net present cost to Southern Bell 
would be $355,000. 

The recommendation 
Commission, and by 
Commission authorized 
implement said EAS 
Asheville. 

of the Public Staff was adopted by the 
letter of February 18, 1980, the 

Barnardsville and Southern Bell to 
service between Barnardsville and 

On March 4, 1980, Barnardsville filed a Petition for a 
formal hearing on the questions whether or not to institute 
EAS between Barnardsville and Asheville and, if so, at what

additional rate, and to allow 90 days from the date of the 
Petition so that the company could conduct studies on the 
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effect of changing toll 
present standard contract 
separation. 

settlement 
basis to 

procedures 
actual cost 

831 

from the 
basis of 

The Public Staff on March 14, 1980, filed a Reply of the 
Public Staff to Barnardsville's Petition and Motion to Deny. 
The Commission set the Petition, Motion, and Reply to Oral 
Argument. 

Based upon the record herein of the proceedings for 
extended area service, the Commission makes the following 

FINDINGS OF FACT 

1. Earnardsville Telephone Company is a regulated public 
utility holding a franchise from the North Carolina 
Utilities Commission under Chapter 62 o f  the General 
Statutes to provide public telephone service in and around 
its central office exchange in Barnardsville, North 
Carolina. 

2. Southern Bell Telephone & Telegraph Company is a 
regulated telephone company holding a franchise from the 
North Carolina Utilities Commission under Chapter 62 of the 
General Statutes to provide public telephone service at 93 
central office exchanges in North Carolina with 2,098,755 
telephones in service in North Carolina, including the 
central office exchange in Asheville, North Carolina. 

3. That Barnardsville Telephone Company is a wholly 
owned subsidiary of Telephone & Data Systems, Inc., of 
Madison, Wisconsin; that the sole telephone operations of 
Barnardsville Telephone Company consists of 735 telephones 
in and around the central office exchange in Barnardsville 
in Northeast Buncombe County, approximately 25 miles from 
Asheville, North Carolina; that the total other telephone 
affiliations of the parent Telephone & Data Systems, Inc., 
in the state of North Carolina are the operation of its 
subsidiary, Service Telephone Company in and around Fair 
Bluff, North Carolina, with 1,379 telephones in service. 

4. That subscribers to Barnardsville Telephone Company 
have a calling scope consisting solely of the 735 telephones 
in the Barnardsville exchange that can be called as local 
calls, and all other calls, including those to the county 
seat at Asheville and calls to the nearby communities of 
Stocksville and Weaverville in Buncombe County, are all long
distance toll calls under the present calling scope and 
tariffs of Barnardsville Telephone Company. 

5. That on February 26, 
the Utilities Commission 
Da rnardsville Telephone 
service from Barnardsville 
to Barnardsville. 

1979, a petition was filed with 
signed by 114 subscribers of 

Company, requesting toll free 
to Asheville and from Asheville 
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6. That pursuant to said petition, the Utilities
Commission initiated its standard historical procedure for 
establishing EAS between Barnardsville and Asheville, ano by 
letter of March 19, 1979, to Barnardsville Telephone Company 
and to Southern Bell Telephone & Telegraph Company, directed 
both companies to determine ,;i thin 90 days the cost and 
increase in rates to provide EAS between the exchanges of 
Barnardsville and Asheville. 

7. That pursuant to said standard EAS procedure, 
Barnardsville Telephone Company reported the cost of said 
service to the Utilities Commission by letter of June 20, 
1979, and Southern Bell Telephone & Telegraph Company 
reported such cost to the Commission by letter of June 21, 
1979. 

8. That on July 2:, 1979, Barnardsville Telephone
Company filed a four-page letter with the Public Staff of 
the Utilities Commission detailing said cost study results 
and requesting conferences between the Public Staff and 
Southern Bell before making a survey of the subscribers. 

9. That on December 17, 197c;, the Public Staff at the 
regular conference of the Commission, recommended that an 
EAS poll be conducted of Barnardsville's subscribers using a 
rate increase of t2.75 per month for such EAS f o r  
Barnardsville's customers, to determine their interest for 
EAS to Asheville. The Commission adopted the recommendation 
and authorized that the poll be conducted. 

10. That pursuant to the letter from the Commission 
following said public conference, Barnardsville Telephone 
Company mailed a postal ballot to its customers for return 
as the EAS poll of its subscribers for or against EAS to 
Asheville at a rate increase of $2.75 per month. 

11. That on February 18, 1980, the Public Staff reported 
to the Commission that it had tabulated the returned ballots 
of customers and that 75.4J of the eligible ballots returned 
were in favor of EAS at the t2.75 per month as submitted to 
them by Barnardsville, pursuant to Commission authorization. 

12. That pursuant to said report of the poll and having 
the resul ts of the poll at its public conference on 
February 18, 1980, the Commission voted to have said EAS 
instituted between Barnardsville and Asheville, and by 
letter of February 18, 1980, to Barnardsville, and Southern 
Bell authorized the establishment of EAS between said 
exchanges and requested the two companies to coordinate the 
action necessary to establish such service. 

1;. That on March 4, 1980, Barnardsville filed a petition 
requesting a formal hearing on the question of EAS between 
Barnardsville and Asheville, and on March 14, 1980, the 
Public Staff filed a reply to Barnardsville's petition and 
motion to deny and the Commission heard said motion of 



SERVICE AREAS 833 

IJarnardsville and reply of the Public Staff, together with 
participation by Southern Bell in oral argument before the 
full Commission on April 2�, 1980. 

CONCLUSIONS 

T h e  C o m mission has reviewed t h e  a r gumen ts o f  
Barnardsville, Southern Eell, and the Public Staff and the 
record of the proceedings herein, and is of the opinion and 
so concludes that the entire proceeding herein beginning 
with the petition of the Barnardsville customers on 
February 26, 1979, follows the standard historical procedure 
for initiation and institution of EAS. Barnardsville and 
Southern Bell have participated by making the cost studies, 
and the polling by Barnardsville of its customers, which is 
the established method of providing EAS between two 
exchanges in North C arolina. A majority of the eligible 
voting customers having voted in favor of the proposition 
submitted to them by the franchised tele phone company 
operating their exchange, the customers have a right to the 
implementation of said EAS. 

EAS is the standard method for providing basic access to 
the essential calling scope of a telephone exchange. It is 
the method by which a customer can reach essential public 
services available at the county seat, including law 
e n forcement, fire protection, medical servic es, and 
necessary educational and social services. �lith a calling 
scope of only 7:5 telephones in the small community of 
Barnardsville, the Barnardsville customers have less than 
adequate service for the $9.55 per month basic rate for 
residential one-party service now in effect, so long as they 
have to place a long-distance call to reach essential and 
necessary services. 

The primary issue raised by Barnardsville is its request, 

filed after the vote was counted, for a hearing to determine 
if EAS should be implemented, and, if so, at what increased 
rate to its customers. 

It comes too late at this stage of the proceedings for 
Barnardsville to question the implementation of EAS after it 
has already submitted a poll to its customers to elect EAS 
between Barnardsville and Asheville at the increased rate of 
$2.75 a month and the ballots have been counted and the 
results announced in favor of EAS. 

The subscribers have spoken, on a vote submitted by 
Barnardsville, and Barnardsville cannot be heard now to seek 
a further hearing in an attempt to increase the rate at 
which said EAS would be offered between Barnardsville and 
Asheville. 

Barnardsville contends in its petition for hearing and in 
its oral argument that it misconstrued the negotiations in 
which the $2.75 was arrived at for the increased rate for 
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EAS and that it wants an opportunity to show that the 

increase should be much greater than $2.75. If 
Barnardsville has evidence that the t2.75 rate increase 
would not adquately cover the cost of its overall service in 
Barnardsville after the institution of EAS, its proper 
remedy would be to file a general rate case and prove the 
amount of the general telephone rate required to provide 
said service. The record shows that it will be 
approximately two years before the EAS can be implemented. 
There is ample time for Barnardsville to show whether it 
needs additional general revenue to earn the rate of return 
provided by law in Horth Carolina, and the Commission 
concludes that Barnardsville should not be heard at this 
time to go behind the vote which i t s u bm i t t e d to its 
subscribers, and the subscribers having voted for the 
service should not be denied the results of the vote. 

Barnardsville participated from March 19, 1979, through 
February 19, 1980, in a standard procedure for investigating 
requests for EAS by conducting the cost studies and the poll 
of its customers without any objection or exception on its 
part. It negotiated with the Public Staff as to the amount 
of the increased rate involved and when the Public Staff 
reported the negotiations to the Commission at an increased 
rate of $2.75 per month, and the Commission authorized 
Barnardsville to submit said rate to its customers in a poll 
to vote on EAS, Barnardsville conducted said poll without 
objection and exception. 

It is unjust for Barnardsville to mail its customers a 
ballot for them to vote on EAS to Asheville at a rate 
increase of $2. 75 per month and then when 75. �'..' of the 
eligible ballots were for said service at an increase of 
$2,75 per month, that Barnardsville would then seek to have 
further hearings on the amount of said increased rate. 

The Commission concludes that the entire proceedings from 
March 1979 through February 1980 and the oral argument on 
April 2�, 1980, al1 constitute a statndard administrative 
proceeding in which Barnardsville participated fully as a 
party with correspondence and reports to the Commission and 
by taking a poll of its customers, and that it is bound by 
the results of said poll. The entire process constitutes an 
administrative proceeding. If Barnardsville had wanted 
further proceedings on the $2.75 rate increase, it should 
have raised the issue when it was being negotiated and 
before it affirmatively mailed to its customers a ballot for 
their vote on EAS at the $2.75 monthly increase. By sending 
out the vote without objection or exception, Sarnardsville 
is estopped to say now that it wants further opportunity in 
this docket to show inadequate revenue for the service. The 
procedure observed for the EAS in this case is the standard 
procedure followed in scores of other votes conducted for 
EA S b e t w e e n  o t h e r  e x changes in No r th C a r olina. 
Barnardsville has waived any objection to the $2.75 rate 
increase by submitting it to its customers for their vote. 
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To say that Barnardsville is bound by the results of the 
vote �hich it submitted to its customers is not to say that 
Barnardsville has no relief to cover the cost of the service 
if it does not have adequate revenue to provide a fair 
return on its investment in North Carolina. The EAS 
increase of $2.75 per month is only one source of revenue to 
Barnardsville to support its investment in plant and service 
in North Carolina. Darnardsville also receives a monthly 
charge of $9.55 per month for residential one-party service 
for the base rate service from its customers, plus a 
significant amount of toll revenue from its customers. It 
always has the remedy of filing for a rate increase and for 
a hearing on the adequacy of its revenue to support its 
investment. If its present base rates plus its toll revenue 
and the $2.75 per moonth increase for EAS does not support 
its overall investment in North Carolina, Barnardsville has 
the right to file for an increase in the base rates and 
secure a thorough investigation and hearing on the rate 
which �ill produce an adequate return. 

Based upon the above, the Commission concludes that 
Darnardsville, having fully participated from March 1979 
through February 1980 in the EAS proceedings herein and 
having submitted a ballot to its customers for EAS at an 
increase of $2. 75, is now obligated to implement the EAS 
which its customers voted for. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Barnardsville proceed to change the billing
method for service between its exchange in Barnardsville and 
Southern Bell in Asheville, North Carolina, from message 
toll to flat rate extended area billing service at the rate 
increase submitted to the vote of its customers; to wit, 
$2.75 per month. 

2. That Southern Bell is hereby ordered to implement EAS
between its exchange in Asheville and the exchange in 
Barnardsville, North Carolina, and to include said cost of 
service in its rate base to be included in its overall 
revenue requirements for which it is entitled to a fair 
return in its general level of rates. 

3. That Barnardsville and Southern Bell shall report
within �O days of the date of this Order the schedule for 
making said changes to EAS between Barnardsville and 
Asheville. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 2nd day of July 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sharon C. Credle, Deputy Clerk 

COMMISSIONERS TATE, CAMPBELL, AND LEARY DISSENTING: We 
respectfully dissent from the Commission's decision ordering 
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EAS between Barnardsville and Asheville on the grounds that 
it is contrary to statutory authority, in violation of due 
process, and contrary to the interest of the utilities and 
their subscribers. 

The Commission is empowered to order EAS (Extended Area 
Service), which involves the increasing of subscriber's toll
free calling scope to adjoining communities by virtue of 
G.S. 62-42(a). This statute reads as follows: 

"(a) Whenever the Commission, after notice and hearing 
had upon its own motion or upon complaint, finds: 

(1) That the service of any public utility is inadequate, 
insufficient or unreasonably discriminatory, or

(2) That persons are not served who may reasonably be
served, or

extensions, repairs or improvements 
the existing plant, equipment, 
or other physical property of any 
two or more public utilities ought 

(3) That additions, 
to, or changes in
apparatus, facilities 
public utility, of any 
reasonably to be made, or 

(4) That it is reasonable and proper that new structures 
should be erected to promote the security or convenience 
or safety of its patrons, employees and the public, or

(5) That any other act is necessary to secure reasonably 
adequate service or facilities and reasonably and
adequately to serve the public convenience and necessity, 

The commission shall enter and serve an order directing 
that such additions, extensions, repairs, improvements, 
or additional services or charges shall b e  made or 
affected within a reasonable time prescribed in the 
order. This section shall not apply to terminal or 
terminal facilities of motor carriers of property." 

This statute expressly requires notice and hearing. But 
what type of hearing is required? It is our opinion that 
inasmuch as the ordering of EAS necessarily involves a 
determination of quest;_ions of fact, as well as law and 
p olicy, the Commission was required to conduct ar. 
evidentiary hearing pursuant to G.S. 62-23, 62-60, and 52-
65(a). G.S. 62-2; provides in pertinent part as follows: 
"In proceedings in which the Commission is exercising 
functions judicial in nature, it shall sit in a judicial 
capacity as provided in G.S. 62-60." In making its decision 
in this matter, the Commission was acting in a judicial 
capacity and entered an order after making findings and 
conclusions, therefore, the Commission should havE: met the 
very specific requirements of GS. 62-65(a) regarding the 
taking of sworn testimony, cross-examination, etc. 



SERVICE AREAS 837 

The only "hearings" involved in this case did not meet 
the requirements of G.S 62-60 and 62-65(a). The proceedings 
of record were two recorded staff conferences, involvin£ an 
informal receipt of unsworn information by the Commission 
and a later oral argument on the question of whetht:r a 
further formal hearing should be held. 

Furthermore, by failing to allow a full cvidentiary 
hearing in this case, the Commission has acted in violation 
of the due process clause of the United States Constitution, 
and the Constitution of North Carolina. The due process 
principle is well stated in Philadelphia Co. vs. SEC, 175 
F • 2d at 8 1 7 ( 1948) : 

"It is elementary also in our system of law that 
adjudicatory action cannot be validly taken by any 
tribunal, whether judicial or administrative, except upon 
a hearing wherein each party shall have opportunity to 
know the claims of his opponent, to hear the evidence 
introduced against him, to cross-examine witnesses, to 
introduce evidence in his own behalf, and to make 
argument. This is a requirement of the due process 
clause •• ," 

The majority asserts that the procedure used in this 
case, wherein the Commission ordered EAS on the basis of the 
results of a poll, is the "stanc!ard proceeding" and the 
"historical process" used by the Commission in implementin& 
EAS. This is misleading. Although the Commission has 
occasionally authorized utilities to implement EAS on the 
basis of a pol l  and without a hearing; prior to this 
decision, it has never ordered such implementation without 
a hearing and over the objection of a utility. In several 
cases the Commission has followed the procedure of 
conc!ucting a hearing and a poll in determining whether to 
implement EAS. In fact, in the pending Stanly County EAS 
case, P-55, Sub 776, the Commission is conducting a hearin& 
to determine costs and the necessity for a poll. 

Apparently, tile Commission recognized, at least during 
the initial phase of this "proceeding," that it could not 
order EAS on the basis of a poll and information received 
�staff conference. This is revealed by the fact that on 
February 18, 1980, the Commission issued a letter, and not 
an order, from the Chairman which merely authorized the 
establishment of EAS between the Barnardsville and Asheville 
exchanges. It was only after Barnardsville and Southern 
Bell requested an evidentiary hearing, and af ter oral 
argument on whether such a hearing should be held, that the 
Commission ordered the companies to implement EAS, 

We are further constrained to point out that Barnardsville 
was given only three working days' notice of the February 
18, 1980, Staff Conference at which EAS was authorized, and 
that Ba rnardsville did not appear at this conference. 
However, in spite of this inadequate notice, Barnardsville 
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filed a Motion seeking postponement of the Commission's 
decision pending completion of a cost study relating to the 
effect of converting to a cost basis on toll revenue 
settlements. Notwithstanding this Motion, and the 
substantial issues raised therein, the Commission proceeded 
to its decision and apparently ignored the Motion. 

Considering the fact that EAS cannot be implemented until 
the latter part of 1981, we cannot understand why the 
majority feels a need to ignore the substantial questions of 
fact, policy, and law raised by the companies and to 
hurriedly rush to judgment. We do not believe these 
procedures were consistent with normal Commission 
procedures. 

Aside from the legal defects in the Commission's order, 
the order is not in the best interests of Barnardsville's 
subscribers. The Company's current rates for residential 
customers are $9.55, plus an additional $2.75 for EAS, per 
month. If Barnardsville's contention that an additional 
subscriber rate of $5.36 is needed to recover the actual 
costs of EAS under present settlement methods is correct, 
the $2.75 charge will cause a revenue shortfall of $2.61 
which will have to be made up in basic rates. If the 
Company's contention that an additional subscriber rate of 
as much as $10.42 would be needed to cover plant expense and 
toll losses if the Company were to settle with Southern Bell 
on a cost basis, then the resulting revenue shortfall would 
be $10.42 less $2.75, or $7.67. Although we do not know to 
what extent these figures are reliable, we do believe that 
the only proper way to determine their accuracy is to 
conduct an evidentiary hearing. 

If these figures should prove to be accurate, and 
considering current rates of inflation, and the need for 
rate relief (caused at least in part by the hasty decision 
to implement EAS) Barnardsville's residential rates may be 
as high as $20.00 per month in the not too distant future. 
In a rural community with many subscribers living on fixed 
incomes, the effect of such excessive rates would be 
devastating. 

We doubt that those customers who voted in favor of EAS on 
the basis of an additional charge of $2.75 would have so 
voted had they been informed that the likely real economic 
cost associated with EAS will be at least an additional 
$4.00 to $5.00 which will eventually show up in their rates. 
This is especially true since Barnardsville offers an 
"Optional Calling Plan" which allows a subscriber to call 
Asheville at a monthly rate of $2.50 per hour for 
residential customers and $4.00 per hour for business 
customers. We doubt that many of Barnardsville's 
subscribers were aware of this service at the time the poll 
was conducted. 

We also disagree with the Commission's decision to charge 
Asheville's Southern Bell customers nothing, and to pass the 
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additional costs for Bell on to its other subscribers 
throughout the State. Our concern again is that the 
consumer who will end up paying for EAS in Asheville, that 
is the customer in Charlotte, Wilmington, and elsewhere who 
has never been given any notice that his rates will be 
raised in order that the citizens of Asheville can have EAS 
service to Barnardsville. This is particularly ironic since 
in the calling study it was shown that between 97 and 98 
percent of all the Asheville customers did not make any 
calls at all to Barnardsville and it is, therefore, of 
dubious merit to even the customer who has obtained this 
additional service. 

In summary, under the guise of consumer interest, the 
majority has in this case provided Barnardsville with free 
calling to Asheville at a charge of $2.75 per month. 
However, the majority's decision to charge less than the 
full cost of providing this EAS service will result in an 
additional rate case and the potential and hidden cost will 
be charged to Barnardsville's customers. On the other hand, 
Asheville customers are being provided the additional 
service of calling Barnardsville (although some 97% have 
expressed no interest in making any calls to Barnardsville) 
without any charge whatsoever and the ratepayers throughout 
the State will be asked to pay for the additional equipment 
and the loss of toll revenue of Southern Bell flowing from 
this Commission decision. These are the unpalatable facts 
and perhaps the Commission's reluctance to have a hearing 
was an unconscious decision to prefer not to deal with these 
facts. 

Sarah Lindsay Tate 
A. Hartwell Campbell

Douglas P. Leary
July 2, 1980 

HAMMOND, COMMISSIONER, CONCURRING: The dissenting 
minority may inadvertently mislead the general public and 
overstate the argument that the Commission's decision 
ordering EAS between Barnardsville and Asheville is contrary 
to statutory authority, in violation of due process and 
contrary to the interests of the utilities and their 
subscribers. 

The rigidity of the requirement for hearings in G.S. 62-71 
is subject to varied interpretation. The Court has ruled 
that an informal conference between members of the 
Commission and representatives of a utility involved in a 
rate proceeding which was called at the suggestion of the 
Commission and which involved only a single question and at 
which no testimony and no record was taken was not a formal 
hearing within the meaning of G.S. 62-71 [Sta� ex rel. 
North Carolina Utilities Commission v. Municipal 
Corporations, 243 N.C. 193, 90 S.E. 2d 519 (1955)). Based 
on this ruling regarding "what is not a formal hearing," it 
would seem reasonable to suggest that the regular Commission 
meeting which is scheduled at a specific time each week,

open to the general public, and at which a record is taken 
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could be interpreted as a formal hearing within the meaning 
of the statutes. In numerous instances the court has ruled 
that the Commission, acting in a judicial capacity, has a

greater degree of flexibility and informality than a Court 
of general jurisdiction. For example: 

•Liberality and informality is essential to the workings
of the Commission.• (State ex rel. Utilities Commission
v. Carolinas Commission for Industrial Power Rates & Area

Development, Inc., 257 N.C. 560, 126 S.E. 2d 325 (1962)).

•The procedure for the Commission is, however, not as
formal as that in litigation conducted in the Superior
Court.• [State ex rel. North Carolina Utilities
Commission v. Carolina Tel. & Tel. Company, 267 N.C. 257,
148 S.E. 2d 1-0 (1966)).

•since the regulation of public utilities is a continuing
and continuous process as to each utility, procedure
before the Commission must be more or less informal and
not confined by technical rules in order that regulation
may be consistent with changing conditions.• (State ex 
:el. Utilities Commission v. Associated Petroleum 
Carriers, 13 N.C. app 554, 186 S.E. 2d 612 (1972)). 

"Great liberality is indulged in pleadings and proceedings 
before the Commission. The technical and strict rules of 
pleadings applicable in ordinary Court proceedings do not 
apply.• [State ex rel. Utilities Commission v. Carolina's 
Commission for Industrial Rates and Area Development, 
Inc., 257 N.C. 560, 126 S.E. 2d 325 (1962)). 

It is difficult to see where the procedure followed in 
ordering EAS between Barnardsville and Asheville does 
serious violence to the requirements of G.S. 62-23, 62-60, 
or 62-65(a). A review of the Commission decisions regarding 
EAS during the past five to ten years reveals that hearings 
were held in only two instances out of 23 cases where EAS 
was ordered. In most of the other cases EAS was ordered on 
the basis of results of polls. This research further shows 
that there have been cases where EAS was established without 
a poll, without hearing, and without an increase in 
subscriber rates. The procedure followed in the 
Barnardsville-Asheville instance fits well within past 
Commission policies and procedures. 

The argument that the $2.50 optional calling plan is a 
viable option ignores the fact that it provides only for 
service to Asheville and not to other areas of Buncombe 
County. In Docket No. P-75, Sub 23, Barnardsville's last 
general rate case, numerous public witnesses testified on 
June 13, 1979, regarding their inability to call beyond the 
Barnardsville area other than by long distance. These 
witnesses pointed out that the doctors, the two hospitals 
that serve Buncombe County and surrounding counties are 
located in Asheville and that the local high school is 
located in Weaverville. Likewise, the County law
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enforcement offices are located in Asheville and require 
long distance calls in emergency situations. This testimony 
further pointed out that Barnardsville is the only area of 
Buncombe County that does not have toll free service to the 
County seat in Asheville. One witness who subscribed to the 
optional calling plan pointed out that it did not allow her 
to call Weaverville, where the high school is located, 
withoug making a long distance call. 

The one common thread of concern that ran through the 
testimony of all public witnesses in the general rate case 
(Docket No. P-75, Sub 23) was a concern about the limited 

calling scope and the need for EAS to the remainder of 
Buncombe County (see transcript Vol. 3 dated June 13, 1979). 

The Commission should and did consider, in its 
determination of what constitutes adequate service, the need 
for citizens to have ready access to local govermental 
units, hospitals, doctors, schools, law enforcement 
agencies, religious institutions, and the cultural 
amenities. It is not in the public interest to allow a 
small community, sitting in the shadow of a major 
metropolitan area, to remain isolated communications-wise. 

Strict adherence to technical rules should not be used to 
constrain the ability of the Commission to respond to 
changing economic and social circumstances. 

I, 'therefore, strongly concur in the decision of the 
majority and feel that justice has been done. 

Leigh H. Hammond, Commissioner 
July 2, 1980. 
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DOCKET NO. W-354, SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Carolina Water Service, Inc., 
of North Carolina, 2335 Sanders Road, 
Northbrook, Illinois, for Authority to 
Increase Rates for Water and Sewer Service 
for Bent Creek and Mt. Carmel Acres 
Subdivisions, Buncombe County, North 
Carolina 

RECOMMENDED 
ORDER 
GRANTING 
INCREASE 
IN RATES 

HEARD IN: Conference Room, Department of Social Services, 
35 Woodfin Street, Asheville, North Carolina, 
on November 6 and 7, 1979, and Commission 
Hearing R�om, Dobbs Building, Raleigh, North 
Carolina, on December 6, 1979 

BEFORE: Robert P. Gruber, Hearing Examiner 

APPEARANCES: 

For the Applicant: 

Edward S. Finley, Jr., Joyner and Howison, 
Attorneys at Law, P.O. Box 109, Raleigh, North 
Carolina 27602 

For the Public Staff: 

Paul L. Lassiter, Staff Attorney, Public Staff 
- North Carolina Utilities Commission, P.O. Box
991, Raleigh, North Carolina 27602
For: The Using and Consuming Public

For the Residents of Bent Creek and Mt. Carmel Acres 
Subdivisions: 

Robert F. Orr, Orr and Payne, Attorneys at Law, 

P.O. Box 7163, Asheville, North Carolina 28807 

GRUBER, HEARING EXAMINER: On July 2, 1979, the Applicant, 
Carolina Water Service, Inc., of North Carolina (hereinafter 
Carolina Water Service, Inc., Carolina, Applicant, or 
Company), filed an application with the Commission for 
authority to increase rates for water and sewer service for 
Bent Creek and Mt. Carmel Acres Subdivisions in Buncombe 
County. In its application, the Applicant proposed an 
annual increase in gross revenues of $34,370. 

By Order issued August 9, 1979, the Commission declared 
the matter a general rate case, suspended the proposed rates 
pursuant to G.S. 62-134, scheduled the matter for public 
hearing in Asheville, and required the Applicant to give 
public notice of its application. Public notice was 
furnished to each customer by the Applicant and was 
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published in the Buncoabe County area. The notice stated 
that anyone desirinJ to protest the application, or to 
interven e, should file protest or inter•ention with the 
Coamission by the date specified in the notice. 

On Se ptember 14, 1979, the Public Staff filed lotice of 
Int ervention. such notice is deeaed recognized pursuant to 
Rule R1-19(3) of the Coamission Ru les and Regulations. 

on October 15, 1979, Rober t F. Orr, attorney-at-law, filed 
Notice of Inter•ention on behalf of the residents of Bent 
Creek and !t. Carmel Acres SubdiYisions. This Inter•ention 
was allo wed by Order of the Coa aission dated October 29, 
1979. 

T he matter caae on for hearing as scheduled. Soae 125 
cus toaers attended the evening hearing on lloveaber 6, 1979. 
twenty-two custoaers testified at the hearing and Yoiced 
coaplaints abou t water serYice or opposed the proposed rate 
increase. Their testimonies aar be suaaarized as follows: 

1. l'lary Arrington, a Bent creek resident and an eaployee
of the Bank of Asheville and :entury 21 Realty, testified as 
to ser•ice coaplaints. She stated that in the past few 
yea rs t here has been an increase of dirt and silt in the 
lines such that she has had to wash her clothes at the 
Laundromat and that the water varies tetween clear and 
muddy. She also testified as to a proble■ with a leaking 
water ae ter and as to the aaount of the proposed increase. 

2. Ja■es L. Burgess, a l'lt. Carael Acres resident and 
3wner of a pri•ate duty nursery, coaplained about rnst and 
sedi■ent in the water. Re stated that his u nderwear turns 
r ed when washed in the water. He also co■plained about the 
a11ount of the rate increase. 

3. 11.H. Ar thur, a l'lt. Carmel Acres resident and e■ployee
of W.R. Arthur Company, testified that in order to get clean 
water he has fou nd it necessary to place Styrofoam cartridge 
filters in his water line and to change these filters e•err 
two weeks. 

4. Joe Tipton, a Lees Ridge resident, testified that the
water is frequently so dirty tha t he cannot see the bottoa 
of the ba th tub and th at he ■ust drain the water heater 
every month. He further co■plained that when he calls the 
coapany to complain, he always gets an answering serYice and 
has n()t teen able to talk to co■panJ e■ployees. 

5. Sher■an Young, a l'lt. Carael Ac res resident and an 
accountant. complained about the quality of ser•ice and the 
a■ount of the rate increase. He testified that the screen 
filter on his washing ■achine is continually "getting 
clogged up." He testified that his pressure regulator bas 
becoae clog ged vitb rust and sand and that he has had to 
ins tall in-line filters to correct the proble•. 
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6. Linda Guthrie, a Lees Ridge resident and a ho■e■aker
and free-lance artist, testified that her 11a ter 11as 
discolored and contained sedi■ent and that her bath v at.er is 
so■etiaes an orange to dark brown color. She exhibited a 
discolored wash cloth at the hearing to show the effect of 
the vatet on her laundry. She also presented dirty water 
filters froa her plaabing for the En■iner•s inspection. 

7. Stephen Bill, a resident of Lees Ridge and a sales
representative for Setropolitan Life lnsarance Co■pany, 
co■plained of dirty water. Be stated that his pressure 
regulator has beco■e so clogged witll particles that it has 
had to be replaced. 

a. Sike lfillker, a resident of Lees Ridge and an 
indastrial engineer, co■plained of discolored water. Be 
stated that he has foand it n ecessary to place filters in 
all of h is faucets and drain �is hot water heater on a 
■onthly bas is. Be also described an  incident llhere tile 
Coapany had i■properly repaired a aain leak and had cut his 
service off. The incident occurred during a weekend, and 
when he cut his syste■ back on he had to flash aud and rocks 
out of the systea becaase the repair people had put the 
systea back together i■properly. 

9. B ovard Koges, Jr., a resident of st. Car■el Acres and
a faneral director, coaplaioed that the poor quality of bis 
wat er caused food discoloration and that ice aade in his 
refrigerator was discolored. 

10. Willia■ E. Klint, a resident of St. Carael Acres and
a weather bureaa eaployee, testified that he has experienced 
probleas with discolored water and low pressure. Be stated 
that on several oc=asions the pressure-reducing valve of his 
hoae had been blocked by sand and rest. He also testified 
that his fa■ily's clothing had been st ained by the iapure 
water and that on occasi3D he had found the water in the 
wat er he ater was a reddish brown color and he had atte■pted 
to flush it clean. 

11. Saauel Penland, a resident of st. Carael Acres and a
real est ate agent, coaplained of impure and discolored 
drinking water. He also coaplained about the size of the 
rate.inc rease and of difficalties in contacting e■ployees of 
the coap any. 

12. Bruce Rankin, a resident of Bent Creek and a aaterial
control ■anager, testified against the aaount of the rate 
increase. Be also stated that in his opinion it vas not 
necessary for the C3■pany to employ tvo persons to read 
■eters.

13. Edwin Webb, a Bent :reek resident and coordinator of 
Phar■acy Education Progrus for the !ountain Area Health 
Educatio n in Asheville, testified that his water is not 
clear bu t that his ser•ice has iaproved since Carolina later 
Service had taken over the systea. He stated that placeaent 
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of filters in his faucets bas ■arkedly helped the quality of 
the water. 

14. Herbert lteith, a 
Sfste■ Engineer, testified 
Creek. Be stated that 
corrosiv e and caused leaks 

resident of Bent 
coucerning vater 
in his opinion 
in the systea. 

creek and a Bell 
quality in Bent 

the vater was 

15. Wylie Lox ie, a Bent creek resident and an eaployee of
southern Railway, testified to probleas he had in 1973 
(which was well before the lpplicant toot over the syste■). 

16. Joe cart er, of Bent creek, co■plained that the h ands
of his water ■eter had rusted off and that be felt his bills 
were too high. 

17. Jaaes F. Garner. a resident of  Bent Creek and an 
e■ployee of Aetna Life and Casualty Coapany, co■plaiaed that 
he htd co■plaine� of proble■s with water pressure at the 
previous rate hearing and that neither the Co■pany nor the 
Co■aission Staff had followed through on correcting the 
proble■• He stated that he still ha s a water pressure 
prob lea. 

18. sitchell Garrison, a resi dent of !t. Car■el lcres and
a Brendel•s security e■ployee, testified that he has had 
proble■s with incorrect water bi lls in the past. 

19. Eddie Shoff, of Bent creek. co■plaiAed about the size

of the rate increase, and he questioned the Coapan y•s 
transportation expenses as being excessive. 

20. Robert lhitten■ore, of Bent Creek, testified that be
opposed an increase in the sever rates. 

21. Richard Gueho, of Bent Creek, co■plained that he did
not like the water quality, but be did n ot specify in what 
respect it was deficient other than to spec ulate that it 
■ig b t c1 use cancer.

22. Thoaas I. Wiley, of Bent Creek. co■plained about the
a■ount o f  the rate increase and co■plained that the water 
was corrosive. 

The Applicant offered the following witnesses who 
testified in support of the application: 

"illar d Shriver, Vice President and Chief operating 
!anager of Carolina later Service, Inc., and Patrick J. 
O'Brien, Treasurer of the Utilities, Inc., parent 
corporat ion of Applicant. "r· Shri ver testified that 
service in the B�nt Creer and !t. Car■el A cres area has 
i■proved since its acqoi siti>n by the lpplicant and that the 
Co■pany has incurred approxiaately $126,000 in upgrading the 
syste■ since its acquisition in 1976. 
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The Public Staff presented testimony of the following 
witnesses: 

Jesse Kent, Jr., Public Staff Accountant, testified as to 
test year revenues and expenses, original cost net 
investment, rate of return on the Company's original cost 
net investment, and the operating ratio of the Company. Mr. 
Kent accepted the Company's revenue and expense adjustments 
as shown in its application except for a $149 adjustment for 
interest on customer deposits. 

Henry Payne, Acting Director of the Public Staff Water 
Division, testified with respect to the service provided by 
the Company. Mr. Payne recommended that an investigation be 
conducted to determine if iron bacteria are present and, if 
present, that steps be taken for their elimination. Mr. 
Payne recommended that the Company look into the possibility 
of alternative methods of controlling the iron content of 
the water. He suggested that chemical oxidation or aeration 
followed by filtration be investigated. He also suggested 
stronger preventive maintenance. 

FINDINGS OF FACT 

1. Carolina Water Service, Inc., of North Carolina is a
public utility corporation organized and existing under the 
laws of the State of North Carolina and is engaged in the 
busin�ss of providing water utility service in five 
subdivisions and sewer service in two subdivisions in North 
Carolina. 

2. The Applicant currently furnishes water service under
its Certificate of Public Convenience and Necessity 
utilizing the following rates: 

METERED RATES: 

Bent Creek 
Mt. Carmel Acres 

WATER RATE SCHEDULE 

(Residential Service) 

Up to first 400 cubic feet -
minimum - $4.40 

Next 3,600 cubic feet per month - $1.00 per 100 cubic feet 
Over 4,000 cubic feet per month - $ .73 per 100 cubic feet 

3. The Applicant proposes to charge the following rates
for water service: 



METERED RATES: 

RATES 

Bent Creek

Mt. Carmel Acres 
WATER RATE SCHEDULE 

(Residential Service) 

Up to first 400 cubic feet - minimum 
Next 3,600 cubic feet per hundred 
Over 4,000 cubic feet per hundred 
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- $5.80
- $1.35
- $ .96

4. The Applicant currently furnishes sewer service under
a Certificate of Public Convenience and Necessity utilizing 
the following rates: 

FLAT RATE: (Residential Service) $ 8.00 per month 

5. The Applicant proposes to charge the following rates
for sewer service: 

FLAT RATE: (Residential Service) $11.00 per month 

6. The Company also proposes a finance charge for late 
payment of 11 per month, a collection charge for late 
payment of $2.00, and a charge for NSF checks of $3.00. 

7. The water service provided by the Applicant to its 
customers is inadequate, and its sewer service is adequate. 

8. The Applicant's original cost of its plant in service
for providing water and sewer service to its customers in 
Bent Creek and Mt. Carmel Acres Subdivisions is $754,930. A 
reasonable allowance for cash requirements is $9,599. The 
Company's total investment and working capital allowance is 
$764,529. 

9. The reasonable amount of deductions from the 
Applicant's total investment and working capital of $559,562 
consists of the following: accumulated depreciation in the 
amount of $182,349; utility plant acquisition adjustment in 
the amount of $284,942; contributions in aid of construction 
in the amount of $88,339; average tax accruals in the amount 
of $1,449; and customer deposits in the amount of $2,483. 

10. The Applicant's reasonable original cost net 
investment in water service is $119,669, and in sewer 
service is $89,298 for a total reasonable original cost net 
investment of $204,967. 

11. For the test period, the Applicant's end-of-period 
level of customers is 477 and the average level of usage of 
its customers is 898 cubic feet per month. 

12. Under its present rates, the Company's approximate 
gross annual revenues for the test year, after accounting 
and pro forma adjustments, are $101,322, and its test year 
operating revenue deductions, including taxes and 
depreciation, are $109,322. 
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13. Under its proposed rates, the Company's approximate
gross annual revenues for the test year, after accounting 
and pro forma adjustments, would be $135,692, and its test 
year operating revenue deductions, including taxes and 
depreciation, would be $119,998, its rate of return on 
original cost net investment would be 7.66\, and its 
operating ratio would be 91.95\. 

14. Under the rates herein approved, the Company will
have an opportunity to earn an additional $25,784 in annual 
revenues. Under approved rates, the Company's approximate 
gross annual revenues for the test year, after accounting 
and pro forma adjustments, will be $127,106, and its test 
year operating reveoue deductions, including taxes and 
depreciation, will be $115,553. Its rate of return on 
original cost net investment will be 5.64\ which is just and 
reasonable considering the present level of service. 

15. If the water service of the Applicant had been 
adequate, a rate of return of 7.66\, which was proposed by 
the Applicant, would have been just and reasonable. 

16. The proper rates to be charged by Carolina Water
Service, Inc., of North Carolina are those contained in 
Appendix A attached hereto. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-6 

The evidence for these findings of fact is taken from the 
application and from the tariff records on file with the 
Commission. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The evidence as to the quality of service consists of the 
testimony of the public witnesses, Henry Payne, Acting 
Director of the Public Staff Water Division, and Millard 
Shriver and Patrick J. O'Brien for the Applicant. 

The testimony of the public witnesses has been previously 
summarized. The most prevalent customer complaint concerned 
the presence of discolored water caused by excessive iron 
concentrations and the existence of sediment, sand, or dirt 
in their water. Some customers complained that they often 
experienced unpleasant tasting and discolored drinking and 
bathing water and that they had to frequently drain and 
flush their hot water tanks or install filters in their 
faucets in order to obtain clear water. Some customers 
complained that they had to replace pressure regulators due 
to their being clogged by sand or dirt. Others complained 
that the water was corrosive. Other complaints concerned 
billing computations, defective meters, improper water 
pressure, and leaking meters. There was also testimony 
concerning the Company's unsatisfactory response to service 
and billing complaints. 
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Mr. Payne of the Public Staff testified that based on the 
testimony of the public witnesses, he suspected the presence 
of iron bacteria and he recommended that an investigation be 
conducted to determine if bacteria are present. He also 
suggested possible methods for controlling the iron content 
of the water. Mr. Payne stated that the water in Mt. Carmel 
Acres is generally of a better quality than the water in 
Bent Creek. 

Witnesses for the Applicant testified that they have 
invested some $126,000 since 1976 in improving the system. 
Most of these expenditures were made to alleviate pressure 
problems that existed when the system was purchased and to 
improve storage capacity. The Company testified that it had 
tried several methods to improve the iron content of the 
water with varying degrees of success. 

The Hearing Examiner recognizes that the Applicant has 
made significant progress in improving the level of water

service in Bent Creek and Mt. Carmel Acres, particularly in 
regard to pressure and water availability problems. The 
Examiner is also convinced that the Company is willing to 
take reasonable measures to correct the problems of water 

discoloration as it now exists. Nevertheless, the Examiner 
is constrained to conclude that the overwhelming testimony 
of the public witnesses in this case shows that the overall 
level of water service at the present time is not adequate. 
The t'estimony of the various witnesses has been summarized 
in some detail, and after hearing these witnesses and 
observing their demeanor, the Examiner finds their testimony 
to be strong evidence that the water is frequently of such 
poor quality as to cause considerable inconvenience and some 
additional expense to the Applicant's customers. The 
Applicant's drinking water frequently is dhlcolored and 
contains iron or sediment or tastes of chemicals. Many 
customers are forced to install tap filters or drain their 
water tanks in order to obtain acceptable water.

The Applicant should fully investigate why its water is

discolored, particularly with respect to iron bacteria, and 
more fully explore feasible and economical means of 
correcting the problem and make a report to the Public Staff 
concerning its findings. 

The Applicant needs to place a greater emphasis on 
Communicating with its customers and handling its customers' 
complaints. The Applicant appears to be making greater 
efforts in this regard and should continue such efforts. 

There were few complaints in regard to sewer service and 
the Examiner concludes that sewer service is adequate. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 8 AND 9 

The evidence for Findings of Fact Nos. 8 
contained in the testimony and the exhibits of 
witness O'Brien and Public Staff witness Kent. 

and 9 is 
Applicant 
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Applicant computed its working capital allowance by using 
a 45-day total of $11,844. Public Staff �itness Kent 
computed the working capital allowance by taking one-eighth 
of the balance of the operating and maintenance and general 
P.Xpense less purchased power less interest on customer 
deposits and arrived at a total allowance of $9,599. Public 
Staff witness Kent then reduced rate base by deducting 
accrued taxes in the amount of $1,449 and customer deposits 
in the amount of $2,483. Applicant did not disagree nor 
take issue with the adjustments made by witness Kent. The 
Hearing Examiner therefore concludes that the Applicant's 
reasonable original cost net investment is $204,967. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 10 - 13 

The evidence for Findings of Fact Nos. 10 through 13 is 
contained in the testimony and exhibits of Applicant witness 
O'Brien and in the testimony and exhibits of Public Staff 
witness Kent. On its income statement, Applicant deducted 
interest paid during the test year on customer deposits in 
the amount of $149 from net operating income rather than as 
a pretax operating income deduction. Public Staff witness 
Kent deducted the interest on customer deposits as an

operating expense revenue deduction which also reduced 
federal income tax expense under the proposed rates. 

Applicant did not disagree or take issue with this 
adjustment by the Public Staff. Other than this adjustment, 
the Public Staff did not take issue with any of the 
Applicant's accounting adjustments, nor did it question the 
level of any specific expense item. 

Questions were raised by the Intervenor through cross
examination concerning the appropriateness of certain 
expense items, specifically operating and administrative 
expenses allocated from the service company or other 
operating affiliates to Carolina Water Service, Inc. 
Through extensive cross-examination, Intervenor established 
that the Applicant might have applied various methods for 
allocating expenses from the parent company to the 
subsidiary. However, the Examiner concludes that the 
allocation methods actually applied were reasonable and that 
the allocated general and operating and maintenance expenses 
derived by such allocations were reasonable, including those 
paid to Water Service, Inc. 

Intervenor urged the Examiner to disallow $19,471 in 
expenses paid for outside services to Water Service 
Corporation (Water Service), Carolina's affiliate 
corporation, on the grounds that Carolina and Water Service 

had not obtained Commission approval of the service 
agreement between Water Service Corporation and Carolina 
Water Service, Inc., pursuant to G.S. 153(b). Based on Mr. 
O'Brien's testimony it appears that under this agreement, 
Water Service and Carolina are both subsidiaries of or 
affiliated with Utilities, Inc., and Water Service, Inc., 
operates as the service company for Carolina and the other 
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subsidiaries by providing them with technical, 
accounting, bookkeeping, and management services. 
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legal, 

Considering the fact that the allocations and expenses 
have been found to be reasonable and that the Applicant and 
its customers have received the benefits of services 
rendered by Water Service Corporation, it would be unfair to 
disallow these operating expenses as test period expenses 
simply because the contract pursuant to which the services 
were performed was not approved by the Commission. This is 
expecially true since the Applicant has operated at a 
deficit and did not pay any service fees during the test 
period. Applicant should not be further penalized for its 
inadvertence in obtaining Commission approval of its service 
agreement since it has been found that charges paid to the 
service corporation are reasonable. 

The Hearing Examiner concludes that the Company's 
approximate gross operating revenues for the test year under 
the present rates and after giving effect to accounting and 
pro forma adjustments are $101,322. The level of test year 
deductions, after accounting and pro forma adjustments, is 
$109,322 under the present rates. Under its present rates, 
the Applicant has for the test year a negative rate of 
return of (.390\) and an operating ratio of 112.61%. Such a 
negative rate of return is unjust and unreasonable, and the 
Applicant is clearly in need of rate relief. 

Under the Applicant's proposed rates, gross operating 
revenues would be $135,692, and after giving effect to 
accounting and pro forma adjustments, total deductions would 
be $119,998, for a rate of return on original cost net 
investment of 7.66\ and an operating ratio of 91.95\ 
($119,998 plus $4,774 interest divided by $135,692). A rate 

of return of 7.66\ would be fair and reasonable for a 
utility providing adequate service, and had the Applicant 
provided adequate service, a 7.66\ return would be just and 
reasonable for the Applicant. However, the failure of 
Carolina Water Service, Inc., of North Carolina to provide 
adequate service is a material factor to be considered in 
establishing the fair rate of return in this case. Where 
service is found to be inadequate, the Commission is 
permitted to impose a penalty by granting a lower rate of 
return than it otherwise would have allowed, provided that 
the penalty is quantified. 

The Examiner concludes that the proposed rates should not 
be approved, but that rates which result in additional 
annual revenues of $25,784 and a rate of return of 5.64\ 
should be approved. This amounts to a penalty in allowed 
return of 2.02\. Under the approved rates, the Applicant's 
approximate gross operating revenues will be $127,106, its 
gross operating deductions will be $115,553, and its 
operating ratio will be approximately 95\. 

The Examiner further concludes that the extreme remedy of 
denying the Applicant any rate relief whatsoever is not 
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justified in this case. Failure to allow any rate increase 
would cause the Applicant to continue to operate at a

deficit and would be confiscatory. The Applicant is making 
an effort to improve the quality of its service and has 
invested $126,000 in the system since 1976, and therefore, 
so drastic a remedy would not be fair and reasonable. 

The following schedule summarizes the gross revenues and 
rate of return which the Company should have a reasonable 
opportunity to achieve based upon the increases approved 
herein. Such schedules incorporate the findings and 
conclusions heretofore made by the Hearing Examiner. 
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ClF1Lill WATER S EIYICE, IIC., OP 101TB ClBOLill 
STlTEft!IT OP OPERlfIIG IICOBE, EIPEISES 

RETURN lW IIYE�ft!IT 
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Original Cost Net Investment 
Plant in service 
Working capital 

Less: accumulated 
depr.eciation 

Acquisition adjustment 
Contributions in aid 
Average tax accruals 
Customer deposits 

Total 
Original Cost Net Investment 

Rate of Return on 
Original Cost Net Investment 

Approved 
Proposed 
Penalty 

$754,930 
9,599 

$764,529 

$ 

182,349 
284,942 

88,339 
1,449 
2,483 

$559,562 
$204,967 

5.641 
7.661 
2.021 

EVIDENCE AND CONCLUSIONS FOR FINDINGS of FACT NOS. 14 - 16 

The evidence and conclusions discussed herein support the 
approval of rates which will allow the Applicant to earn an 
additfonal $25,784 in annual revenues on its combined water 
and sewer operations. Under the Applicant's present rates, 
an average customer using 496 cubic feet of water per month 
pays approximately $9.40 per month for water. Under its 
proposed rates this customer would have paid approximately 
$12.50 per month. Under the approved rates the average 
customer will pay $11.00 per month for water service. 

Under the Applicant's present rates, customers are charged 
a flat $8.00 per month for sewer service. Under the 
proposed rates the charge would be $11.00 per month. Sewer 
service is adequate, and the Examiner concludes that a 
charge of $11.00 per month for sewer service is reasonable 
and should be approved. 

On January 23, 1979, the Commission amended its Rule Rl-17 
which requires all utilities applying for rate increases 
before the North Carolina Utilities Commission to certify 
that the increases requested comply with the anti-inflation 
standards established by the Council on Wage and Price 
Stability (COWPS) or to demonstrate why the standards should 
not apply. 

The increase in Carolina's water and sewer rates approved 
herein may not meet either the COWPS' price deceleration 
standard or the profit margin standard. However, the COWPS 
makes provision for exceptions to these standards in cases 
of extreme hardship or gross inequities and outlines certain 
conditions under which the hardship provision should apply. 
Under the rates presently in effect, Carolina is operating 
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in a loss position. Under its present rates, the Applicant 
suffered a $12,772 loss during the test period. Since a 
rate increase which meets either the price deceleration 
standard or the profit margin limitation would not be 
sufficient to fully eliminate the loss which the Company is 
presently incurring and has incurred during the past three 
years, the Examiner believes that the hardship provision 
should apply in this proceeding. The Examiner therefore 
concludes that the rate increases approved herein are in 
compliance with Section 705A-6 of the COWPS' voluntary wage 
and price guidelines. 

IT IS, THEREFORE, ORDERED: 

1. That the Applicant, Carolina Water Service, Inc., of
North Carolina be, and hereby is, authorized to adjust its 
rates and charges to produce an annual increase in revenues 
of $25,784. 

2. That the schedule of rates attached hereto as 
Appendix A be, and hereby is, approved for water and sewer 
service rendered by Carolina Water Service, Inc., of North 
Carolina subject to the conditions set forth herein. 

3. That said schedule of rates be, and hereby is, deemed
to be filed with the Commission pursuant to G.S. 62-138. 

4. That on or before June 1, 1980, Carolina Water
Service, Inc., file with the Water Division of the Public 
Staff a report concerning the costs and feasibility of 
improving the iron content of the water in Mt. Carmel Acres 
and Bent Creek. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 19th day of February 1980. 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

APPENDIX A 
SCHEDULE OF PROPOSED RATES 

CAROLINA WATER SERVICE, INC., OF NORTR CAROLINA 
Bent Creek/Mt. Carmel Acres - Buncombe Co. 

METERED WATER RATES: (Residential Service) 

Up to first 400 cubic feet - minimum - $5.00 
Next 3,600 cubic feet per month - $1.20 per 100 

cubic feet 
Over 4,000 cubic feet per month - $ .96 per 100 

FLAT SEWER RATE: 
-- --- ---

(Residential Service) 

$11.00 per month 

cubic feet 
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CONNECTION CHARGES: None 

RECONNECTION CHARGES: 

If water service cut off by utility for good cause 
(NCUC Rule R7-20(f)) $4.00 

If water service discontinued at customer's request 
(NCUC Rule R7-20(g)) $2.00 

BILLS DUE: 
-----

On billing date 

� PAST DUE: Twenty-one (21) days after billing date 

BILLING FREQUENCY: Shall be bimonthly, for service in 
arrears 

FINANCE CHARGE FOR LATE PAYMENT: 11 per month 

COLLECTION CHARGE FOR LATE PAYMENT: $2.00 
-----

CHARGE FOR PROCESSING NSF CHECKS: $3.00 
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DOCKET NO. W-354, SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Hatter or 
Application by Carolina Water Service, ) 
Inc., or North Carolina, 2335 Sanders ) FINAL ORDER 
Road, Northbrook, Illinois, ror ) OVERRULING 
Author ity to Increase Rates ror Water ) EXCEPTIONS AND 
and Sewer Service for Bent Creek and ) AFFIRMING 
Ht. Carmel Acres Subdivisions, ) RECOMMENDED ORDER 
Buncombe County, North Carolina ) 

HEARD IN: 

BEFORE: 

The Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North 
Carolina, on April 9, 1980, at 10:00 a.m. 

Commissioner Edward B. Hipp, Presiding; and 
Commissioners John w. Winters, A. Hartwell 
Campbell, and Douglas P. Leary 

APPEARANCES: 

For the Applicant: 

Edward s. Finley, Jr., 
Attorneys at Law, P.O. 
North Carolina 27602 

Joyner and 
Box 109, 

Howison, 
Raleigh, 

For the Public Staff: 

Paul L. Lassiter, Starr Attor n ey, Public 

Staff - North Carolina Utilities Commission, 
P.O. Box 991, Raleigh, North Carolina 27602 
For: The Using and Consuming Public 

For the Intervenor Residents of Bent Creek, Lee's 
Ridge, and Ht. Carmel Acres Subdivisions: 

Robert F. Orr, Orr and Payne, Attorneys at 
Law, P.O. Box 7163, Asheville, North Carolina 
28807 

BY THE COMMISSION: On February 19, 1980, a "Recommended 
Order Granting Increase in Rates" was entered in this 
docket. The Hearing Examiner was Robert P. Gruber. On 
March 25, 1980, counsel for and on behalr or the intervening 
r esidents of Ht. Carmel, Lee's Ridge, and Bent Creek 
Subdivisions filed certain Exceptions to the Recommended 
Order. On March 27, 1980, the Applicant filed a Motion in 
response to said Exceptions. Oral argument on the 
Exceptions was subsequently heard by the Commission on 
April 9, 1980. 

Based 
in this 

upon a carerul consideration of the entire record 
pr oceeding, including the Exceptions which were 
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filed to the Recommended Order by the Interven or and the 
oral argument heard there on, the Commission is or the 
o pin ion, finds, and con clude s that the  findings, 
conclus ion s, and order ing paragraphs contain ed in the 
Recommended Order are all fully supported by the record. 
Accordingly, the Commission further finds and conclude s that 
the Recommended Order dated February 19, 1980, should be 
affirmed and that each or the Exceptions thereto should be 
overruled and den ied. 

IT IS, THEREFORE, ORDERED as follows: 

1. That each or the Exceptions to the Recommended Order
filed here in by the Intervenor be, and e ach is hereby, 
overruled and den ied. 

2. That the Recommended Order entered in this docket on
February 19, 1980, be, and the same is hereby, affirmed. 

ISSUED BY ORDER OF THE COHHISSION. 
This the 17th day of Apr il 1980, 

(SEAL) 
NORTH CAROLINA UTILITIES COMMISSION 
Sandra J. Webster, Chief Clerk 

Commissioners Ioger, Hammond, and Tate did n ot participate, 



I. ELECTRICITY

DETAILED OUTLINE 

TABLE OF ORDERS 
Not Printed 

Detailed Outline 

A. Electric Service Areas

859 

Virginia Electric and Power Company and Edgecombe - Martin
County Electric Membership Corporation - ES-84, Sub 1 
( 10-3-80) 

Mecklenburg Electric Cooperative - ES-95 (2-12-80) 
Edgecombe-Martin County and Pitt & Green Electric 

Membership Corporations - ES-96 (4-10-80) 

B. Rates
Carolina Power & Light Company - E-2, Sub 366 (3-31-80);

E-2, Sub 380 (1-4-80); E-2, Sub 380 (1-22-80);

ADJUST ELECTRIC RATES AND CHARGES PURSUANT TO G.s. 62-134(e) 

Carolina Power & Light Company - E-2, Sub 383 (2-19-80); 
E-2, Sub 393 (6-16-80); Errata (6-19-80): Errata
(8-20-80); E-2, Sub 402 ( 10-24-80)

Duke Power Company - E-7, Sub 287 (2-19-80); E-7, Sub 295 
( 6-16-80); E-7, Sub 302 ( 10-21-80) 

Virginia Electric and Power Company - E-22, Sub 252 
(2-21-80): Errata (3-14-80); E-22, Sub 255 (6-16-80); 
Errata (5-19-80); E-22, Sub 256 (10-17-80); Errata 
(10-24-80); E-22, Sub 256 (11-21-80) 

C. Securities
Carolina Power & Light Company - E-2, Subs 315 and 327

(11-26-80); E-2, Sub 357 (5-12-80); E-2, Sub 382 
(1-31-80); E-2, Sub 386 (2-13-80); E-2, Sub 389 (4-11-80); 
E-2, Sub 397 (9-3-80); E-2, Sub 399 (8-29-80); E-2,
Sub 403 (10-22-80); E-2, Sub 405 (12-9-80)

Duke Power Company - E-7, Sub 288 (2-8-80); E-7, Sub 298 
(8-14-80) 

D. Miscellaneous
Carolina Power & Light Company - Denying Petition to Reopen

Hearing for a Certificate of Public Convenience and 
Necessity for the Shearon Harris Plants - E-2, Sub 203 
(5-20-80); Order for Production of Cost Feasibility Data 
by CP&L for National Spinning Company, Inc. - E-2, Sub 388 
(7-7-80); Granting Participation in Pooled Inventory 
Management System - E-2, Sub 400 (11-26-80) 

Duke Power Company - Approving Proposed Accounting Method
ology and Allowing the Assumption of Outstanding Debt of 
Eastover Land Company - E-7, Sub 301 (9-19-80); Approving 
Use of Revised Service Agreement Card and New Contract 
Card for Time-Of-Day Customers - E-7, Sub 305 (12-3-80) 

Laurel Hill Electric Company, Inc. - Dismissing Filing for 
Adjustment of Retail Fuel Charge Without Prejudice - E-10, 
Sub 12 (9-25-80) 

Nantahala Power and Light Company - Clarifying Procedures 
and Affirming Filing Schedules - E-13, Sub 29 (12-22-80) 
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II, FERRY BOATS - Rates 

Carteret Boat Tours, Inc, - A-23, Sub 2 (6-23-80) 

III, GAS 

A, Rates - Curtailment Tracking Adjustment 
North Carolina Natural Gas Corporation - G-21, Sub 177A 

(1-23-80); G-21, Sub 177A (8-25-80); G-21, Sub 177C 
(10-29-80) 

Pennsylvania & Southern Gas Company (North Carolina Service 
Division) - G-3, Subs 76A and 76B (4-11-80); G-3, Subs 76A 
and 76B (4-16-80) 

United Cities Gas Company - G-1, Sub 75 (8-11-80) 

B, Rates - Exploration Tracking Adjustment 
North Carolina Natural Gas Corporation - G-21, Sub 211 

(7-1-80); Errata (7-24-80); G-21, Sub 217 (12-23-80) 
Pennsylvania & Southern Gas Company (N,C. Gas Service 

Division) - G-3, Sub 94 (1-23-80); G-3, Sub 97 
(7-23-80); 0-3, Sub 100 (12-23-80) 

Piedmont Natural Gas Company, Inc, - G-9, Sub 200 (7-1-80); 
Errata (7-24-80); 0-9, Sub 205 (12-23-80) 

Public Service Company of North Carolina, Inc. - G-5, 
Sub 158 (6-27-80); Errata (7-2-80); Errata (7-24-80); G-5, 
Sub 162 (12-30-80) 

United Cities Gas Company - 0-1, Subs 47F and 76 (1-24-80); 
G-1, Sub 79 (8-6-80); G-1, Sub 82 (12-30-80)

C, Rates - Depreciation Rates 
Piedmont Natural Gas Company, Inc. - G-9, Sub 77B (1-23-80) 

D, Rates - Purchased Gas Adjustment 
North Carolina Natural Gas Corporation - G-21, Subs 165 and 

181 (1-4-80); G-21, Subs 208 and 204 (3-13-80); G-21, 
Sub 209 (4-1-80); 0-21, Sub 212 (8-29-80); G-21, Subs 212 
and 213 (10-21-80); Errata (10-24-80); 0-21, Sub 213 
(8-29-80); G-21, Sub 214 (12-3-80); G-21, Sub 215 
(12-30-80); G-21, Sub 216 (12-30-80) 

Pennsylvania & Southern Gas Company (N,C, Gas Service 
Division) - G-3, Subs 82, 83, 93, & 94 (1-3-80); G-3, 
Sub 96 (3-12-80); G-3, Sub 99 (9-3-80); G-3, Sub 101 
(12-30-80) 

Piedmont Natural Gas Company, Inc. - G-9, Subs 165, 179, 
193, and 194 (1-15-80); G-9, Sub 198 (2-27-80); G-9, 
Sub 202 (8-6-80); Amended (8-13-80); G-9, Sub 203 
(8-28-80); G-9, Sub 206 (12-23-80) 

Public Service Company of North Carolina, Inc, - 0-5, 
Sub 155 (3-18-80); 0-5, Sub 159 (8-29-80); G-5, Sub 160 
(8-29-80); G-5, Sub 160 (9-4-80); 0-5, Sub 161 (12-30-80) 

United Cities Gas Company - 0-1, Sub 77 (3-17-80); G-1, 
Sub 81 (9-3-80); G-1, Sub 83 (12-23-80) 

E, Rates - Volume Variation Factor 
Public Service Company of North Carolina, Inc. - G-5, 

Sub 136-A (4-1-80); G-5, Sub 136-A (4-2-80); G-5, Sub 136-A 
(12-3-80); G-5, Sub 157 (10-22-80) 



DETAILED OUTLINE 861 

F. Securities - Granting Authority To Issue And Sell
Piedmont Natural Gas Company, Inc. - 0-9, Sub 199 (5-14-80);

0-9, Sub 201 (7-2-80)
Public Service Company of North Carolina, Inc. - 0-5,

Sub 156 (4-22-80) 

G. Miscellaneous
Pennsylvania & Southern Gas Company (N.C. Gas Service

Division) - Requiring Adjustments Due to Inventory Storage 
Appreciation - 0-3, Sub 93 (2-28-80) 

Piedmont Natural Gas Company, Inc. - Late Payment 
Charges - 0-9, Sub 197 (2-7-80);Establishing Procedure for 
Refund of Inventory Storage Appreciation - 0-9, Sub 198 
(8-21-80) 

Public Service Company of North Carolina, Inc. - Adjustments 
Due to Inventory Due to Inventory Storage Appreciation -
0-5, Sub 151 (2-27-80)

United Cities Gas Company - Approving Depreciation Rates -
0-1, Sub 78 (5-29-80)

IV. HOUSING AUTHORITY

A. Certificates
Redevelopment Commission of the Town of North Wilkesboro -

H-49, Sub 1 (6-20-80)
Housing Authority of the City of Thomasville - H-64 (1-3-80)

V. MOTOR BUSES

A. Applications Dismissed/Withdrawn
Golden (ey International, Inc. - B-360 (3-27-80) 
Pets & People, Inc. - B-333 (1-11-80) 

B. Authority Granted (Common Carrier)
Boone Transit, Inc. - B-356 (4-15-80)
Triad Motor Lines, Inc. - B-359 (7-17-80)

C. Broker's License
Horth Carolina First Tours, - B-358 (5-21-80)
Pleasants Travel Service - B-331, Sub 1 (7-8-80)
Smoky Mountain/Highland Tours, Inc. - B-303, Sub 5

(3-13-80) 

D. Certificates Cancelled
Appalachian Coach Company, Inc. - B-272, Sub 6 (3-14-80)
Davis, Charles William - EB-630 (7-14-80)
Macon Tours - B-345, Sub 2 (12-23-80)
Twin State Coach Lines - B-313, Sub 3 (7-30-80)

E. Certificates Reinstated
Davis, Charles William - EB-630 (8-20-80)

F. Change of Control (Through Stock Transfer)
Moore Brothers Transportation Company - EB-303, Sub 1; B-82,

Sub 15, and B-88, Sub 11 (6-10-80) 
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G. Complaints
Carolina Coach Company - B-15, Sub 178 (10-21-80)

H. Rates
Emma Bus Lines, Inc. - B-8, Sub 11 (5-13-80)
Greyhound Lines, Inc. - B-105, Sub 39 (8-7-80)

I. Sales and Transfers
Macon Tours - C-2345 from Macon Tours - B-345, Sub 1

(6-18-80) 

J. Miscellaneous
Greyhound Lines, Inc. - Granting Petition for Separate

Passenger Bus Station at Asheville; B-7, Sub 95 
(3-7-80) 

Motor Bus Common Carrier - Allowing Petition to Withdraw 
Proposed Tariff Increases, Cancel Hearing, and Approve 
Charter Fares Being Charged (Wilson Bus Co., Inc., and 
McGill's Taxi and Bus Lines, Inc., d/b/a Asheboro Coach 
Co.) - B-296 Sub 6 (9-24-80) 

VI. MOTOR TRUCKS

A. Applications Denied/Dismissed/or Withdrawn
B&B Lines, Inc. - T-1992 (6-25-80) 
B and W Trucking Company - T-2055 (6-20-80) 
Coastal Armored Car Service, Inc. - T-2025 (4-9-80) 
Coastal Transport, Inc. - T-214, Sub 3 (10-15-80) 
Colonial Refrigerated Transportation, Inc. - T-2004 

(3-25-80) 
Dependable Feed Service, Inc. - T-1951, Sub 1 (5-20-80) 
Griffith, David, Trucking - T-2009 (1-21-80) 
East Spencer Hoving Corporation, The - T-2031 (8-4-80) 
Key Recovery - T-2039 (4-29-80) 
Marine Transport Company - T-1960, Sub 3 (7-30-80) 
Pantego Distributing Company, Inc. - T-2014 (2-21-80) 
Service Recovery Corporation - T-1752, Sub 3 (3-13-80) 
Sutton, Floyd Taylor - T-2051 (7-15-80) 
West Brothers Transfer and Storage, Inc. - T-367, Sub 8 

(2-4-80) 
Whitehurst, D.T. - T-2030 (6-26-80) 

B. Authority Granted - Common Carrier (Recommended Orders)
Barnett Truck Lines, Inc., D & L Trucking, Inc., and Rogers 

Transportation Transportation Company, Inc. - T-1012, 
Sub 7; T-1936, Sub 3, and T-462, Sub 4 (11-18-80) 

C & N Evans Trucking Company - T-2036 (5-12-80) 
Columbus Motor Lines, Inc. - T-304, Sub 8 (8-11-80) 
Eagle Transport Corporation - T-151, Sub 16 (11-10-80) 
Eastern Delivery Service, Inc. - T-1889, Sub 5 (8-4-80) 
Ervin Mobile Home Hovers - T-2018 (1-30-80) 
HHL Company - T-2040, Sub 1 (12-10-80) 
Haines, Earl, Inc. - T-1751, Sub 2 (2-26-80) 
Hatcher's Mobile Home Hoving - T-2047 (6-23-80) 
Herman Bros., Inc. - T-2021 (2-26-80) 
Kenan Transport Company, Incorporated - T-127, Sub 14 

(11-4-80) 



DETAILED OUTLINE 863 

Lenoir Transfer Company, Inc. - T-41, Sub 5 (11-24-80) 
Lewis, Joe, Mobile Home Hoving Service - T-2034 (4-15-80); 

T-2034, Sub 1 (12-18-80)
Lisk, Howard, Inc. - T-1685, Sub 6 (1-7-80) 
HcClendon, Glenn, Trucking Company, Inc. - T-1803, Sub 1 

(1-21-80); T-1803, Sub 2 (1-16-80) 
Nu-Car Carriers, Inc. - T-2068 (10-14-80) 
Observer Transportation Company - T-107, Sub 12 (8-21-80) 
Paul, Charles Furney - T-1974, Sub 1 (5-15-80); Amendment 

(5-22-80) 
Pembroke Trucking Company, Inc. - T-2041 (6-2-80) 
Piedmont Home Delivery and Services Company - T-2033 

(4-22-80) 
Pineblurr Mobile Home Park - T-2035 (6-24-80) 
Red Line Courier Service - T-1976, Sub 2 (1-18-80) 
Regional Storage & Transport, Inc. - T-1906, Sub 1 (8-1-80) 
Scotchman's Homes - T-2002 (1-21-80) 
Smith, Patricia Smith, and William Thomas Smith - T-2045 

(9-2-80) 
Southern Freight Service, Inc. - T-2052 (8-20-80) 
Super Motor Lines, Inc. - T-155, Sub 5 (10-8-80) 
Triangle Express - T-2074 (12-11-80) 
321 Equipment Leasing Company - T-2078 (12-10-80) 
Wicker Services, Inc. - T-65, Sub 9 (12-9-80) 
Willetts Brothers Trucking - T-2065 (12-23-80) 
Worsley Transport, Inc. - T-1545, Sub 3 (6-18-80) 
Young Mobile Home Sales - T-2050 (8-27-80) 
Zackley Rite Trucking Co., Inc. - T-2019 (11-26-80) 

C. Authority Granted - Contract Carrier (Recommended Orders)
Avery Trucking Co., Inc. - T-2071 (11-17-80) 
Bailey's Delivery Service - T-2024 (5-6-80) 
Boone, A.G., Company, The - T-24, Sub 4 (7-30-80) 
Builder's Transport, Inc. - T-1638, Sub 4 (5-6-80) 
Cabarrus Consolidating and Management Company - T-2070 

(11-12-80); Errata (11-14-80) 
Continental Transport Systems, Inc. - T-2037 (5-21-80) 
Creswell Grain Co., Inc. - T-2003 (4-4-80) 
Dalton, Cephus J. - T-2060 (12-23-80) 
Ford's Contracting Service - T-2081 (12-1-80) 
HHL Company - T-2040 (5-23-80) 
Harrell, R. O., Inc. - T-2064 (9-16-80) 
Harris, William Lester - T-2048 (6-25-80) 
Hudson Transportation, Inc. - T-2044 (6-10-80) 
K.B.D. Service - T-2038 (6-10-80) 
Kugler, George W., Inc. - T-2027 (2-26-80); T-2027, Sub 2 

(8-21-80); Errata (8-22-80) 
Livestock Supply Company, Inc. - T-1993, Sub 2 (12-22-80) 
Marine Transport Company - T-1960, Sub 2 (9-2-80) 
Rawley, J.W. - T-2058 (12-23-80) 
Riggan, George E. - T-2067 (9-18-80) 
Santee Cement Carriers, Inc. - T-1412, Sub (1-7-80) 
Scott, Dennis Michael - T-2059 (12-23-80) 
Snow, Ted B. - T-2057 (12-23-80) 
Task Force or Raleigh, Inc., The - Errata to Recommended 

Order of 12-27-79 - T-2008 (5-13-80) 
Tilton's Delivery Service - T-2076 (11-6-80) 
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United Merchants Trucking, Inc. - T-2043 (6-9-80) 
Vaughn, Willard - T-2061 (12-23-80) 
Wheeler Associates - T-2012 (8-11-80) 

D. Certificates/Permits Amended

Billings Transfer Corporation, Inc. - T-273, Sub 3
(11-20-80)

Dietz Hotor Lines, Inc. - T-1300, Sub 3 (7-24-80)
Ezzell Trucking, Inc. - T-1536, Sub 4 (1-24-80)
LDF, Inc. - T-1982, Sub 1 (2-5-80)
Iredell Hilk Transportation, Inc. - T-1647, Sub 3 (1-28-80)
Tar Heel Industries, Inc. - T-1701, Sub 3 (1-9-80)
Task Force of Raleigh, Inc., The, - T-2008, Sub 1 (6-9-80)
Thomas, Jimmy Edward - T-1968 (2-5-80)

E. Certificates/Permits Cancelled
Autry Trucking Company - C-501 - T-643, Sub 4 (12-3-80)
Blackmon, Jeffery - C-517 - T-665, Sub 4 (7-22-80)
Piedmont Mobile Home Hovers - C-1035 - T-1691, Sub 1

(7-21-80)
Rape Grain Company - C-300 - T-1878, Sub 2 (4-22-80)
Riggan, George E. - P-381 - T-2067 (11-4-80)
Task Force of Raleigh, Inc., The - P-340 - T-2008, Sub

(7-21-80)
Wilson Freight Company - C-576 - T-1475, Sub 1 (12-10-80)

F. Complaints (Recommended Orders)
Burlington Industries, Inc. - Dismissing Complaint Against

Thurston Motor Lines, Inc. - T-1287, Sub 31 (3-31-80) 
Jiffy Hoving & Storage Company - Complaint of Ms. Nonie Ward 

Pittman - T-1287, Sub 34 (10-24-80); Dismissing Complaint 
of Ms. Frances s. McDowell - T-1287, Sub 35 (12-5-80) 

West's Durham Transfer & Storage, Inc. - Complaint of Durham 
Transfer & Storage, Inc. - T-1287, Sub 32 (11-19-80) 

G. Leases
Bunch Trucking Company, Inc. - C-259 from J.D. HcCotter, Sr.

- T-2056 (8-15-80)
C T  Trucking, Inc. - C-191 from Cox Trucking Company -

T-2053 (9-29-80)
Cox Trucking Company - C-191 from State Trucking Co. -

T-2053 (7-14-80)
Freightways of North Carolina, Inc. - C-405 from Carolina

Transport Express, Inc. - T-2010 (4-24-80) 
Truck Air of Georgia, Inc. - C-405 from Carolina Transport 

Express, Inc. - T-2088 (10-21-80); C-405 from Carolina 
Transport Express, Inc. - T-2088 (12-4-80) 

H. Mergers
Parsons, G.G., Trucking Co. - C & S Motor Express, Inc.,

into G.G. Parsons Trucking Co. - T-1784, Sub 1 (10-15-80) 
Shamrock Transport Company and Taylor Oil Company, C-375, 

into Taylor Oil Company and Transfer of C-375 from Taylor 
011 Company to Shamrock Transport Company - T-2073 and 
T-6, Sub 10 (8-15-80)
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I. Name Changes
AFB Freight System, Inc. - rrom Arkansas - Best Freight

System, Inc. (C-412) - T-1583, Sub 1 (11-20-80) 
Brevard Hoving and Storage Co., Inc. - Amending Corporate 

Name (C-857) - T-1236, Sub 4 (1-23-80) 
Harrison Hoving and Storage, Inc. - rrom National Hoving & 

Storage (C-928) - T-1379, Sub 2 (1-28-80) 
Setzer Transportation Company from Setzer Leasing, Inc. 

{P-336) - T-1989 (1-28-80) 
Smith, Patricia Smith, and William Thomas Smith - T-2045 

(4-16-80) 
Wicker Services, Inc. - rrom Wicker Pick-Up & Delivery 

Service, Inc. (C-399) - T-65, Sub 8 (6-4-80) 

J. Rates
Chemical Leaman Tank Lines, Inc. - T-663, Sub 15 (1-18-80)
Evans, Donald, Mobile Home Hovers, Inc. - T-1854, Sub 2

(4-25-80) 
Harper Trucking Company, Inc. - T-521, Sub 29 (11-20-80); 

Final - T-521, Sub 29 (11-20-80) 
Media Express, Inc. - T-1722, Sub 6 (10-2-80); Errata 

(10-3-80); Amended Errata (10-6-80) 
Hid-State Delivery Service, Inc. - T-368, Sub 11 (10-29-80); 

Affirmed (10-29-80); Errata (10-30-80) 

K. Rates-Truck
Motor Common Carriers - T-825, Sub 248 (3-17-80)
Observer Transportation Company, Inc. - T-107, Sub 13

(12-5-80); Final Order (12-5-80) 
Ricks' Trailer Park - T-1405, Sub 3 (1-21-80) 
Schwerman Trucking Company - T-1367, Sub 8 (6-11-80) 
United Parcel Service, Inc. - T-1317, Sub 17 (12-10-80) 

L. Sales and Transfers
Alexander Trucking Company or Davidson, Incorporated - C-63

from Alexander Trucking Company - T-263, Sub 8 (1-28-80) 
All-American Hoving & Storage Company, Inc. - C-135 from 

Tilmon R. Coltrain - T-2023 (3-19-80) 
American Hovers, Inc. - From William F. Hicks and John G. 

Rafferty to Direct Systems, Inc. - T-2090 (12-8-80) 
B & 8 Lines, Inc. - C-97 from Old Dominion Freight Line, 

Inc. - T-1992, Sub 1 (10-15-80) 
a-Freight Lines, Ltd. - C-526 from Harper H. Sutton

Transportation Company - T-2029 (3-19-80)
Burks' Hoving and Storage - C-710 from Mallonee Village 

Warehouse, Inc. - T-2020 (2-7-80) 
Burks' Hoving and Storage, Inc. - C-710 from Burks' Hoving 

and Storage - T-2020, Sub 1 (4-8-80) 
Cannifr, Robert Taylor - C-630 from Morehead Hoving and 

Storage - T-2011 (1-8-80) 
Carpenter Trucking Company, Inc. - 508 from Carpenter 

Trucking Company - T-541, Sub 2 (1-8-80) 
Coats, lenneth L. - C-986 from Lewis C. Coats Trailer Hoving 

Co. - T-2049 (7-11-80) 
Coats, Lewis c., Trailer Hoving Co. - C-821 from Cooper's 

Hobilehomes Hoving Service, Inc. - T-1633, Sub 3 
(5-20-80) 
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Council, Jimmie, - C-913 from Sprulll's Mobile Home Hoving -
T-2032 (4-18-80)

CSI-Three, Inc, - C-356 from Standard Trucking Company -
T-315, Sub 3 (11-26-80)

CT Transport, Central Transport, Inc., and Trustees of REA 
Express, Inc. - Cancelling R-5 - T-1977, and R-5, Sub 262 
(9-17-80) 

D & L Trucking, Inc, - C-1111 from D & L Trucking Company -
T-1936, Sub 2 (4-15-80)

Dependable Feed Service, Inc. - C-789 from Nathaniel Jackson 
Hudson - T-1951 (4-10-80) 

Edwards Trucking, Inc, - to Spartan Express, Inc. - T-1553, 
Sub 1 (2-29-80) 

Energy & Cost Efficient Homes and Transporting - C-845 from 
Allgood Wrecker Service, Inc. - T-2072 (9-26-80) 

Fredrickson Motor Express Corporation - C-570 from Morven 
Freight Lines, Inc. - T-645, Sub 17 (2-14-80) 

Harper Trucking Company, Inc, - C-135 from Tilmon R. 
Coltrain - T-521, Sub 28 (3-19-80) 

Hatcher, H.L., Pickup and Delivery Services, Inc. - C-442 
from Tar Heel Hoving & Storage, Inc. - T-1613, Sub 5 
(3-19-80) 

Hopkins, D.O., Incorporated - C-1038 from Dillard Odel 
Hopkins; - T-1694, Sub 1 (3-5-80) 

James Supply Company- P-306 from James Trucking Company, 
Inc. - T-1501, Sub 2 (4-21-80) 

Johnny's Mobile Home Service of Asheville, Inc,, from 
Johnny's Mobile Home Service - T-1877, Sub 1 (11-20-80) 

Keever Hoving Service, Inc. - C-665 from L.J. Keever Hoving 
Service - T-2046 (7-11-80) 

Kugler, George W., Inc. - P-327 from Pomona Corporation -
T-2027, Sub 1 (3-19-80)

Livestock Supply Company, Inc. - P-301 from George B. Bowen 
and Livestock Supply Company - T-1993, Sub 1 (9-29-80) 

Long's Body Shop, - C-882 from Long's Body Shop - T-1304, 
Sub 2 (12-23-80) 

Mccotter, J.D., Sr. - C-259 from J.D. Mccotter, Inc. -
T-448, Sub 8 (8-15-80)

Morehead Hoving and Storage Company - C-630 from Morehead 
Hoving and Storage Company - T-918, Sub 1 (10-15-80) 

Murrow's Transfer, Inc. - C-147 from D & D Trucking Company -
T-90, Sub 5 (3-27-80)

Piedmont Hovers, Inc. - C-372 from Microtron Industries, 
Inc, - T-1771, Sub 2 (1-8-80) 

Pilot Freight Carriers, Inc. - a Portion of C-303 from Super 
Trans, Inc. - T-192, Sub 6 (9-26-80); Errata (10-3-80) 

Potter's Mobile Home Service - C-861 from Brock's Mobile 
Home - T-2087 (12-4-80) 

Salisbury Hoving and Storage - C-343 from Shaw Hoving and 
Storage, Inc. - T-2028 (3-19-80) 

Stainback Trucking, Inc, - C-803 from Harnett Transfer, 
Inc. - T-1375, Sub 3 (5-8-80) 

Starling's Mobile Home Service - C-900 from J & A Mobile 
Homes - T-1927, Sub 1 (4-22-80) 

Superior Hovers & Warehousemen, Inc. - C-647 from Mullikin 
Transfer, Inc. - T-2054 (8-15-80) 
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Swain, Bob, Incorporated - P-296 from Robert W. Swain -
T-1872, Sub 2 (3-27-80)
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Tobacco Transport - C-522 from Clarence England Shelton -
T-2026 (3-19-80)

Triad Limousine Service, Inc. - P-293 from Moore's Airport 
Limousine Service, Inc. - T-2066 (9-29-80) 

Triad Transport - C-197 from Herlocker 011 Company, Inc. -
T-2016 (1-4-80); C-197 from Triad Transport - T-2016
(1-25-80)

West Brothers Transfer and Storage, Hauling and Storage 
Division, Inc. - CP-16 from West Brothers Transfer and 
Storage - T-2085 (10-16-80) 

Western Carolina Express, Inc. - C-879 from Dietz Motor 
Lines, Inc. - T-2079 (10-15-80) 

Williamson Mobile Home Transport - C-1109 from Claudie Roach 
Transit - T-2015 (1-8-80) 

M. Securities
Citizen Express, Inc. - Stock Purchase by Walls and Thrash

Fuel Company, Inc. - T-68, Sub 12 (8-15-80) 
Four Seasons Hoving Company - Approving Pledge of C-641 to 

Secure Loan - T-1912, Sub 1 (3-5-80) 

N. Tariffs
Rates-Truck - T-825, Sub 253 (2-21-80); T-825, Sub 258

(12-11-80); T-825, Sub 259 (12-15-80) 

o. Miscellaneous
Canniff, Robert Taylor - Reinstating C-630 - T-2011

(2-14-80) 
Eastern Courier Corporation - Final Order Overruling 

Exceptions and Affirming Recommended Order of 3-19-80 -
T-1709, Sub 5 (5-29-80)

Five "C's," Inc, - Reinstating C-1001 - T-1769, Sub 
(6-3-80) 

Hailey & Son Trucking and Leasing Inc. - Amending 
Application - T-2069 (10-3-80) 

Piedmont Home Delivery and Services Company - Allowing 
Amendment and Withdrawal of Protests - T-2033 (4-4-80) 

Pony Express Courier Corporation - Final Order Overruling 
Exceptions and Affirming Recommended Order of 3-17-80 -
T-1938, Sub 1 (5-29-80)

Quality 011 Transport, - Granting Motion to Incorporate the 
General Partnership Certificate No. C-310 - T-459, Sub 4 
(9-17-80); Errata (9-18-80) 

Russ Transport, Inc. - Approving Change of Control Through 

Stock Transfer to Trimac Transportation, Inc. - T-1745, 
Sub 1 (9-19-80) 

Southern Transport Service - Final Order Overruling 
Exceptions and Affirming Recommended Order of 3-4-80 -
T-1998 (10-21-80)

VII. RAILROADS

A. Agency Stations
Aberdeen & Rockfish Railroad Company - Relocation of

Fayetteville Station - R-8, Sub 3 (3-17-80) 
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Southern Railway Company - Close Agency Station at Henderson 
and Remove Depot Building - R-29, Sub 294 (6-30-80); 
Relocate Freight Depot Station at Rural Hall - R-29, 
Sub 324 (2-28-80); Dispose of Freight Depot Station at 
Durham - R-29, Sub 326 (6-19-80); Dispose of Freight 
Depot at Mocksville - R-29, Sub 335 (9-18-80) 

B, Applications Denied 
Seaboard Coast Line Railroad Company, Louisville and 

Nashville Railroad Company, and Participating Carriers -
R-71, Sub 90 (12-17-80)

C. Complaints
Winston-Salem Southbound Railway Company - Dismissing

Complaint of Glyk and Associates, a North Carolina General 
Partnership - R-35, Sub 11 (11-10-80) 

D. Mobile Agency Concept
Seaboard Coast Line Railroad Company - Replace Mobile Van

with Radio-Equipped Automobile in Henderson, Mobile Agency 
- R-71, Sub 28 (5-6-80); Shelby Mobile Agency - R-71,
Sub 42 (8-11-80); Granting a 6-Month Trial Period for
Authority to Implement Mobile Agency Concepts in the
Greenville and Wilmington Areas to Eliminate the Present
Mobile Agency Concepts out of Jacksonville and Warsaw and
Realign the Goldsboro Mobile Agency - R-71, Sub 94
(12-19-80)

Southern Railway Company - 6-Month Trial Basis to Establish 
a Mobile Agency Concept out of Greensboro to Serve 
Guilford College and Friendship - R-29, Sub 325 (3-19-80) 

E. Open and Prepay Tariff
Norfolk Southern Railway Company - R-4, Sub 136 (8-14-80); 

R-4, Sub 137 (8-14-80)
Southern Railway Company - R-29, Sub 309 (1-4-80); R-29, 

Sub 310 (1-4-80); R-29, Sub 329 (8-28-80); R-29, Sub 330 
(7-29-80) 

F. Rates
Rail Common Carriers - Recommended Order Allowing Increases
in Charges - R-66, Sub 101 (4-16-80); Final Order Overruling
Exceptions and Affirming Recommended Order of 12-12-79 -
R-66, Sub 103 (8-5-80); Amendment to Order Granting Rate
Increase Issued on 7-25-80 - R-66, Sub 108 (7-29-80);
Approving Additional Surcharge - R-66, Sub 114 (3-11-80)

G. Securities
Laurinburg & Southern Railroad Company - Authority to Issue

Promissory Note - R-2, Sub 2 (5-29-80) 

H. Side Tracks and Team Tracks
Durham and Southern Railway Company - Retire Team Track and

Discontinue Former Nonagency station, Now Mobile Agency 
Station, at Upchurch - R-20, Sub 10 (10-23-80) 
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Norfolk Southern Railway Company - Overruling Exceptions and 
Affirming Order of 12-11-79 - R-4, Sub 112 (7-29-80); 
Granting Petition to Remove Portion of Side Track at 
Fayetteville - R-4, Sub 135 (10-17-80) 

Seaboard Coast Line Railroad Company - Retire Its Team Track 
at Conetoe and Show Status of Conetoe as a Private Siding 
Station - R-71, Sub 92 (2-13-80) 

Southern Railway Company - Retire and Remove a Portion of 
Side Track No. 26-21, Winston-Salem - R-29, Sub 317 
(4-2-80); Remove Side Track No. 1-8, Ht. Airy - R-29, 
Sub 319 (12-30-80); Remove Side Track No. 1-38, Ht. Airy -
R-29, Sub 320 (12-30-80); Remove Nunc Pro Tune Side
Track No. 100-8, North Wilkesboro; R-2g;-sub 323
(1-24-80); Remove a Portion of Side Track No. 4-7,
Griffith - R-29, Sub 327 (7-29-80); Produce to Dennis J.
Winner the Side Track Agreement Between Southern and Prior
Owners of Hr. Winner's Property - R-29, Sub 331 
(7-30-80); Remove Track No. 70-1, Valdese - R-29, Sub 334 
(11-26-80); Remove Side Track No. S-36-2, Statesville -
R-29, Sub 338 (11-20-80)

I. Tariffs
Rail Common Carriers - R-66, Sub 117 (4-11-80); R-66,

Sub 121 (11-7-80) 

J. Miscellaneous
Trustees of REA Express. Inc., and CT Transport, Central

Transport, Inc. - Cancelling R-5 - R-5, Sub 262 and T-1977 
(9-17-80) 

Graham County Railroad Company - Recommended Order Approving 
Application - R-22, Sub 5 (12-2-80) 

Rail Common Carriers - Allowing Motion to Strike Ordering 
Paragraph No. 8 in the Commission Order of 12-17-79 - R-66, 
Sub 109 ( 1-22-80) 

Southern Railway Company - Overruling Exceptions and Affirm
ing Recommended Order of 8-28-80 - R-66, Sub 112 (9-24-80) 

Rail Common Carriers - Allowing Notice and Publication on 
Less Than 30-Day Notice - R-66, Sub 122 (7-10-80) 

Seaboard Coast Line Railroad Company - Granting Application 
to Waive Undercharges and Award Reparation - R-71, Sub 95 
(11-19-80) 

VIII, TELEPHONE 

A. Complaints
Carolina Telephone and Telegraph Company - Complaint of

Brandt Industries, Inc., et al. - P-7, Sub 642 (3-13-80); 
Closing Docket - P-7, Sub 642 (6-25-80) 

Central Telephone Company - Closing Docket in Complaint of 
Harry L. Conley, et al. - P-10, Sub 380 (1-15-80); 
Declaring Dispute to Be Moot in Complaint of Ms. Susie B. 
Creadick - P-10, Sub 388 (7-31-80) 

General Telephone Company of the Southeast - Complaint of 
Hrs. Trellie Jeffers - P-19, Sub 179 (8-13-80) 
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Southern Bell Telephone and Telegraph Company, Chapel Hill 
Telephone Company, and General Telephone Company of the 
Southeast - Complaint of Triangle Telecasters, Inc. -
P-89, Sub 2 (1-14-80); Southern Bell to Provide Telephone
Service to Northpoint Commercial Plaza - P-89, Sub 16
(7-16-80)

Southern Bell Telephone and Telegraph Company - Complaint of 
Town of Pineville (Pineville Telephone Company) - P-89, 
Sub 17 (12-10-80) 

COMPLAINTS - DOCKETS CLOSED 
Southern Bell Telephone and Telegraph Company - Complaint of 

Daniel K. Fulk - P-55, Sub 782 (9-3-80); Complaint of Sam 
Rawls - P-55, Sub 783 (9-3-80); Complaint of Dallas S. 
Bunton• P-55, Sub 785 (9-16-80) 

Western Carolina Telephone Company - Corps Style, 
Incorporated - P-58, Sub 116 (8-15-80) 

B. Rates
Aircall, Inc. - P-82, Sub 11 (6-26-80)
Pineville Telephone Company - P-120, Sub 8 (7-25-80)
Southern Bell Telephone and Telegraph Company - P-55,

Sub 777 (2-19-80) 

C. Sales and Transfers
Patterson Anserphone Communications Enterprises, Inc. -

from Greenville Radio Dispatch - P-119, Sub 6 (1-4-80) 

D. Securities - Authority to Issue and Sell
Anser-Quik Enterprises, Inc. - P-110, Sub 9 (1-18-80)
Carolina Telephone and Telegraph Company - 30-Year

Debentures ($40,000,000) - P-7, Sub 651 (1-14-80); 30-Year 
Debentures ($50,000,000) - P-7, Sub 651 (4-24-80) 

Central Telephone Company - Bonds, Series CC - P-10, Sub 393 
( 5-5-80) 

The Concord Telephone Company - Nonvoting Common Stock -
P-16, Sub 141 (6-13-80)

Continental Telephone Company of Virginia - First Mortgage 
Bonds - P-28, Sub 31 (4-15-80); ($15,000,000) - P-28, 
Sub 32 (9-24-80) 

General Telephone Company of the Southeast - First Mortgage 
Bonds and Common Stock - P-19, Sub 178 (3-5-80) 

Hid-Carolina Telephone Company - $9,547,024.67 of Exchange 
Bonds and Approval of Third Supplemental Indenture -
P-118, Sub 15 (5-8-80); $6,220,000 of Exchange Bonds and
Execute and Deliver a Fourth Supplemental Indenture -
P-118, Sub 17 (10-10-80)

E. Service Areas

Carolina Telephone and Telegraph Company - P-7, Sub 654 
(9-23-80) 

Southern Bell Telephone and Telegraph Company - P-55, 
Sub 776 (10-20-80) 

F. Tariffs

Carolina Telephone and Telegraph Company - P-7, Sub 653 
(7-1-80) 



DETAILED OUTLINE 

Concord Telephone Company - P-16, Sub 138 (9-4-80) 

G. Miscellaneous

871 

Central Telephone Company - Approving Request for Customer
Calling Features Installed for One Month Without Charge -
P-10, Sub 395 (9-17-80)

IX. WATER AND SEWER

A. Abandonment of Service
Abernathy, Joe D. - W-456, Sub 1 (3-25-80)
Hanover Services, Inc. - W-323, Sub 3 (12-23-80)

B. Certificates Cancelled
Caswell Water System, Inc. - W-12, Sub 3 (1-23-80)
Grose, Lawrence - W-608, Sub 1 (9-24-80)
Urban Water Company, Inc. - W-256, Sub 15 (3-11-80)
Waterco, Inc. - W-80, Sub 30 (9-24-80)
Wilson Water Service - W-554, Sub 1 (1-23-80)

c. Certificates Granted For Water/Sewer Service and
Approving Rates 

Anderson Creek Homes Water System - W-724 (10-8-80) 
Associated Utilities, Inc. - W-303, Sub 4 (6-4-80) 
Bailey's Utilities, Inc. - W-365, Sub 6 (5-27-80) 
Bermuda Run Country Club, Inc. - W-707 (4-3-80) 
Cardinal Estates Water System - W-701 (1-2-80) 
Clear Meadow Water, Inc. - W-715 (6-26-80) 
Glendale Water, Inc. - W-691, Sub 2 (3-11-80); W-691, Sub 4 

(8-7-80); W-691, Sub 6 (10-16-80); W-691, Subs 7 and 8 
(10-29-80) 

H & H Development Co. - W-315, Sub 2 (12-1-80) 
Heater Utilities, Inc. - W-274, Sub 24 (1-14-80); W-274, 

Sub 26 (3-18-80) 
Honeycutt, Wayne M. - W-472, Sub 2 (1-14-80) 
Hydraulics, Ltd. - W-218, Sub 23 (1-14-80); W-218, Sub 24 

(7-10-80) 
LAD, Inc. - W-722 (12-22-80) 
LaGrange Waterworks Corporation - W-200, Sub 9 (12-17-80) 
Lamm, William M. - W-708 (5-27-80) 
Melmount Water Company - W-711 (4-16-80) 
Paradise Point, Inc. - W-709 (4-21-80) 
Pierce, Heavner, and Jenkins Builders, Inc. - W-363, Sub 1 

(5-21-80) 
Ratchford, Lucius L. - W-421, Sub 2 (3-25-80) 
Rolling Springs Water Company, Inc. - W-313, Sub 2 

(10-16-80) 
Scientific Water & Sewerage, Inc. - W-176, Sub 11 (4-30-80) 
Touch and Flow Water System and J & H Water Company, Inc. -

W-201, Subs 20 and 21, and W-686, Sub 1 (2-26-80)
Waterco, Inc. - W-80, Sub 28 (1-30-80) 
Whispering Pines Water Company - W-704 (5-30-80) 
Wilson Water Service - W-554, Sub 1 (1-23-80); W-554, Sub 2 

(6-26-80) 
D. Complaints

Goose Creek Utility Company - W-369, Sub 4 (6-18-80)
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E. Rates For Water/Sewer Service
Associated Realty & Investment, Inc. - W-384, Sub 2

(5-28-80)
Autry Water System - W-317, Sub 3 (3-12-80)
Avalon Water Systems, Inc. - W-382, Sub 3 (10-16-80)
Bailey's Utilities, Inc. - W-365, Sub 7 (9-18-80); Errata

(9-23-80)
Barrier Grain Company - W-688, Sub 1 (2-29-80)
Bayview Water Works - W-565, Sub 1 (9-15-80)
Brightwater Water Department, Inc. - W-151, Sub 4

(11-26-80)
Brookwood Acres - W-441, Sub 1 (8-27-80)
Browning Enterprises, Inc. - W-569, Sub 1 (4-11-80)
Cardinal Water Company - W-668, Sub 2 (5-30-80)
Carolina Water Service, Inc., of North Carolina - W-354,

Sub 6 (4-17-80)
Corriher Water Service, Inc. - W-233, Sub 10 (11-5-80)
Dillard Grading Company, Inc. - W-340, Sub 6 (7-24-80);

Errata (7-25-80)
Duke Power Company - W-94, Sub 7 (11-21-80)
Edgewood Water System - W-570, Sub 2 (5-1-80)
Fleetwood Falls, Inc. - W-380, Sub 1 (5-14-80)
Fortis Corporation, The - W-358, Sub 2 (6-10-80)
Goose Creek Utility Company - W-369, Sub 3 (2-8-80)
Goss Utilities - W-457, Sub 3 (1-30-80); W-457, Sub 3

(3-6-80)
Graham, R.E. - W-184, Sub 2 (10-20-80)
Harris, John L. - W-634, Sub 1 (6-10-80)
Havelock Development Corporation - W-223, Sub 3 (6-6-80);

Errata (6-11-80)
Heater Utilities, Inc. - W-274, Sub 27 (9-12-80)
Huffman, J.C., Water Systems, Inc. - W-95, Sub 7 (9-18-80);

Errata (9-23-80); Final Order (9-26-80)
Jarrell, Paul - W-731, (11-24-80)
Kannapolis Real Estate Agency, Inc. - W-25, Sub 5

(12-17-80)
Kindellwood Water Company, Inc. - W-196, Sub 7 (1-30-80)
Knob Creek Properties, Inc. - W-486, Sub 1 (7-16-80)
HcCullers Pines Water System - W-727 (8-1-80)
Mercer Environmental Corporation - W-198, Sub 12 (5-16-80);

W-198, Sub 12 (10-9-80)
Hoss, C.J. - W-409, Sub 4 (7-30-80)
Mountain Retreat Association - W-385, Sub 1 (2-25-80);

W-385, Sub 1 (10-31�80)
Norwood Beach Water System - W-498, Sub 3 (1-9-80)
Oehler Water Company - W-440, Sub 3 (8-29-80)
Piedmont Construction & Water Company, Inc. - W-262, Sub 23

(2-25-80); W-262, Sub 23 (7-30-80); W-262, Sub 23 (8-8-80)
Raeford Plumbing and Heating Company - W-372, Sub 1

(5-30-80)
Routh and Hennis, Inc. - W-497, Sub 1 (8-5-80)
Sandhill Acres Investment Company, Inc. - W-479, Sub

(8-13-80)
Scientific Water and Sewage, Inc. - W-176, Sub 12 (9-19-80)
Smawley, Elon - W-333, Sub 2 (4-22-90)
Springdale Water Company - W-164, Sub 2 (1-16-80)
Suburban Utilities - W-399, Sub 1 (2-20-80)
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Sugar Mountain Utility Company - W-482, Sub 2 (7-14-80); 
Amendment (8-7-80) 

Superior Well Supply Company, Ino. - W-524, Sub 1 (7-14-80) 
Umstead Wateu Company - W-282, Sub 1 (10-31-80) 
Wateroo, Ini. - W-80, Sub 27 (2-19-80) 
Westgate Uti1lties Co., Ino. - W-239, Sub 2 (10-1-80) 

F. Sales and Transfers
Beeoh Mount�in Utility Corporation - from Carolina

Carribean Utility Company - W-300, Sub 6 (6-12-80)
Brookwood Water Corporation - from Montolair Water Company -

W-177, Sub 16 (9-18-80); Clarification Order (9-26-80)
Carolina Water Servioe, Ino., of North Carolina - from Gay

Mountain Corporation - W-354, Sub 7 (4-25-80); from 
Crystal Mountain Corporation - W-254, Sub 8 (4-25-80); 
from North Carolina National Bank - W-354, Sub 9 
(4-25-80); from Woodrow Utilities, Ino. - W-354, Sub 10 
(3-11-80); from Carolina Forest Utilities, Ino. - W-354, 
Sub 11 (3-11-80); from Ski Mountain Servioe Corporation -
W-354, Sub 12 (3-11-80); from General Homes Corporation -
W-354, Sub 14 (5-14-80); from Wateroo, Ino. - W-354,
Sub 15 ( 10-23-80); Final Order ( 10-24-80)

Chimney Rook Water Works - from James C. Horris (Deceased) -
W-102, Sub 5 (5-30-80)

Oookery's Water Systems - from David Dookery - W-721 and 
W-721, Sub l (10-21-80)

Fairways Waterways, Ino. - from R.E. Thomas Properties, 
Ino. - W-597, Sub l (6-4-80) 

Highlands Country Club - from Highlands Nantahala Company, 
Ino. - W-719 (9-9-80) 

Jones, James A. - from Cash and Webber - V-713 (7-10-80) 
Kimberly Court Water System - from Robert Yarbrough and 

Lewis Burge to William Lineberger - W-350, Sub 1 
(4-10-80); from William Lineberger - W-350, Sub 2 
( 10-3-80) 

LaGrange Waterworks Corporation - from Rosewood Water 
Company -W-200, Sub 8 (1-29-80) 

Lewis Water Company, Ino. - from Robert Bare Construction 
Company Ino., and Jaok Moore - W-716; W-716, Subs 1 and 2 
(8-12-80) 

Hid South Water Systems, Ino. - from Bridges Community Water 
System, Ino. - W-720 (11-7-80); Errata ( 11-18-80) 

Milstead Community Water System - from Community Water 
System -W-718 (9-9-80) 

Horgan, John H. to Trustees of Hollyview Road and Water 
Association (Homeowner's Association) - W-552, Sub 2 
( 1-23-80) 

Ooean Side Corporation to the Town of Sunset Beaoh - W-636, 
Sub 1 (4-23-80) 

Piedmont Estates Water System - from Willie L. Frank -
W-581, Sub 2 (4-21-80)

Pope, Hrs. A. R. - to the City of Hendersonville - W-485, 
Sub l (8-7-80) 
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Powell Water Company - to the Town of Tarboro - W-267, Sub 2 
( 12-23-80) 

Ridgeland, Inc. - to the City of Hendersonville - W-712 
( 2-7-80) 

River-view Water System - Riverview Acres Subdivision - from 
Clyde E. Burge - W-723 (12-4-80) 

Rugby South, Inc. - to the City of Hendersonville - W-640, 
Sub l (8-21-80) 

Tulls Bay Water System, Inc. - from Touch and Flow Water 
Systems - W-367, Sub 1 (1-24-80) 

Watauga Vista Water Corporation - from Watauga Vista, Inc. -
W-703 (6-12-80)

G. Securities
Gresham's Lake Utility Company, Inc. - W-633, Sub 1

(12-1-80) 

H. Temporary Authority
Coral Park Community Well - W-717 (9-15-80) 
Harward's Realty & Insurance Company - W-710 (4-22-80) 
LaGrange Waterworks Corporation - W-200, Sub 9 (10-24-80) 
Perry, O.M., Subdivision - W-705 (8-22-80) 

I. Miscellaneous
Alamance Village Utilities Corporation - Final Order Adopt

ing the Recommended Order Issued on September 12, 1978 
(corrected date) - W-671 (12-10-80); Errata (12-12-80) 

Atlantic Beach Sales and Service - Restricting Water Use and 
Requiring Public Notice - W-75, Sub 4 (5-6-80); Amendment 
( 5-14-80) 

Carolina Water Service, Inc., of North Carolina and Sugar 
Mountain Utility Company - Recommended Order Approving 
Service Contracts With Water Service Corporation - W-354, 
Sub 13 and W-482, Sub 3 (5-15-80); Final Order (7-30-80) 

Corriher Water Service - Recommended Order Closing Docket -
W-233, Sub 7 (11-5-80)

Duke Power Company - Approving Revised Water Department 
Service Regulations for North Carolina - W-94, Sub 8 
( 12-16-80) 

Goose Creek Utility Company - Overruling Exceptions and 
Affirming Recommended Order Issued June 21, 1979, Denying 
Rate Increase - W-369, Sub 3 (4-8-80) 

Guillory, Paul - Closing Docket - W-201, Sub 18 (1-8-80) 
Montclair Water Company - Approving Settlement Stipulation 

(Tariff for Leisure Living Flat Rate Customers) - W-173, 
Sub 13 (10-15-80) 

Tulls Bay Colony Water System - Continuing Emergency Operat
ing Authority (from W.E. Caviness) - W-367, Sub 1 (1-9-80) 

Wagstaff, Donald L. - Finding Emergency in Water System 
Serving Mccullers Pines Subdivision, Wake County - W-308, 
Sub 2 (6-6-80) 

Waterco, Inc. - Closing Docket - W-80, Sub 29 (10-27-80) 
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